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juDass  DUBma  the  timb  ov  thsbb  bbpobts. 

Hon.  ROGER  B.  TANEY,  Chief  Jubtiob. 

Hon.  JOSEPH  STORY, 

Hon.  smith  THOMPSON, 

Hon.  JOHN  M'LEAN, 

Hon.  HENRY  BALDWIN, 

Hon.  JAMES  M,  WAYNE, 

Hon.  PHILIP  P.  BARBOUR, 

Hon.  JOHN  CATRON,  and 

Hon.  JOHN  M'KINLEY, 

FELIX  GRUNDY,  Esq.,  Attornbt-Gbnebai* 

RICHARD  PETERS,  Esq.,  Rbpobteb. 

ALEXANDER  HUNTER,  Esq.,  Mabshal. 

WILLIAM  T.  CARROLL,  Clsbk. 


.    Absooxatb  JUSTXOBAi 


Clement  Woodward,  Plaintiff  in  Enror,  t;.  James  Brown,  and 
Sarah  Jane,  his  Wife,  Defendants  in  Error. 

18  P.  1. 

An  attomment  by  a  tenant  to  one  put  in  possession  under  a  writ  of  haJbem  facias,  not  calling 

for  the  land,  is  volantarj,  and  the  tenant  cannot  set  np  the  title  of  the  party  in  whose  favor 

the  execution  was,  nor  is  he  entitled  to  notice  to  quit. 
The  date  of  the  demise,  under  a  videlicet^  may  be  rejected  as  surplusage,  if  it  appear  by  the 

declaration  in  ejectment  that  the  ouster  was  after  the  entry  under  the  demise. 
Where  the  right  of  entry  is  under  the  title  of  a  fetm  couerty  the  demise  may  be  laid  in  the 

names  of  the  husband  and  wife,  or  in  the  name  of  the  husband  alone. 
It  being  made  to  appear,  by  a  certificate  of  the  clerk  of  the  circuit  court,  that  there  was  a 

clerical  error  in  the  transcript  of  the  record  sent  to  and  filed  in  this  court,  the  error  was 

allowed  to  be  amended  here,  without  returning  the  transcript  to  the  circuit  oour^  and 

without  a  certiorari. 

VOL.   XIII.  1 


i  SUPREME   (X)URT  OF  THE  UNITED  STATES. 

Woodwnrd  v.  Brown.    18  P. 

The  case  is  stated  ia  the  opinion  of  the  court  Before  argument, 
Mr.  Brent  moved  for  leave  to  amend  the  record,  upon  the  following 
certificate :  — 

"  I,  William  Brent,  derk  of  the  circuit  court  of  the  District  of  CJo- 
lumbia,  for  the  county  of  Washington,  hereby  certify  that  in  the 
transcript  of  the  record  in  the  cmc  of  Clement  Woodward,  plaintiff 
in  error,  v.  James  Brown,  and  Sarah  Jane,  his  wife,  defendants  in 
error,  sent  to  the  supreme  court  of  the  United  States,  by  an  inad- 
vertence of  the  clerk,  it  is  stated  that  judgment  was  rendered  in  the 
said  court,  on  the  verdict  of  the  jury,  for  '  an  undivided  moiety  of  the 
lot  in  the  declaration  mentioned,'  instead  of  the  '  esistern  half'  of  the 
said  lot,  which  was  recovered  in  the  said  case ;  and  that  said  tran- 
script is,  in  that  particular,  vaxiant  firom  the  original  record  on  file  in 
my  office." 

Leavd  to  amend  here  was  given. 

Coze^  for  the  plaintiff  in  error. 

Brent  and  Brent^  contriu 

[  •  4  ]        •  IVFLean,  J.,  delivered  the  opinion  of  the  court 

"  An  action  of  ejectment  was  commenced  by  the  defend- 
ants in  error  against  the  plaintiffs,  to  recover  possession  of  the  east- 
em  half  of  lot  numbered  two,  in  square  numbered  348,  in  the  city  of 
Washington.  Several  distinct  demises  were  laid  in  the  declartition, 
of  different  dates  and  for  different  periods  of  time. 

"  One  of  the  demises  was  in  the  name  of  Jane  Stinger,  while  she 
was  single,  but  now  Sarah  Jane  Brown,  wife  of  the  said  James 
Brown ;  and  another  in  the  names  of  James  Brown  and  Sarah  Jane 
Brown,  his  wife. 

^'  The  general  issue  was  pleaded,  and  the  jury  found  a  general  ver 
diet  of  guilty. 

"  On  the  trial,  the  plaintiffs  proved  that,  up  to  the  22d  November, 
1834,  the  defendant  was  the  tenant  of  Sarah  Jane  Stinger,  who  inter- 
married with  the  plaintiff.  Brown,  in  the  fall  of  the  year  1835.  That 
after  November,  1834,  he  refused  to  pay  rent,  and  claimed  to  hold 
possession  of  the  premises  as  tenant  of  the  Bank  of  the  United 
States.  That  at  the  time  the  premises  were  rented  to  the  defendant, 
the  said  Sarah  Jane  was  seised  and  possessed  of  the  same  in  fee- 
simple.  And  that  about  the  time  of  his  refusal  to  pay  rent,  notice 
was  given  to  the  defendant  to  quit ;  and  also  afterwards,  in  January, 
1835. 

^  Upon  this  evidence  the  plaintiffs  rested  their  case ;  and  the  de- 
fendant's counsel  moved  the  court  to  instruct  the  jury,  that  they  were 
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not  entitled  to  recover  on  the  evidence,  which  instruction  the  court 
refused  to  give ;  and  the  defendant  excepted  to  this  opinion  of  the 
court. 

^  And  the  defendant  proved  that  the  deputy  marshal,  having  a  writ 
of  habere  facias  possessionem  against  the  defendant  for  the  west  half 
of  said  lot,  but  supposing  the  writ  to  be  for  the  east  half,  of  which 
the  defendant  was  in  possession,  he  was  required  by  the  deputy  mar- 
shal to  surrender  the  possession  of  the  east  half  of  the  lot  to  the  agent 
of  the  Bank  of  the  United  States ;  and  he  did  surrender  the  posses- 
sion to  him,  and  the  defendant  agreed  to  hold  possession  under  the 
bank.  But  the  court  overruled  this  evidence,  to  which  opinion  of  the 
court  the  defendant  also  excepted." 

The  writ  of  error  was  prosecuted  by  the  defendant  in  the  circuit 
court. 

The  counsel  for  the  plaintiffs  contend  that  the  ruling  of  'the  court 
was  erroneous,  and  that  the  declaration  \b  essentially  defective. 

It  appears,  from  the  bill  of  exceptions,  that  the  plaintiffs  not  only 
proved  title,  but  also  that  the  defendant  entered  into  the  possession 
of  the  premises  under  their  title,  as  tenant.  These  facts  being  proved, 
the  court  very  properly  refused  to  instruct  the  jury,  as  stated  in  the 
first  bill  of  exceptions,  that  the  plaintiffs  were  not  entitled  to  recover. 

And  there  is  no  doubt  that  the  court  properly  excluded  the  evi- 
dence stated  in  the  second  bill  of  exceptions. 

The  writ  of  possession,  which  is  admitted  to  have  been  issued  in 
pursuance  of  the  judgment,  did  not  call  for  the  east  half  of  the  lot,  of 
which  the  defendant  was  in  possession,  and  the  mar^shal  had  no  right 
to  change  his  possession  of  this  lot  And  the  attornment  to  the  agent 
of  the  bank  was  voluntary,  and  without  authority.  The  well  estab- 
lished principle,  therefore,  that  a  tenant  shall  not  be  permitted  to  dis- 
pute his  landlord's  title,  excludes  the  defendant  from  setting  up  the 
title  of  the  bank. 

The  objection  as  to  the  sufficiency  of  the  notice  to  the  defendant 
cannot  be  sustained.  He  had  disclaimed  his  landlord's  title  and  at- 
torned to  the  bank.  Under  such  circu^nstances  he  was  not  entitled 
to  notice.  3  Pet.  48 ;  1  Wheat  Selw.  585.  But  if  notice  to  quit 
had  been  necessary,  it  was  given;  and,  as  appears  from  the  bill  of 
exceptions,  all  objection  to  its  <^  sufficiency  and  legality"  was  waived 
by  the  defendant 

The  declaration,  it  is  insisted^  is  defective  in  several  par- 
ticulars.   *  That  the  demises  are  inconsistent,  and  that  the    [  *  5  ] 
ouster  is  alleged  two  years  before  the  last  demise. 

On  the  part  of  the  plaintiff  it  is  intimated,  that  as  the  case  is 
brought  up  on  bills  of  exceptions,  the  defects  in  the  declaration  are 


4  SUPREME   COURT  OF  THE  UNITED   STATES. 

Whiting  V.  Bank  of  the  XJoited  States.    13  P. 

not  before  the  court  for  consideration.  The  assignment  of  errors  is 
not  limited  to  the  bills  of  exceptions,  but  may  embrace  any  errors 
which  appear  on  the  face  of  the  record* 

The  last  demise  is  stated  to  have  been  made  in  1836,  and  the 
ouster  aUeged,  "by  virtue  of  which  said  several  demises,  the  said 
Richard  entered  into  all  and  singular  the  premises  aforesaid,  with 
the  appurtenances  thereunto  belonging,  and  was  thereof  possessed ; 
and  the  said  Richard  being  so  thereof  possessed,  the  said  John  Doe 
afterwards,  to  wit,  on  the  twenty-fourth  day  of  November,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-four,  with  force 
and  arms,"  &c. 

The  day  of  the  ouster  need  not  be  alleged,  and  it  is  sufficient  if 
laid  after  the  demise.     2  Chit  881 ;  1  Wheaton's  Selwyn,  590. 

In  this  declaration,  it  is  averred  that  the  plaintiff  entered  under 
the  said  several  demises,  and  being  in  possession,  the  said  John  Doe 
afterwards,  to  wit,  on,  &c.  The  specific  date  under  a  videlicet  was 
unnecessary,  and  may  be  rejected  as  surplusage ;  it  sufficiently  ap- 
pearing on  the  face  of  the  declaration  that  the  ouster  was  after  the 
entry  under  the  several  demises. 

There  is  no  repugnancy  in  the  several  demises  laid;  one,  in  the 
name  of  Jane  Stinger,  was  before  the  marriage,  and  the  last  demise 
being  subsequent  to  the  marriage,  it  is  well  laid  in  the  names  of  the 
husband  and  vnfe.  The  rule  is  well  established,  that  where  the  right 
of  entry  is  by  virtue  of  the  title  of  the  wife,  the  devise  may  be  laid  in 
the  name  of  the  husband,  or  in  the  names  of  both  husband  and  wife. 
2  Chit  878. 

It  is  not  perceived  how  the  demises  as  laid  in  this  declaration,  can 
prejudice  the  rights  of  the  defendant  in  an  action  for  the  mesne  prof- 
its. They  will  enable  the  lessor  of  the  plaintiff  to  recover  the  profits 
from  the  time  the  defendant  refused  to  pay  the  rent,  and  this  he  is 
entitied  to.  Upon  the  whole,  we  think  there  is  no  error  in  the  pro- 
ceedings of  the  circuit  court,  and  the  judgment  is  therefore  affirmed, 
with  costs.  „ 

18  H.  530. 

Paulina  S.  Whiting,  and  Helen  B.  Whiting,  Heirs  at  Law  ot 
RuGGLES  Whiting,  deceased,  James  Richardson,  Administrator 
of  RuGGLES  Whiting,  and  Enfield  Johnson,  and  Gabriel  J. 
Johnson,  Appellants,  v.  The  Bank  of  the  United  States. 

13  P.  6. 

A  bill  in  the  nature  of  a  bill  of  review,  Ues  before  enrolment  of  the  decree  ;  a  bill  of  review, 
after  enrolment ;  and  in  our  practice,  a  decree  is  deemed  to  be  enrolled  at  the  close  of  the 
term  when  it  was  made. 

▲n  original  bill,  in  the  nature  of  a  bill  of  review,  brings  up  interests  of  those  not  parties  to 
the  first  suit,  nor  their  privies  in  representation. 
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A  bill  may  present  soch  fiuts  as  to  make  it  a  compound  bill  of  review,  of  sapplement,  and 
rcviTor. 

A  bill  of  review  mnst  be  foonded  on  some  error  apparent  on  the  bill,  answer,  and  other 
pleadings  and  decree ;  and  the  complainant  cannot  go  into  the  evidence  at  large,  to  estab- 
lish an  objection  that  the  conrt  deduced  wrong  conclusions  of  fact  from  the  proofs. 

Kon-joinder  of  a  party  is  not  ground  for  a  review,  unless  the  complainant  sustained  some  in- 
jury thereby. 

A  decree  of  foreclosure  and  sale  is  final  upon  the  merits  of  the  controversy ;  an  appeal  lies 
therefrom ;  therefore  a  bill  of  review  will  not  lie  after  the  lapse  of  five  years  from  such  de- 
cree ;  and  the  non-revival  of  the  suit,  upon  the  death  of  the  respondent  after  such  a  decree, 
is  not  error. 

The  case  is  stated  in  the  opinion  of  the  court 
Underwood  and  Lovering^  for  the  appellants. 
Sergecmt^  contra. 

•  Story,  J.  delivered  the  opinion  of  the  court  [  *  H  1 

This  is  the  case  of  a  biH  purporting  to  be  a  bill  of  review. 
The  substantial  facts,  as  they  appear  on  the  record,  are  as  follows. 
Grabriel  J.  Johnson  being  the  owner  in  remainder  of  a  five 
acre  lot,  *  No.  9,  in  Louisville,  Kentucky,  of  which  his  [  *  12  ] 
mother,  Enfield  Johnson,  was  tenant  for  life,  under  the  will 
of  his  father,  and  being  also  the  owner  in  fee,  by  another  title,  of 
another  piece  of  land  adjoining  the  five  acre  lot,  (a  part  of  the  slip 
No.  2,)  on  the  12th  day  of  November,  a.  d.  1818,  conveyed  the  same 
in  mortgage  to  James  D.  Breckenridge,  to  secure  the  latter  for  his  in- 
dorsements of  three  certain  notes  of  Johnson  to  Ruggles  Whiting,  each 
for  (4,000,  and  for  any  other  notes  and  contracts  which  Breckenridge 
should  thereafter  make,  execute,  accept,  or  indorse,  for  the  benefit  of 
Johnson.  Afterwards,  on  the  9th  day  of  August,  a.  d.  1820,  Johnson, 
and  Breckenridge,  as  his  surety,  being  indebted  to  the  Bank  of  the 
United  States  in  the  sum  of  (9,931.37,  arrangements  were  made  be- 
tween them  and  Whiting,  by  which  Whiting  assumed  the  payment 
of  the  same  debt,  and  gave  his  note  therefor  to  the  bank  accordingly ; 
and  as  security  for  the  due  payment  thereof,  Johnson  and  his  mother, 
Enfield  Johnson,  Breckenridge,  and  Whiting,  on  the  same  day  exe- 
cuted a  mortgage  of  the  five  acre  lot  and  slip  of  land  above  mentioned, 
to  the  Bank  of  the  United  States,  reciting,  among  other  things,  the 
foregoing  arrangement 

The  .condition  of  the  mortgage,  amcNig  other  things,  stated,  that  it 
was  agreed  by  the  parties,  tiiat  after  the  satisfaction  of  the  said  de- 
mands due  by  Whiting  to  the  bank,  and  by  Grabriel  J.  Johnson  to 
Whiting,  the  estate,  or  the  residue  thereof,  or  any  surplus,  if  money, 
Dy  the  sale  thereof,  should  be  paid  or  conveyed  to  Enfield  Johnson 

!• 
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or  her  assigns.  The  mortgage  also  contained  a  stipulation  for  the 
sale  of  the  premises,  to  meet  the  payment  of  the  debt  due  to  the  bank. 
In  April,  1823,  the  debt  due  and  thus  secured  to  the  bank  remaining 
unpaid,  a  bill  for  a  foreclosure  and  sale  was  brought  by  the  bank  in 
the  circuit  court  of  the  United  States  for  the  district  of  Kentucky ; 
and  to  that  bill,  Gabriel  J.  Johnson,  Enfield  Johnson,  and  Whiting 
were  made  parties;  but  Breckenridge  was  not  made  a  party.  At 
the  November  term  of  the  circuit  court,  a.  d.  1826,  a  decree  of  fore- 
closure of  all  the  equity  or  right  of  redemption  of  the  defendants  in 
the  mortgaged  premises  was  passed,  and  a  further  decree  that  the 
premises  should  be  sold  by  commissioners.  The  sale  took  place  ac- 
cordingly, the  bank  became  the  purchasers,  and  the  sale  was  con- 
firmed by  the  circuit  court  at  the  May  term,  1827.  In  the  interme- 
diate time  between  the  original  decree  of  foreclosure  and  the  sale, 
namely,  on  the  26th  of  February,  1827,  Whiting  died  in  Massachu- 
setts, leaving  the  plaintiffs  in  the  present  bill,  Paulina  Whiting  and 
Helen  B.  Whiting,  and  one  L.  R.  Whiting  (since  dead  without  issue) 
his  children  and  heirs  at  law,  who  were  then  infants  under  age,  and 
the  youngest,  Helen,  did  not  come  of  age  until  1831.    ' 

The  present  bill  is  brought  by  Paulina  Whiting  and  Helen  B. 
Whiting,  by  James  Richardson,  administrator  of  Ruggles  Whiting, 
and  by  Grabriel  J.  Johnson  and  Enfield  Johnson,  against  the  Bank 
of  the  United  States ;  and  after  stating  the  proceedings  in  the  original 
suit  upon  the  mortgage,  and  that  the  sale  was  made  at  a 
[  •IS  ]  great  •sacrifice  of  the  property,  it  relies  on  the  following 
grounds  of  error  in  the  proceedings,  decree,  and  sale  in  the 
original  suit.  1.  That  it  was  irregular  and  erroneous  to  entertain  the 
bill  and  pronounce  the  decree  for  the  foreclosure  and  sale,  without 
Breckenridge  being  made  a  party  defendant  2.  That  it  was  irregu- 
lar and  erroneous  to  sell  the  property  mortgaged  without  a  revival 
of  the  suit  against  the  heirs  of  Whiting.  3.  That  it  was  unjust  and 
oppressive  to  seU  in  the  manner  and  at  the  price  when  the  sale  took 
place. 

The  answer  of  the  bank  denies  all  equity  in  the  plaintiffs,  and  in- 
sists that  the  decree  and  sale  were  fair  and  just.  It  also  denies  that 
Whiting  or  Breckenridge  had  any  title  to  the  property ;  and  insists 
that  they  joined  in  the  mortgage  merely  to  complete  the  arrange- 
ments made  between  Johnson  and  themselves.  It  also  denies  that 
the  death  of  Whiting  was  khown  at  the  time  of  the  sale.  It  states 
that  the  property  was,  after  the  purchase  by  the  bank,  improved, 
and  parts  thereof  sold  to  bond  fide  purchasers  for  valuable  considera- 
tions ;  and  by  reason  of  the  improvements  and  the  extension  of  the 
city,  parts  of  the  ground  so  sold  are  now  among  the  most  beautiful 
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and  densely  built  parts  of  the  city.  The  answer  also  states,  that 
Whiting  died  insolvent,  and  deeply  indebted  to  the  bank  by  certain 
other  judgments  and  notes. 

Such  are  the  material  facts  and  statements  in  the  case,  and  upon 
them,  so  far  at  least  as  the  present  bill  of  review  is  concerned,  there 
is  no  controversy  between  the  parties.  The  prayer  of  the  bUl  is,  that 
the  proceedings  may  be  revived,  (as  the  word  stands  on  the  record, 
probably  by  mistake,  for  reviewed,)  and  that  the  decrees  and  sale 
may  be  set  aside,  that  the  plainti£G3  may  be  permitted  to  redeem,  and 
for  other  relief. 

Some  suggestions  have  been  made  as  to  the  nature  and  character 
of  the  present  bill, — whether  it  is  to  be  treated  as  a  bill  of  review,  or 
what  other  is  its  appropriate  denomination.  As  the  original  decree, 
which  it  seeks  to  review,  was  properly,  according  to  our  course  of 
practice,  to  be  deemed  recorded  and  enrolled  as  of  the  term  in  which 
the  final  decree  was  passed,  it  is  certainly  a  bill  of  review  in  contra- 
distinction to  a  bill  in  the  nature  of  a  bill  of  review,  which  latter  bill 
lies  only  when  there  has  been  no  enrolment  of  the  decree.  Being  a 
bill  brought  by  the  original  parties  and  their  privies  in  representation, 
it  is  also  properly  a  bill  of  review  in  contradistinction  to  an  original 
bill  in  the  nature  of  a  bill  of  review ;  which  latter  bill  brings  forward 
the  interests  affected  by  the  decree  other  than  those  which  are  founded 
in  privity  of  representation.  The  present  bill  seeks  to  revive  the  suit 
by  introduciog  the  heirs  of  Whiting  before  the  court ;  and  so  far  it 
has  the  character  of  a  bill  of  revivor.  It  seeks  also  to  state  a  new 
&ct,  namely,  the  death  of  Whiting  before  the  sale,  and  so  far.it  is 
supplementary.  It  is,  therefore,  a  compound  bill  of  review,  of  sup- 
plement, and  of  revivor ;  and  it  is  entirely  maintainable  as  such,  if  it 
presents  facts  which  go  to  the  merits  of  the  original  decree  of  fore- 
closure and  sale. 

It  has  also  been  suggested  at  the  bar,  that  no  bill  of  re- 
view lies  •  for  errors  of  law,  except  where  such  errors  are  [  *  14  ] 
apparent  on  the  face  of  the  decree  of  the  court  That  is 
true  in  the  sense  in  which  the  language  is  used  in  the  English  prac- 
tice. In  England,  the  decree  always  recites  the  substance  of  the  bill 
and  answer  and  pleadings,  and  also  the  facts  on  which  the  court 
founds  its  decree.  But  in  America,  the  decree  does  not  ordinarily 
recite  either  the  bill,  or  answer,  or  pleadings,  and  generally  not  the 
facts  on  which  the  decree  is  founded.  But  with  us  the  bill,  answer, 
and  other  pleadings,  together  with  the  decree,  constitute  what  is 
properly  considered  as  the  record.  And,  therefore,  in  truth,  the  rule 
in  each  country  is  precisely  the  same  in  legal  effect  although  exr 
pressed  in  different  language,  namely,  that  the  bill  of  review  must, be 
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founded  on  some  error  apparent  upon  the  bill,  answer,  and  other 
pleadings,  and  decree ;  and  that  you  are  not  at  liberty  to  go  into  the 
evidence  at  large  in  order  to  establish  an  objection  to  the  decree, 
founded  on  the  supposed  mistake  of  the  court  in  its  own  deductions 
from  the  evidence. 

Having  made  these  explanations,  which  seemed  proper  with  refer- 
ence to  the  arguments  pressed  at  the  bar,  we  may  now  return  to  the 
consideration  of  the  direct  points  presented  for  the  consideration  of 
the  court  The  third  and  last  error  relied  on  in  the  bill,  has  been 
abandoned  at  the  argument,  and  therefore  it  need  not  be  examined. 
The  other  two  remain  to  be  disposed  of*  And  first,  as  to  the  sup- 
posed error  in  not  making  Breckenridge  a  party  to  the  original  bill 
Assuming  that  he  was  a  proper  party  to  that  bill,  still,  it  was  to  be 
considered,  that  it  was  an  objection  which  ought  properly  to  have 
been  taken  by  the  present  parties  at  the  original  hearing,  or  upon  the 
appeal  (if  any)  before  the  appellate  court  And  upon  a  bill  of  re- 
view it  cannot  properly  be  relied  on  as  matter  of  error,  unless  it  can 
be  shown  that  the  non-joinder  has  operated  as  an  injury  or  mischief 
to  the  rights  of  the  present  plaintiff.  No  such  injury  or  mischief 
has  been  shown  or  is  pretended.  Breckenridge  is  not  bound  in  the 
original  decree,  because  he  was  no  party  thereto ;  and,  therefore,  his 
interests  cannot  be  prejudiced  thereby.  But  if  they  were,  he,  and  he 
alone,  has  a  right  to  complain,  and  to  seek  redress  from  the  court ; 
and  not  the  plaintiffs,  who  are  not  his  representatives,  or  intrusted 
with  the  vindication  of  his  rights.  Breckenridge  has  made  no  com- 
plaint and  sought  no  redress.  We  think,  therefore,  that  this  error, 
if  any  there  be,  not  being  to  the  prejudice  of  the  plaintiffs,  cannot 
furnish  any  ground  for  them  to  maintain  the  present  bill;  for  no 
party  to  a  decree  can,  by  the  general  principles  of  equity,  claim  a  re- 
versal of  a  decree  upon  a  bill  of  review,  ^nless  he  has  been  aggrieved 
by  it,  whatever  may  have  been  his  rights  to  insist  on  the  error  at  the 
original  hearing,  or  on  an  appeal. 

In  the  next  place,  as  to  the  sale  of  the  mortgaged  premises  after 
the  death  of  Whiting,  without  a  revival  of  the  suit  against  his  heirs. 
It  is  not  even  pretended  in  the  bill  of  review,  that  there  was  any  fraud 
in  the  sale,  nor  upon  the  argument  has  any  irregularity  even  been  in- 
sisted on.     What,  then,  is  the  gravamen  ?    That  the  land  was  sold 

honestly  and  fairly,  but  for  a  less  price  than  its  real  value. 
[  •  15  ]     •  Now,  such  an  objection,  even  in  the  mouth  of  Whiting 

himself,  if  he  had  been  living,  would  have  constituted  no 
valid  abjection  to  the  sale  or  the  confirmation  thereof;  but  at  most 
would  have  furnished  only  a  motive  to  induce  the  court,  in  its  dis- 
cretion, to  have  ordered  a  resale  or  to  have  opened  the  biddings.     It 
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would  be  no  matter  of  error  whatever.  If  this  be  a  correct  view  of 
the  subject,  it  is  plain  that  the  heirs  of  Whiting  cannot  be  entitled 
to  be  put  in  a  better  predicament  than  Whiting  himself;'  and  no  de- 
cree in  equity  ought  to  be  reversed  for  the  matter  of  mere  favor,  and 
not  of  right. 

But  is  the  objection  itself,  in  principle,  well  founded?  That  de- 
pends upon  this ;  whether  the  decree  of  foreclosure  and  sale  is  to  be 
considered  as  the  final  decree  in  the  sense  of  a  court  of  equity,  and 
the  proceedings  on  that  decree  a  mere  mode  of  enforcing  the  rights 
of  "ttie  creditor,  and  for  the  benefit  of  the  debtor ;  or  whether  the 
decree  is  to  be  deemed  final  only  after  the  return  and  confirmation 
of  the  sale  by  a  decretal  order  of  the  court.  We  are  of  opinion, 
that  the  former  is  the  true  view  of  the  matter.  The  original  decree 
of  foreclosure  and  sale  was  final  upon  the  merits  of  the  controversy. 
The  defendants  had  a  right  to  appeal  firom  that  decree,  as  final  upon 
those  merits,  as  soon  as  it  was  pronoxmced,  in  order  to  prevent  an 
irreparable  mischief  to  themselves.  For,  if  the  sale  had  been  com- 
pleted under  the  decree,  the  title  of  the  purchaser  under  the  decree 
would  not  have  been  overthrown,  or  invalidated  even  by  a  reversal 
of  the  decree ;  and  consequently  the  title  of  the  defendants  to  the 
lands  would  have  been  extinguigjied ;  and  their  redress  upon  the 
reversal  would  have  been  of  a  different  sort  firom  that  of  a  restitution 
of  the  land  sold.  In  Ray  v.  Law,  3  Cranch,  179,  it  was  held  by  this 
court  that  a  decree  of  sale  of  mortgaged  premises,  was  a  final  decree 
in  the  sense  of  the  act  of  congress,  upon  which  an  appeal  would  lie 
to  the  supreme  court  This  decision  must  have  been  made  upon  the 
general  ground,  that  a  decree,  final  upon  the  merits  of  thQ  controversy 
between  the  parties,  is  a  decree  upon  which  a  bill  of  review  would 
lie,  without  and  independent  of  any  ulterior  proceedings.  Indeed, 
the  ulterior  proceedings  are  but  a  mode  of  executing  the  original 
decree,  like  the  award  of  an  execution  at  law.  If  this  be  the  true 
view  of  the  present  decree,  and  the  proceedings  thereon,  then  it  is 
plain  that  this  bill  of  review  is  not  maintainable  for  two  reasons, 
each  of  which  is  equally  conclusive.  The  first  is,  that  no  error  is 
shown  in  the  original  decree,  for  the  only  pretended  error  is  in  the 
sale  under  the  decree.  The  second  is,  that  this  bill  of  review  was 
not  brought  within  five  years  after  the  original  decree  was  rendered 
in  the  lifetime  of  Whiting ;  and  the  statute  of  limitations,  having 
once  begun  to  run,  cannot  be  stopped  by  any  subsequent  intervening 
disabilities. 

If,  then,  the  original  decree  was  unobjectionable  and  conclusive ; 
if  there  has  been  no  firaud  in  the  subsequent  sale,  pursuant  to  that 
decree;   and  if  there  has  been,  in  a  legal  sense,  no  prejudice  to 
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any  rights  of  the  plaintiffs  in  the  original  decree,  or  the 
,[  •  16  ]  sale,  then,  •  although  there  'was  no  revivor  before  the  sale, 

there  is  no  error  upon  which  a  bill  of  review  will  lie  to 
entitle  the  parties  to  a  reversal  We  do  not  say  whether  the  circuit 
court  might  or  might  not  in  its  discretion  have  required  a  revival  of 
the  suit  before  the  sale  was  confirmed,  if  the  fact  of  the  death  of 
Whiting  had  been  distinctly  brought  to  its  knowledge.  But  we  do 
mean  to  say,  that  the  non-revival  was  not  matter  of  error,  for  which 
the  proceeding  on  the  sale  under  the  original  decree,  (for  that  is  all 
which  the  present  bill  seeks  to  redress,)  can  or  ought  to  be  reversed. 
The  decree  of  the  circuit  court  dismissing  the  bill,  is,  therefore, 
affirmed  with  costs. 

UF.6U';  6H.201;  8H.586;  18 H.  199;  19 H.  288;  2B.624;  7Wal.842. 


John  P.  Van  Ness  and  William  Jones,  Plaintiffs  in  Error,  v.  Thk 
Bane  of  the  United  States,  Defendants  in  Error. 

13  P.  17. 

A  deed,  executed  bj  a  gnardian,  to  conyey  the  land  of  his  ward,  pareaant  to  a  decree  of  a 
court  of  chancery,  '*  W.  M.  D.,  goardian  for  M.  B./'  is  sufficient. 

Under  the  act  of  February  27,  1801,  (2  Stats,  at  Large,  103,)  for  the  government  of  the 
District  of  Columbia,  and  the  act  of  cession  of  Maryland,  it  was  not  necessary  to  file  an 
exemplification  of  the  record  of  a  suit  in  chancery,  in  Maryland,  in  which  a  guardian  had 
been  ordered  to  convey  land  of  his  ward  in  the  District,  the  deed  having  been  made  after 
congress  assumed  ^he  jurisdiction. 

There  being  nothing  in  the  Maryland  acts  of  assembly  requiring  justices  of  the  peace  to 
describe  theur  official  character  in  their  certificates  of  the  acknowledgment  of  deeds,  extra- 
neous evidence  may  bo  admitted  to  bhow  that  the  person  who  made  the  certificate  held 
that  office,  and  he  will  be  presumed  to  have  acted  in  his  official  character. 

A  verdict  and  judgment  upon  one  demise,  no  nodce  being  taken  of  the  issues  on  the  other, 
will  not  be  reversed ;  it  is  a  formal  defect  and  cured  by  the  S2d  section  of  the  Judiciary 
Act,  (1  Stats,  at  Large,  91.) 

[  *  18  ]      ^Cozcy  for  the  plaintifis  in  error. 
Eey^  for  the  defendants. 
The  case  is  stated  in  the  opinion  of  the  court 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  the  court  upon  a  writ  of  error,  directed  to 
the  judges  of  the  circuit  court  for  the  District  of  Columbia,  sitting 
for  the  county  of  Washington. 

It  is  an  action  of  ejectment  brought  by  the  Bank  of  the  United 
States,  to  recover  sundry  lots  of  ground  in  the  city  of  Washington. 
The  declaration  contains  four  demises,  purporting  to  have  been  made 
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far  the  same  premises  by  different  lessors.  The  jury  found  for  the 
plaintiff  upon  one  of  the  demises,  but  said  nothing  of  the  other 
three ;  and  the  judgment  of  the  court  is  entered,  in  like  manner,  upon 
the  particular  demise  on  which  the  jury  found  for  the  plaintiff;  and 
without  taking  any  notice  of  the  others. 

At  the  trial  in  the  circuit  court,  it  was  admitted  that  David  Burnes 
was  seised  in  fee  of  the  premises  in  coniroversy  in  his  lifetime,  and 
that  he  died  seised  thereof,  intestate,  leaving  Msircia  Burnes  his  only 
child  and  heiress  at  law.  The  plaintiff  in  the  court  below,  then 
offered  in  evidence  the  exemplification  of  a  record  from  the  court  of 
chancery  of  Maryland,  duly  certified,  by  which  it  appeared  that  a 
certain  Isaac  Pollock,  on  the  17th  of  May,  1800,  filed  his  bill  in  the 
said  court,  against  Marcia  Burnes,  then  an  infant,  in  order  to  obtain 
the  conveyance  of  a  large  number  of  lots,  in  the  city  of  Washington, 
among  which  are  the  lots  now  in  controversy ;  and  claiming  the  same 
under  a  contract  made  with  David  Burnes  in  his  lifetime,  which  had 
not  been  carried  into  execution  by  proper  conveyances  at  the  time 
of  his  death.  It  further  appeared,  by  the  said  record  from  the  court 
of  chancery,  that  after  various  proceedings  in  the  oase,  the  chancel- 
lor, on  the  1st  of  November,  1800,  decreed,  that  upon  the  complain* 
ant's  securing  the  purchase-money  to  the  satisfaction  of  the  chancel- 
lor, the  infant  defendant,  Marcia  Burnes,  should,  by  William  Mayne 
Duncanson,  who  had  been  appointed  her  guardian  ad  litem^  convey 
the  said  lots  to  Pollock  in  fee.  Afterwards,  further  proceedings  hav- 
ing been  had,  the  court,  on  the  26th  of  October,  1801,  passed  another 
decree,  approving  the  security  which  Pollock  offered,  (which  was 
security  on  other  real  property,)  and  directing  that,  upon  the  com- 
plainant's executing  mortgages  for  the  said  real  property  to  the  said 
Marcia,  to  secure  the  payment  of  the  purchase-money,  she  should 
make  the  conveyance  by  her  guardian,  as  directed  by  the  former 
decree.  It  is  unnecessary  to  state  more  in  detail  the  proceedings  in 
the  Maryland  court,  because  it  is  admitted  that  they  were  fully  war 
ranted  by  the  laws  of  that  State.  The  plaintiff  in  the  circuit  court 
offered  also  in  evidence,  together  with  this  record,  the  deeds  of  mort- 
gage executed  by  the  said  Pollock,  pursuant  to  the  aforesaid  decree ; 
and  also  a  deed  of  conveyance  for  the  said  lots  from  Marcia  Burnes 
to  Pollock,  executed  by  William  Mayne  Duncanson  as  her 
guardian.  This  deed  is  dated  *  January  12, 1802,  after  con-  [  *  19  j 
gress  had  assumed  the  government  of  this  District  The 
'defendant  in  the  circuit  court  objected  to  the  admissibility  and  com 
petency  of  all  the  evidence  above  stated;  but  the  objection  was 
overruled  by  the  court,  and  this  forms  the  first  exception. 

In  the  farther  progress  of  the  trial  in  the  circuit  court,  various 
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other  deeds  were  offered  in  evidence  on  the  part  of  the  plaintiff^  in 
order  to  show  a  title  derived  from  Isaac  Pollock ;  and  among  the 
deeds  thus  offered,  was  one  from  Walter  Smith  to  Benjamin  Stod- 
dart,  dated  March  5, 1807,  acknowledged  before  Richard  Parrott  and 
Thomas  Corcoran.  This  acknowledgment  was  dated,  "  District  of 
Colombia,  Washington  County,  to  wit;"  but  it  was  not  stated  in 
the  acknowledgment,  nor  did  it  appear  by  that  instrument,  that  Par- 
rott and  Corcoran  were  justices  of  the  peace  for  Washington  county. 
In  point  of  fact,  however,  they  were  such  justices,  and  it  is  so  ad- 
mitted in  the  exception.  The  defendant  objected  to  the  admissibility 
of  this  deed ;  and  this  forms  the  substance  of  the  second  exception ; 
for  although  other  papers  are  mentioned  as  objected  to  at  the  time, 
the  only  point  raised  here  is  upon  the  acknowledgment  of  this 
deed. 

Upon  the  first  exception  the  plaintiffs  in  error  insist  that  the  deed 
of  conveyance  from  Marcia  Burnes  to  Pollock,  of  the  12th  of  Janu- 
ary, 1802,  executed  by  her  guardian  as  above  mentioned,  pursuant 
to  the  decree  of  the  Maryland  court  of  chancery,  conveyed  no  title ; 
that  the  sovereignty  of  Maryland  over  Washington  county,  in  this 
District,  having  terminated  on  the  27th  of  February,  1801,  when 
congress  assumed  the  jurisdiction,  the  decree  of  the  state  court  could 
not  be  executed,  without  filing  an  exemplification  of  the  record,  ac- 
cording to  the  13th  section  of  the  act  of  congress,^  which  provided 
for  the  government  of  the  territory,  and  obtaining  an  order  for  the 
execution  of  the  decree,  from  the  chancery  court  of  this  District. 

This  objection  cannot  be  sustained.  The  act  of  assembly  of 
Maryland,  of  1791,  c.  45,  which  ceded  the  territory  to  the  United 
States,  provided :  ^^  That  the  jurisdiction  of  the  laws  of  the  State 
over  the  persons  and  property  of  individuals  residing  within  the 
limits  of  the  cession,  should  not  cease  or  determine  until  congress 
should  by  law  provide  for  the  government  thereof  under  their  juris- 
diction." The  United  States  accepted  the  cession  made  by  this 
law  of  the  State ;  and  the  conditions  above  mentioned,  therefore, 
formed  a  part  of  the  contract  between  the  parties ;  and  consequently 
the  laws  of  Maryland,  and  the  jurisdiction  of  its  courts,  continued 
in  full  force,  until  congress  took  upon  itself  the  government  of  the 
District;  and  as  it  was  uncertain  at  what  lime  the  United  States  would 
assume  the  jurisdiction,  it  must  have  been  foreseen,  that,  whenever 
that  event  should  happen,  many  suits  would  be  found  pending  and 
undetermined  in  the  state  courts.  It  was  certainly  not  the  intention 
of  the  parties  to  the  cession  that  such  suits  should  abate,  and 
[   *20  ]    *that  individuals  who  had  rightfully  instituted  proceedings 

1  2  Stats,  at  Large,  107. 
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in  the  tribunals  of  the  State,  and  incnired  the  expense  and  delays 
which  are  unavoidable  in  snch  cases,  shoxild  immediately  upon 
the  assumption  of  jurisdiction  by  the  United  States,  be  compelled 
to  abandon  the  state  courts,  and  to  begin  anew  in  the  courts  of  the  Dii^ 
trict.  There  could  be  no  reason  of  policy  or  justice  for  adopting  such 
a  measure ;  and,  without  stopping  to  inquire  what,  upon  general  prin- 
ciples of  law,  would  be  the  effect  of  a  cession  of  territory,  upon  suits 
then  pending  in  the  courts  of  the  ceding  sovereignty,  it  is  evident  that 
in  this  case  the  State  and  the  United  States  both  intended  that  the  suits 
then  pending  in  the  Maryland  tribunals  should  be  proceeded  in  until 
the  rights  of  the  parties  should  be  finally  decided ;  and  that  the  judg- 
ments and  decrees  there  made  should  be  as  valid  and  conclusive  as 
if  the  sovereignty  had  not  been  transferred.  We  have  already  stated 
the  provisions  of  the  act  of  assembly  of  Maryland ;  and  congress  in 
assuming  the  jurisdiction  recognized  the  rights  of  the  state  courts, 
and  by  the  13th  section  of  the  act  of  February  27th,  1801,  placed 
judgments  and  decrees  thereafter  to  be  obtained  in  the  state  courts, 
in  suits  then  pending,  upon  the  same  footing  with  judgments  and 
decrees  rendered  before.  In  either  case,  upon  filing  an  exemplifi* 
cation  of  the  proceedings  had  in  the  state  courts,  it  authorized  proc- 
ess of  execution  from  the  district  court  of  the  United  States,  in 
tiie  same  manner  as  if  the  judgment  or  decree  had  been  there  ren- 
dered. It  makes  no  exception  in  regard  to  real  property  situated 
in  the  District;  and  the  rights  to  such  property  then  in  litigation 
are  placed  on  the  same  ground  with  rights  to  personal  property  and 
personal  rights,  and  like  them,  are  left  to  the  final  adjudication  of 
the  courts  of  the  States.  And  although,  upon  a  strict  and  technical 
construction  of  the  13th  section  of  the  act  of  congress  before  re- 
ferred to,  it  may  be  doubted  whether  this  decree  falls  within  that 
description  of  judgments  and  decrees  for  which  provision  is  there 
made ;  yet  when  the  conditions  upon  which  the  cession  was  made 
by  Maryland,  and  accepted  by  congress,  are  considered,  it  is  very 
clear,  that  if  the  guardian  appointed  by  the  state  court  had  died 
or  had  refused  to  make  the  conveyance  as  ordered,  the  court  of 
this  District  would,  upon  the  application  of  Pollock,  have  been 
bound  to  appoint  another  person  to  execute  the  deed,  and  would 
not  have  been  authorized  to  open  again  and  reexamine  the  questions 
which  had  been  decided  in  the  Maryland  court  And  in  such  a  case, 
the  conveyance  to  Pollock,  by  the  infant  heiress  of  Burnes,  would 
have  owed  its  validity  altogether  to  the  decree  of  the  state  tribunal ; 
and  the  title  of  the  guarantee  would  have  received  no  additional 
strength  from  the  order  of  the  district  court.  We  can,  therefore,  see 
no  necessity  for  an  order  from  that  court,  when  the  guardian  appointed 
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was  willing  to  execute  it,  and  did  execute  it,  in  obedience  to  the 
decree  of  the  Maryland  court. 

An  objection  has  also  been  taken  to  the  manner  in  which  this 

deed  is  signed  and  acknowledged.     It  is  signed,  '^  W.  M.  Duncanson, 

guardian  for  Marcia  Burnes;"  and  he  acknowledges  it  ^^to 

[  *  21  ]    be  *  his  act  and  deed,  as  guardian  as  aforesaid,  and  thereby 

the  act  and  deed  of  the  said  Meurcia." 

It  is  argued  that  it  should  have  been  signed  '<  Marcia  Burnes,  by 
her  guardian  W.  M.  Duncanson,"  and  in  like  manner  acknowl- 
edged ^'  as  her  act  and  deed."  This  is  a  case,  where  no  question 
arises  as  to  the  manner  of  executing  an  authority  given  by  private 
persons,  as  to  which  the  case  of  the  lessee  of  Clark  v.  Courtney, 
5  Pet.  319,  349,  330,  may  justly  apply.  But  is  the  case  where  an 
authority  is  to  be  exercised  under  the  decree  of  a  court  of  chancery, 
and,  therefore,  where  a  liberal  construction  may  and  ought  to  prevaiL 
These  two  forms  of  signature  and  acknowledgment  mean  precisely 
the  same  thing ;  and  as  this  deed  substantially  conforms  in  the  manner 
of  its  execution  to  the  directions  contained  in  the  decree,  we  consider 
it  to  be  valid  and  effectual  to  convey  the  property  therein  mentioned. 

Upon  the  second  exception,  the  plaintiff  in  error  contends,  that 
the  acknowledgment  of  the  deed  from  Walter  Smith  to  Benjamin 
Stoddart  is  defective,  and  the  deed  inoperative,  because  it  does  not 
appear  in  the  certificate  of  acknowledgment  indorsed  upon  the  deed 
that  the  persons  before  whom  it  was  made  were  at  that  time  justices 
of  the  peace  for  Washington  county ;  and  he  insists  that  this  omis- 
sion cannot  be  supplied  by  parol. 

This  question  depends  upon  the  construction  of  the  acts  of  as- 
sembly of  Maryland  which  prescribe  the  mode  in  which  deeds  shall 
be  acknowledged  for  the  conveyance  of  real  property;  those  acts 
of  assembly  having  been  adopted  by  congress  in  the  act  assuming 
jurisdiction,  together  with  the  other  laws  of  Maryland  then  in  force. 
We  perceive  nothing  in  the  Maryland  acts  of  assembly  which  re* 
quires  justices  of  the  peace  or  other  officers  to  describe  in  their 
certificates  their  official  characters.  It  is  no  doubt  usual  and  proper 
to  do  so,  because  the  statement  in  the  certificate  is  primd  facie  evidence 
of  the  fact,  where  the  instrument  has  been  received  and  recorded  by 
^the  proper  authority.  But  such  a  statement  is  not  made  necessary 
by  the  Maryland  statutes.  And  whenever  it  is  established  by  proof 
that  the  acknowledgment  was  made  before  persons  authorized  to 
take  it,  it  must  be  presumed  to  have  been  taken  by  them  in  their 
official  capacity ;  and  when  their  official  characters  are  sufficiently 
shown  by  parol  evidence,  or  by  the  admissions  of  the  parties,  we 
see  no  reason  for  requiring  more  where  the  acts  of  the  legislature 
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have  not  prescribed  it.  On  the  contrary,  the  soundest  principles  of 
justice  and  policy  would  seem  to  demand  that  every  reasonable  in- 
tendment shoujid  be  made  to  support  the  titles  of  the  band  fide  pur- 
chasers of  real  property ;  and  this  court  is  not  disposed  to  impair 
their  safety,  by  insisting  upon  matters  of  form,  unless  they  were 
evidently  required  by  the  legislative  authority. 

If  the  Maryland  courts  had  given  a  contrary  construction  to  these 
acts  of  assembly,  we  should  of  course  feel  it  to  be  our  duty  to  follow 
their  decision.  But  we  do  not  find  the  point  decided  in  any  of  the 
Maryland  reports.  In  the  case  of  Connelly  v.  Bowie,  6 
Har.  &  •Johns.  141,  the  certificate  of  acknowledgment  did  [  •  22  ] 
not  state  that  the  persons  by  whom  it  was  taken,  were 
justices  of  the  peace,  and  there  was  no  evidence  in  the  record  to 
prove  their  official  character.  The  deed  was,  therefore,  clearly  inad- 
missible ;  and  it  was  so  ruled  by  the  court  of  appeals.  But  it  does 
not  foUow  that  the  decision  would  have  been  the  same  if  parol  evi- 
dence had  been  given  to  prove  their  official  character ;  and  from  the 
language  of  the  court  in  that  case,  it  may  rather  be  inferred,  that  if 
other  evidence  had  been  offered,  it  would  have  been  deemed  admis- 
sible to  supply  the  omission  in  the  certificate  indorsed  on  the  deed. 

The  objection  made  to  the  verdict  and  judgment,  applies  altogether 
to  the  form  of  the  proceeding,  and  does  not  in  any  degree  afiect  the 
merits  of  the  controversy.  The  verdict  and  the  judgment,  it  appears, 
are  upon  one  of  the  demises  only ;  and  it  is  insisted  that  as  the  jury 
did  not  find  all  of  the  issues  committed  to  them  by  the  pleadings, 
the  circuit  court  ought  not  to  have  entered  a  judgment  for  the 
plaintiff  upon  the  issue  found  in  his  favor ;  but  should  have  awarded 
a  venire  de  novo  ;  and  that  this  irregularity  in  the  proceedings  may  be 
taken  advantage  of  upon  a  writ  of  error.  It  is  not  necessary  to  ex- 
amine whether  this  objection  could  be  maintained  upon  the  practice 
and  decisions  of  the  English  courts  in  relation  to  the  action  of  eject- 
ment For  the  act  of  congress  of  1789,  c  20,  §  32,  expressly 
provides,  among  other  things,  that  no  judgment  shall  be  reversed  for 
any  defect  or  want  of  form,  but  that  the  courts  shall  proceed  and 
give  judgment  according  as  the  right  of  the  cause  and  matter  in  law 
shall  appear  to  them,  without  regarding  any  imperfections,  defects, 
or  want  of  form  in  the  judgment  or  course  of  proceeding,  except 
thos^  specially  demurred  to.  Now,  the  demises  laid  in  a  declaration 
in  ejectment  are  known  to  be  fictitious  and  mere  form ;  and  if  the 
appellant  had  taken  this  objection  in  the  circuit  court,  in  arrest  of 
judgment,  the  plaintiff  would  undoubtedly  have  been  permitted  to 
strike  these  demises  from  the  declaration,  and  thus  obviate  the  ob- 
jection.    The  omission  of  the  plaintiff  to  do  this  was  nothing  moie 
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than  an  omission  of  a  matter  of  form ;  and  if,  therefore,  this  pro- 
ceeding in  the  circuit  court  should  be  held  to  be  iiregular,  it  is  nothing 
more  than  an  error  of  form,  and  as  such,  furnishes  no 'ground  for  the 
reversal  of  the  judgment. 

The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  costs. 


The  State  of  Rhode  Island  i;.  The  State  of  Massachusetts. 

13  P.  23. 

The  court  will  not  apply,  to  suits  between  States,  the  same  rules,  as  to  time  of  answering 

which  gorem  suits  between  indiyiduals. 

Scutliord  and  Hazard^  for  the  motion. 
Webster^  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

A  motion  was  made  by  the  complainant  on  Saturday  last,  for  an 
order  on  the  defendant  to  answer  the  amended  bill  of  the  complain- 
ant, on  or  before  the  26th  day  of  the  present  month  of  January.  In 
deciding  upon  this  motion,  it  is  necessary  to  lefer  to  the  orders  of  the 
court  heretofore  passed  in  this  case,  and  to  see  what  steps  have  been 
taken  under  them. 

At  the  last  term,  leave  was  given  to  Rhode  Island  to  withdraw  the 
general  replication  filed  in  the  case,  and  to  amend  the  bill;  the 
amendment  to  be  made  on  or  before  the  first  Monday  of 
[  •24  ]  August  •last.  At  the  same  term,  upon  the  motion  of  the 
counsel  for  Massachusetts,  leave  was  granted  to  withdraw 
the  plea  which  the  defendant  had  filed,  and  also  to  strike  out  the  ap- 
pearance of  Massachusetts  to  the  suit. 

Nothing  has  since  been  done  by  the  defendant  under  this  leave, 
for  reasons  which  have  been  stated  at  the  bar.  And  as  the  appear- 
ance of  Massachusetts  has  not  yet  been  withdrawn,  and  as  Rhode 
Island  has  a  right  to  the  usual  orders  to  enable  that  State  to  proceed 
in  the  suit,  the  court  in  passing  them  must  look  to  the  condition  of 
the  case  as  it  appears  on  the  record,  and  consider  Massachusetts  as 
still  in  court,  and  as  appearing  in  the  case. 

When  the  motion  was  made  at  the  last  term  to  amend  the  bill, 
two  documents  which  Rhode  Island  desired  to  introduce  into  the 
cause  were  filed  with  the  motion ;  but  the  leave  to  amend  was  gen- 
eral, and  not  confined  to  the  papers  then  filed.  Nothing  appears  to 
have  been  ddne  by  the  complainant  until  the  second  day  of  the  pres- 
ent term,  when  the  bill  was  amended  by  inserting  in  it  the  proper 
allegations,  in  relation  to  the  two  papers  above  mentioned ;  and 
adding  also  certain  interrogatories  in  relation  to  sundry  matters 
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charged  in  the  bill,  which  the  complainant  prays  that  the  defendant 
may  be  required  to  answer!  The  amendment,  therefore,  was  not 
made  until  the  second  day  of  the  present  term.  The  defendant  could 
not  have  answered  until  it  was  made ;  and,  consequently,  is  not  in 
default  for  not  answering.  The  question  now  is,  what  time  ought 
to  be  given  ? 

From  the  character  of  the  parties,  and  the  nature  of  the  contro- 
versy, we  cannot,  without  committing  great  injustice,  apply  to  this 
case  the  rules  as  to  time,  which  govern  courts  of  equity  in  suits 
between  individuals.  In  the  last-mentioned  cases,  the  material  alle- 
gations in  the  bill  are  comparatively  few  in  number,  and  rest  in  the 
personal  knowledge  of  the  individual  who  is  to  put  in  his  answer. 
But  a  case  like  this,  and  one  too  of  so  many  years'  standing,  the 
parties,  in  the  nature  of  things,  must  be  incapable  of  acting  with  the 
promptness  of  an  individual.  Agents  must  be  employed,  and  much 
time  may  be  required  to  search  for  historical  documents,  and  to  ar- 
range and  collate  them,  for  the  purpose  of  presenting  to  the  court  the 
true  grounds  of  the  defence.  It  is  impossible  for  the  court  to  foresee 
what  additional  inquiries  and  explanations  may  be  found  necessary, 
in  consequence  of  the  new  allegations  and  documents  introduced 
into  the  bill ;  and  the  new  interrogatories  as  to  the  verity  of  various 
papers  stated  in  the  bill,  which  the  defendant  is  now  called  upon 
to  answer.  And  as  the  court  have  received  the  amendment  of  the 
complainant  at  the  present  term,  upon  the  leave  granted  at  the  last 
term,  as  hereinbefore  mentioned ;  we  think  that  the  same  time  should 
be  given  to  the  defendant  to  answer.  The  court  will,  therefore,  pass 
the  following  order. 

The  bill  heretofore  filed  by  Rhode  Island  in  this  case,  having  been, 
amended  on  the  second  day  of  the  present  term,  it  is  ordered 
by  •the  court,  that  Massachusetts  be  allowed  until  the  first  [  •26] 
Monday  in  August  next,  to  elect  whether  that  State  will 
withdraw  its  appearance,  pursuant  to  the  leave  granted  at  January 
term,  1838 ;  and  if  the  appearancer  of  Massachusetts  be  withdrawn 
within  the  time  above  mentioned,  that  Rhode  Island  be,  thereupon, 
at  liberty  to  proceed  ex  parte. 

And  if  the  appearance  of  Massachusetts  shall  not  be  withdrawn 
within  the  time  above  mentioned,  it  is  then  ordered,  that  the  said 
State  answer  the  amended  bill  of  the  complainant  on  or  before  the 
second  day  of  January  term,  1840. 

The  motion  made  by  the  complainant  on  Saturday,  the  19th  of 
the  present  month,  is  overruled. 

January  26, 1839. 
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Baldwin,  J.,  did  not  consider  the  State  of  Massachusetts  before 
the  court ;  after  what  had  passed  at  the  last  term,  not  considering 
Massachusetts  before  the  court,  he  hsul  taken  no  part  in  the  order 
now  made  by  the  court 

4  H.  591. 

William  R.  Smith,  Appellant,  v.  Out  Richards,  Appellee. 

13  P.  26. 

To  set  aside  a  contract  on  the  groand  of  misrepresentation,  it  most  be  of  something  material, 
constituting  some  motive  to  the  contract,  something  in  regard  to  which  reliance  is  placed 
by  one  party  in  the  other,  and  by  which  he  is  actually  misled  ;  not  a  matter  of  opinion, 
merely,  equally  open  to  the  inquiry  and  examination  of  both  parties. 

A  false-  affirmation  of  a  material  fkct,  though  innocently  made,  is  ground  for  a  rescission,  if 
the  other  party  was  misled  by  it. 

A  ^ale,  "  with  all  faults/'  of  property  at  a  distance  and  unexamined  by  the  purchaser,  does 
not  exempt  the  vendor  from  responsibility  for  positive  assertions  of  material  fkcts,  on 
which  the  vendee  relied,  which  turned  out  to  be  false. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Patton  and  Webster ^  for  the  appellant 

Berry  and  Orittendenj  contra. 

[  *30  ]       *  Barbour,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  us,  by  appeal  from  a  decree  of  the 
circuit  court  for  the  southern  district  of  New  York. 

It  was  a  suit  in  equity,  brought  by  the  appellee  against  the  ap- 
pellant, to  set  aside  a  contract  for  fraud. 

It  appears  that  in  December,  1832,  a  tract  of  land,  embracing  a 
gold  mine,  called  the  Goochland  mine,  lying  in  the  county  of  Gooch- 
land, Virginia,  was  purchased  by  the  appellant,  one  third  for  him- 
self, and  two  thirds  for  Nathaniel  Richards,  of  the  city  of  New  York, 
at  the  price  of  about  (14,000.  In  May,  1833,  the  appellant  sold  one 
half  of  his  third  to  Nathaniel  Richards,  for  $15,000.  In  June,  1833, 
he  sold  five  sixths  of  the  other  half  to  the  appellee  and  others,  at  the 
rate  of  (45,000  for  the  whole  of  that  half. 

The  interest  which  the  appellee  acquired  in  this  property,  was  one 
eighth  part  of  one  sixth,  at  the  price  of  (5,625 ;  as  evidence  of  which 
he  received  from  Nathaniel  Richards,  who  acted  as  the  appellant's 
agent  in  making  the  sale,  a  writing  dated  July  4, 1833,  acknowledg- 
ing the  receipt  of  the  purchase-money,  in  cash  and  several  notes  of 
hand.  This  paper  described  the  property  thus  sold  and  bought,  as' 
one  eighth  part  of  one  sixth  of  456  acres  of  land,  and  of  100  acres  pur* 
chased  of  David  Moss,  the  deeds  bearing  date  17th  of  May,  1833 ; 


JANUARY  TERM,   1839.  19 

Smith  v.  Richards.     13  P. 

both  parcels  lying  in  the  county  of  Gk)ochland,  and  State  of  Virginia, 
and  called  the  Groochland  mine. 

It  declares  that  the  receipts  (that  is,  of  the  cash  and  notes)  entitle 
Guy  Richards  (the  appellee)  to  the  one  eighth  portion  of  one 
sixth  *  part  of  said  party  ;  and  it  assumed  that  form,  as  the   [   *  31  ] 
paper  shows,  because  the  title  to  all  was  in  Nathaniel  Rich- 
ards, although  one  sixth  part  belonged  to  the  appellant 

In  the  same  paper  is  contained  the  following  provision :  <<  It  is 
hereby  expressly  understood  and  agreed  to  by  the  said  Guy  Rich- 
ards, that  he  is  to  contribute  his  full  proportion  of  any  expenses 
already  incurred,  or  which  may  be  incurred  hereafter  on  the  said 
premises,  in  searching  for  or  developing  any  mine,  or  mines,  in  the 
erection  of  buildings,  the  purchase  of  machinery,  and  any  other  ex- 
penses for  the  above  general  object,  which  I  may  deem  necessary. 
Signed  by  Nathaniel  Richards." 

This  is  the  contract  which  the  bill  seeks  to  set  aside ;  it  alleges, 
that  the  appellee  was  induced  to  make  it  by  various  representations 
and  declarations  of  the  appellant,  especially  those  contained  in  cer- 
tain letters,  particularly  referred  to  in  the  bill,  written  by  the  appel« 
lant  to  Nathaniel  and  Charles  H.  Richards,  which  the  bill  charges  to 
have  been  false,  fraudulent,  and  deceptive,  and  made  for  the  purpose 
of  deluding  and  deceiving  the  appellee  and  other  persons,  and  induc- 
ing them  to  purchase  at  an  exorbitant  and  unconscionable  price ;  and 
by  specimens  of  washings  of  said  gold  mine,  which  were  exhibited  to 
the  appellee,  as  fair  specimens  and  samples  of  the  Groochland  mine, 
which  the  biU  charges  were  not  fair  samples ;  and  that  the  appellant 
knew  that  they  were  not  fair  samples,  and  that  he  caused  them  to  be 
exhibited  to  the  appellees  as  fair  specimens  and  samples  of  said  mine, 
for  the  express  purpose  of  defrauding  him,  by  inducing  him  to  pur- 
chase a  part  of  his  interest  in  said  mine,  upon  the  faith  of  said 
specimens,  as  well  as  the  false,  firaudulent,  and  deceptive  representa- 
tions. The  bill  further  charges,  that  one  of  the  letters  of  the  appel- 
lant to  Nathaniel  Richards,  dated  January  21,  1833,  containing  a 
description  of  the  Goochland  mine,  was  read  to  him,  and  the  speci- 
men exhibited  to  him,  at  the  express  request  of  the  appellant  by 
Nathaniel  Richards,  in  the  month  of  June,  1833,  a  short  time  before 
his  purchase. 

It  further  charges,  that  the  appellant  had  represented  to  the  appel- 
lee, that  he  was  well  skilled  in  the  business  of  mining,  having  been 
employed  in  that  business  in  South  America ;  that  he  understood  the 
directions  of  veins  in  a  mine,  and  the  cost  and  expense  of  extracting 
gold  from  the  foreign  materials,  by  which  it  is  surrounded,  and  in 
which  gold  is  most  usually  found.     That  the  Virginia  Mining  Com- 
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pany,  relying  upon  the  fitness  of  the  appellant  for  the  business  afore* 
said,  and  his  skill  in  the  principles  and  process  of  mining,  employed 
him  as  their  agent ;  and  that,  during  the  whole  time  of  negotiations 
and  representations  concerning  the  Goochland  mine,  he  was  the  agent 
of  the  Virginia  Mining  Company.  That  the  appellee  never  was  at 
the  Goochland  gold  mine,  nor  did  he  ever  visit  the  tract  of  land  in 
which  it  was  represented  by  the  appellant  to  be  situated ;  but  that  in 
the  months  of  June  and  July,  1833,  believing  the  appellant  to  be  a 

man  of  strict  honor,  honesty,  truth,  and  veracity,  he  reposed 
[   *32  ]   the  most  implicit  faith  in  his  *  declarations  with  regard  to 

said  gold  mine,  and  relied  exclusively  upon  his  representa- 
tions, especially  his  letter  of  the  2l8t  January,  1833,  to  Nathaniel 
Richards,  and  his  several  letters  to  Charles  H.  Richards,  as  con- 
taining accurate,  fair,  and  correct  descriptions  of  the  Groochland 
mine. 

The  bill  then  proceeds  to  charge  certain  specific  misrepresentations 
in  the  following  particulars,  to  wit :  — 

1.  That  there  are  not,  and  never  have  been,  any  veins  of  gold 
whatever  in  the  Goochland  mine,  and  that  that  fact  was  well  known 
to  Smith,  at  the  time  when  he  wrote  the  letters,  and  made  the  repre* 
sentations  before  stated ;  and  that  neither  one  hundred  nor  any  other 
number  of  feet,  on  a  vein  in  said  mine,  was  or  were,  at  the  date  of 
the  letter  firom  the  appellant  to  Nathaniel  Richards,  or  at  any  other 
time,  opened  or  developed. 

2.  That  so  far  from  there  being  rich  veins  of  gold  in  the  mine,  as 
the  appellant  in  the  last-mentioned  letter  (that  is,  as  we  understand 
it,  of  the  2l8t  of  January,  1833,  to  Nathaniel  Richards)  asserted ;  that 
there  were  cuts,  and  searches  which  had  recentiy,  and  since  his  pur- 
chase, been  made,  at  the  said  mine  in  various  directions,  and  no  veins 
of  gold  whatever  could  be  discovered;  and  that  the  purchasers  thereof, 
including  the  appellee,  had  been  compelled,  after  many  searches, 
sinking  shafts,  making  cuts  and  experiments,  and  expending  a  great 
deal  of  money  in  the  enterprise,  to  abandon  the  search  after  gold  in 
said  mine ;  to  dismiss  their  workmen,  and  give  up  the  project  of 
mining  altogether. 

3.  That  there  are,  and  were  at  the  time  of  the  appellant's  represen- 
tations in  relation  to  said  mine,  fine  particles  of  gold  to  be  found  on 
the  premises,  included  within  the  boimds  of  the  Goochland  mine. 
But  that  such  particles  are  and  were  so  minute,  so  few,  and  so  mixed 
up  with  sand  and  other  foreign  substances,  that  the  cost  of  extracting 
the  gold  from  such  materials  would  far  exceed  the  value  of  the  gold 

^hen  extracted ;  and  that  the  456  acres,  and  the  100  acres  of  land 
»ecified  in  the  receipt  of  Nathaniel  Richards,  before  stated,  are  utterly 
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worthless  as  a  gold  mine ;  and  the  appellee's  interest  therein  is  of  no 
value  whatever* 

4.  That  the  specimens  of  washings  of  said  gold  mine,  exhibited  to 
the  appellee  and  others,  by  the  order  and  direction  of  the  appellant, 
as  fair  specimens  and  examples  of  said  gold  mine,  are  not,  and  were 
not  at  the  time  when  they  were  forwarded  by  the  appellant  to  Na- 
thaniel Richards,  fair  samples,  or  specimens  of  said  mine ;  and  the 
appellee  expresses  his  beUef  that  they  were  not  taken  from  the  Gooch- 
land mine* 

5.  That  the  Goochland  premises  do  not  contain  veins  of  gold,  nor 
any  considerable  deposits  of  gold;  not  are  they  rich  in  gold,  or  of 
any  valae  whatever,  for  any  purpose  of  mining,  either  for  gold,  or 
any  other  metaL 

The  answer  of  the  defendant,  in  various  parts  of  it,  utterly  and 
unqualifiedly  denies  any  intention  or  purpose  to  deceive  or 
delude  *  the  appellee,  or  that  he  had  ever  done,  or  permitted  [  *  33  ] 
to  be  done,  any  thing  to  produce  that  effect.  It  denies  that 
he  ever  msule  any  inflated  representations,  or  false  descriptions  of  the 
mine,  to  induce  any  person  to  give  an  inordinate  price  for  his  interest 
therein.  It  insists  that  in  the  letter  of  the  21st  January,  1833,  to 
Nathaniel  Richards,  his  object  was  to  give  a  true  and  accurate  ac- 
count of  the  Goochland  mine,  so  far  as  the  facts  could  be  ascertained 
by  his  own  observation  and  from  the  information  of  others  on  whom 
he  could  rely ;  and  that  in  those  addressed  to  Charles  H.  Richards, 
no  fact  was  stated  as  being  known  to  him,  which  was  untrue  so  far 
as  facts  are  given,  in  reference  to  the  Goochland  mine ;  and  that  as 
well  in  the  before-mentioned  letter  to  Nathaniel,  as  in  those  to  Charles 
H.  Richards,  as  far  as  opinions  were  expressed,  they  were  honestly 
entertained,  without  any  intention,  motive,  or  purpose  to  deceive 
the  appellee,  or  any  person  whatever.  It  insists  that  the  specimens 
of  gold  ore  sent  by  him  to  Nathaniel  Richards  were  fair  samples  of 
the  mine ;  and  denies  that  these  specimens  were  directed  by  him  tp 
be  exhibited  to  the  appellee,  or  any  other  person,  with  a  design  of 
deceiving  oi  defirauding  any  person  to  whom  they  might  be  shown. 

It  insists,  in  general,  that  in  all  the  statements  he  ever  made,  at 
any  time,  to  any  person  concerning  the  Groochland  mine,  whether  in 
writing  or  verbally,  so  far  as  facts  were  given  within  his  knowledge, 
they  were  strictly  true ;  so  far  as  the  information  derived  from  others 
was  given,  he  believed  it  to  be  larue ;  and  so  far  as  his  opinion  has 
been  expressed  on  the  subject  of  the  Gk»ochland  mine,  such  opinion 
was  honestly  entertained,  without  any  interest,  motive,  or  view,  di- 
rectly or  indirectly,  to  deceive  the  appellee  or  any  other  person.  It 
insists  that  there  are  and  were  veins  of  gold  in  the  Groochland  minct 
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and  that  from  personal  examination,  before  any  representation  was 
made,  he  knows  that  the  Goochland  mine  contains  veins  of  gold  of 
extraordinary  richness,  and  of  great  intrinsic  value.  It  insists  that, 
at  the  time  he  wrote  the  letter  to  Nathaniel  Richards,  there  were  an 
hundred  feet  or  upwurds,  according  to  his  best  judgment,  developed 
on  the  vein  in  said  mine. 

The  answer  admits  that  the  appellant  may  have  been  informed  by 
Nathaniel  Richards  that  he  had  shown  or  read  the  letter  of  the  2l8t 
January,  1833,  to  the  appellee  and  others,  but  at  what  time  he  is 
unable  to  state ;  that  he  was  informed  by  Charles  H.  Richards  that 
said  letter  had  been  read  to  him  and  others,  including  the  appellee, 
before  the  purchase  made  by  him  and  them  of  his  interest  in  the 
Goochland  gold  mine ;  that  he  had  been  informed,  and  believes  it 
to  be  true,  that  about  the  month  of  June,  1833,  Nathaniel  Richards 
did  exhibit  to  the  appellee  and  others  the  specimens  or  washings  of 
gold  ore,  forwarded  by  the  appellant,  as  specimens  of  the  Goochland 
mine,  and  its  productions  of  gold ;  that  in  June,  1833,  the  appellant 
wrote  several  letters  to  Charles  H.  Richards ;  that  in  describing  the 
Goochland  mine  in  those  letters,  he  used  language  of  a  very  de- 
cided character,  as  being  the  very  richest  mine  in  Virginia, 
[  *  34  ]  *  or  in  the  United  States  ;  that  the  appellant  esteemed  him- 
self well  skilled  in  the  business  of  mining,  and  that  the  ap- 
pellee relied  on  such  skill  in  making  the  purchase ;  that  during  the 
whole  time  of  the  negotiation  and  representations  concerning  the 
Goochland  mine,  he  was  employed  as  the  agent  of  the  Virginia 
Mining  Company ;  that  the  appellee  did  not  visit  the  mine,  or  the 
tract  of  land  on  which  it  was,  before  he  bought  an  interest  therein ; 
that  the  negotiation  for  the  purchase  of  the  mine  was  carried  on 
principally  through  Nathaniel  and  Charles  H.  Richards ;  that  he  be- 
lieves the  appellee,  when  he  purchased  an  interest  in  the  gold  mine, 
fully  believed  the  declarations  and  representations  and  letters  of  the 
appellant  to  be  true,  so  feur  as  he  may  have  been  informed  thereof ; 
and  that  he  purchased  an  interest  therein  in  the  fail  reliance  that 
whatever  this  defendant  had  said,  declared,  or  written,  on  the  subject 
of  the  Goochland  mine,  was  strictiy  true ;  but  does  not  admit  that 
the  appellee  purchased  solely  on  the  faith  of  his  representations,  dec- 
larations, and  letters. 

Having  thus  stated  the  material  allegations  in  the  bill,  and  as  well 
the  denials  as  the  admissions  in  the  answer,  we  are  enabled  to  see 
what  the  questions  are  which  we  are  called  upon  to  decide.  But, 
before  we  state  them,  we  will  present,  in  a  condensed  form,  those 
parts  of  the  representation,  the  alleged  falsehood  of  which  constitutes 
4ie  gravamen  of  the  appellee's  bill.     In  the  letter  from  the  appellant 
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to  Nathaniel  Richards,  under  date  of  January  21st,  1833,  in  Which 
he  professes  to  give  an  account  and  his  views  of  the  Ooochland 
mine,  amongst  other  things,  he  states  that  there  has  been  upwards 
of  one  hundred  feet  on  the  vein  developed,  which  proves  to  be  very- 
rich  indeed,  much  richer  than  any  thing  yet  discovered  in  the  United 
States ;  and  the  quality  of  the  gold  surpasses  any  heretofore  discov- 
ered in  any  country ;  that  the  surface  is  rich  in  gold.  In  regard  to 
the  formations  in  which  the  ore  is  found,  he  says :  It  is  quite  wide,  a 
distance  in  one  place  of  twelve  feet  has  been  cut,  and  the  veins  are 
disseminated  throughout  the  whole  formation,  in  threads  of  from  two 
to  six  inches  wide,  and  in  many  have  several  concentrated  together ; 
at  another  point  it  has  been  found  to  be  several  feet  wider, 
and  that  there  is  ore  from  this  mine  that  will,  without  doubt,  give 
several  hundred  pennyweights  of  gold  to  the  hundred  pounds.  This 
letter  was  written  after  the  appellant  had,  as  he  himself  says,  made 
a  carefiil  personal  examination  of  the  vein  as  far  as  it  had  been  devel- 
oped, which  he  says  was  for  a  distance  of  one  hundred  feet  lengthwise. 

On  the  11th  of  June,  1833,  the  appellant  wrote  to  Nathaniel  Rich- 
aids,  requesting  him  to  show  all  the  specimens,  washings,  plat,  and 
description  of  the  mine  to  Ouy,  (the  appellee,)  and  others.  This 
letter  and  these  specimens,  washings,  &c.,  were  shown  to  the  appellee 
in  compliance  T^ith  this  request.  The  representations  in  relation  to 
the  mine,  then,  consist  in  part  of  the  statements  above,  extracted 
from  the  letter  of  the  21st  of  January,  1833,  which  was  shown  or 
read  to  the  appellee ;  and  in  part  of  the  specimens,  wash- 
ings, *  &C.,  exhibited  to  him  at  the  appellant's  request,  whilst  [  *  35  ] 
a  negotiation  was  going  on  between  the  appellant  and 
Charles  H.  Richards,  for  the  purchase  of  the  appellant's  interest  in 
the  mine,  for  himself  and  others,  of  whom  the  appellee  was  one,  and 
but  a  very  short  time  before  the  purchase  was  made. 

The  first  question  in  order  is,  were  these  representations  true  or 
untrue? 

We  have  examined  the  evidence  in  the  record  on  both  sides  with 
much  care.  *  And  we  think  it  imnecessary  to  go  into  a  detailed  ex- 
amination and  comparison  of  that  evidence  here,  inasmuch  as  it 
would  extend  this  opinion  to  a  useless  length.  We  therefore  will 
only  state  the  conclusions  of  fact  at  which  we  have  arrived  They 
are  these :  — 

We  think  it  not  true  that  there  was  one  hundred  feet  developed  on 
the  vein,  which  proved  to  be  very  rich  indeed.  We  do  not  mean  to 
say  that  a  continuous  exposure  of  the  vein  for  one  hundred  feet  was 
implied  by  the  use  of  the  term  developed ;  on  the  contrary,  we  are 
of  opinion,  from  the  evidence,  that  the  sinking  shafts,  or  making  cutsi 
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at  intervals,  for  that  distance,  would  satisfy  the  meaning  of  this  esr 
{»res3ion,  and  that  we  think  was  done.  But  we  mean  to  say,  that 
although  there  was  a  small  quantity  of  ore  found  in  part  of  this  vein, 
which  was  rich,  yet  in  any  one  of  the  pits  it  was  relatively  a  small 
proportion  ;  that  in  some  there  was  but  little,  and  in  one,  we  think 
the  weight  of  evidence  is  that  there  was  none  at  alL 

We  think  it  is  not  true  that  the  surface  was  rich  in  gold. 

We  think  it  not  true  that  the  formation  was  at  any  point  twelve 
feet  wide,  or  that  the  veins  were  disseminated  throughout  the  whole 
formation  in  threads  of  from  two  to  six  inches  wide,  and  in  many 
had  several  concentrated  together. 

We  think  it  not  true  that  there  was  ore  from  that  mine  that  would 
give  several  hundred  pennyweights  of  gold  to  the  hundred  pounds. 
We  will  not  say  that  there  mi^t  not  be  a  small  piece  selected  which 
would  yield  at  that  rate ;  but  we  think  that  this  representation  was 
calculated  to  produce  the  impression,  and  justify  the  belief,  that  an 
hundred  pounds  of  ore  might  be  gotten  together,  which  would  pro* 
duce  several  hundred  pennyweights  of  gold.  Any  other  interpreta- 
tion of  this  language  would,  in  our  opinion,  impute  to  the  appellant 
the  grossest  deception. 

We  think  that  the  specimens  and  washings  which  were  forwarded 
to  Nathaniel  Richards  were  not  fair  samples  of  the  uAne. 

The  only  proper  purposes  for  which  they  could  have  been  exhib- 
ited was  to  enable  purchasers  to  form  an  estimate  of  the  richness  of 
the  mine ;  the  appellant  therefore,  in  our  opinion,  ought  to  have 
caused  to  be  exhibited,  either  specimens  of  the  richest  and  poorest 
quality,  so  as  to  show  the  extremes,  or  some  of  an  average  quality, 
knowing  that  the  persons  to  whom  he  requested  them  to  be  exhib- 
ited, and  amongst  them  the  appellee,  had  never  seen  the  mine.  Any 
other  course,  under  the  circumstances,  could  not  fail  to  produce  a 

false  estimate  of  its  value. 
[  *  36  ]       *  Having  come  to  these  conclusions  in  relation  to  the 
facts  of  this  case,  the  next  inquiry  in  order  is,  what  is  th<3 
law  of  the  case  ? 

It  is  an  ancient  and  well-established  principle,  that  whenever  sup' 
pressio  veri  or  svggestio  falsi  occur,  and  more  especially  both  to* 
gether,  they  afford  a  sufficient  ground  to  set  aside  any  release  or 
conveyance. 

This  ancient  principle,  thus  expressed  with  so  much  sententious 
brevity,  is  laid  down  in  terms  somewhat  more  comprehensive,  and 
having  a  direct  bearing  on  the  present  case,  by  a  modern  text  writer 
on  equity. 

In  1  M addock's  Chancery,  208,  it  is  thus  stated.    If  indeed  a  man. 
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upon  a  treaty  for  any  contract,  make  a  fedse  representation,  whether 
knowingly  or  not,  by  means  of  which  he  puts  the  party  bargaining 
under  a  mistake  upon  the  terms  of  the  bargain,  it  is  a  fraud,  and 
relievable  in  equity.  The  doctrine  thus  laid  down  is  almost  in  the 
very  words  used  by  the  chancellor,  in  the  case  of  Neville  v.  Wilkin- 
son, 1  Brown's  Chan.  Cases,  546,  with  the  exception  of  the  words, 
whether  knowingly  or  not ;  and  the  part  of  the  proposition  embraced 
by  these  words  is  founded  upon  the  case  of  Ainslie  v.  Medlicot,  9 
Vesey,  21,  which  fully  sustains  Mr.  Maddock.  In  this  latter  case 
the  following  strong  language  is  used.  ^  No  doubt  by  a  representation 
a  party  may  bind  himself  just  as  much  as  by  an  express  covenant.  If, 
knowingly,  he  represents  what  is  not  true,  no  doubt  he  is  bound.  If, 
without  knowing  that  it  is  not  true,  he  takes  upon  himself  to  make 
a  representation  to  another,  upon  the  faith  of  which  that  other  acta, 
no  doubt  he  is  bound,  though  his  mistake  was  perfectiy  innocent" 

But  the  doctrine  is  laid  down  with  mc«e  comprehensiveness  and 
precision  by  a  still  more  modem  writer  on  equity ;  who  gives  us,  in 
the  form  of  distinct  propositions,  what  he  considers  the  result  of  the 
various  cases  on  the  subject,  and  marks  with  particularity  the  modi- 
fications which  belong  to  it 

In  1  Story's  Equity,  201,  202,  it  is  thus  stated.  «  Where  the  party 
intentionally  or  by  design  misrepresents  a  material  fact,  or  produces 
a  false  impression,  in  order  to  mislead  another,  or  to  entrap  or  cheat 
him,  or  to  obtain  an  undue  advantage  of  him,  in  every  such  case 
there  is  a  positive  fraud,  in  the  truest  sense  of  the  terms ;  there  is  an 
evil  act,  with  an  evil  intent;  dolum  mcUumy  ad  drcumverUendum* 
And  the  misrepresentation  may  be  as  well  by  deeds  or  acts  as  by 
words ;  by  artifices  to  mislead,  as  by  positive  assertions." 

Whether  the  party  thus  misrepresenting  a  fact  knew  it  to  be  false, 
or  made  the  assertion  without  knowing  whether  it  were  true  or  false, 
is  wholly  immaterial ;  for  the  affirmation  of  what  one  does  not  know, 
or  believe  to  be  true,  is  equally  in  morals  and  law  as  unjustifiable  as 
the  affirmation  of  what  is  known  to  be  positively  false.  And  even 
if  the  party  innocentiy  misrepresents  a  fact  by  mistake,  it  is  equally 
conclusive :  for  it  operates  as  a  surprise  and  imposition  on  the  other 
party.  Or,  as  Lord  Thurlow  expresses  it,  in  NeviUe  i;. 
*  Wilkinson,  1  Bro.  C.  C.  546,  '<  It  misleads  the  parties  [  *  37  ] 
contracting  on  the  subject  of  the  contract" 

The  author  of  the  treatise  last  cited  thus  states  the  modifications 
of  the  doctrine :  — 

The  misrepresentation  must  be  of  something  material,  constituting 
an  inducement,  or  motive  to  the  act,  or  omission  of  the  other,  and 
by  which  he  is  actually  misled  to  his  injury. 
VOL.  xiii.  3 
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In  the  next  place,  the  misrepresentation  must  not  only  be  in  some- 
thing material,  but  it  must  be  in  something,  in  regard  to  which  the 
one  party  places  a  known  trust  and  confidence  in  the  other.  It  must 
not  be  a  mere  matter  of  opinion,  equally  open  to  both  parties  for 
examination  and  inquiry ;  and  where  neither  party  is  presumed  to 
trust  to  the  other,  but  to  rely  on  his  own  judgment 

The  doctrine  of  these  text  writers  is  illustrated  by  the  cases  in  the 
books,  some  of  which  present  very  strong  applications  of  it ;  for  it  is 
held  to  extend  not  only  to  the  parties  to  the  contract,  but  also  to 
others,  who,  from  gross  negligence,  are  guilty  of  misrepresentation. 
Thus,  for  example,  in  the  case  of  Pearson  v.  Morgan,  2  Brown's 
Ch.  Cases,  388,  where  A,  being  interested  in  an  estate  in  fee,  which 
was  charged  with  X8,000  in  favor  of  B,  was  applied  to  by  C,  who 
was  about  to  lend  money  to  B,  to  know  whether  the  £8,000  was  still 
a  subsisting  charge  on  the  estate.  A  stated  that  it  was,  and  C  lent 
his  money  to  B  accordingly.  It  appeared,  afterwards,  that  the  charge 
had  been  satisfied ;  yet  it  was  held  that  the  money  lent  was  a  charge 
on  the  lands  in  the  hands  of  A's  heirs,  because  he  either  knew,  or 
ought  to  have  known  the  fact  of  satisfaction,  and  his  representation 
was  a  fraud  on  C. 

Of  a  similar  character  was  the  case  of  Hobbs  v.  Norton,  1  Ver. 
136,  where  one  entered  into  an  agreement  for  the  purchase  of  an 
annuity,  charged  on  the  lands  of  a  third  person,  and  was  encouraged 
in  the  course  of  the  transaction  by  the  latter,  who  suggested  his  own 
title,  and  it  afterwards  appeared,  that  such  title  was  of  a  nature  to 
have  enabled  the  owner  to  avoid  the  annuity ;  yet  he  was,  as  to  the 
purchaser,  held  under  an  obligation  to  confirm  it. 

Cases  of  this  class  present  the  principle  in  its  strongest  aspect;  be« 
cause  in  these  cases,  the  parties  making  the  representation  were 
bound  by  it  to  prevent  a  loss  to  others,  although  they  themselves 
derived  no  sulvantage  from  it;  whereas,  in  those  instances  in  which 
the  peurties  to  the  contract  made  the  representation,  they  would  re- 
ceive benefit  to  the  amount  of  the  loss  which  the  misrepresentation 
would  produce  to  the  other  party,  who  acted  on  the  faith  of  it,«if  the 
court  did  not  relieve  against  it. 

This  principle  has  been  adopted  in  the  courts  of  our  own  country. 
In  Fulton's  executors  v.  Roosevelt,  5  Johns.  Ch.  174,  the  case  was  this : 
Fulton  was  induced  by  the  representations  of  Roosevelt,  that  he  had 
discovered  a  valuable  coal  mine  on  the  bank  of  the  Ohio  River,  to 
contract  for  the  purchase  of  a  tract  of  land,  stated  by  Roosevelt  to 
embrace  the  mine ;  and  besides  giving  to  Roosevelt  (4,400,  Fulton 
covenanted  to  pay  him  $1,000  annually  for  twenty  years ; 
[  *  38  ]  *  but  the  annuity  was  to  cease,  if,  after  the  mine  was  faith- 
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fiilly  worked  by  Fulton^  it  should  not  produce  at  least  $12,000) 
&C.  And  the  land  was  accordingly  conveyed  to  Fulton.  It 
appeared  that  there  was  no  coal  mine  within  the  boundaries  of  the 
land  conveyed,  although  there  was  coal  adjoining  it,  in  the  bed  of 
the  river,  which  was  navigable,  deep,  and  rapid ;  but  the  working  of 
the  mine,  if  practicable,  would  be  very  hazardous,  expensive,  and  un- 
profitable. The  contract  on  the  part  of  Fulton  was  held  to  be 
founded  in  mistake  and  misrepresentation ;  and  Roosevelt  was  per- 
petually enjoined  from  bringing  any  suit  against  Fulton,  to  recover 
the  annuity  agreed  to  be  paid  him. 

In  that  case  the  chancellor  says :  Whether  the  defendant  made  the 
statements  in  his  letter  to  Fulton  through  mistake,  or  under  the  de- 
lusions of  his  own  imagination,  or  by  design,  I  am  not  able  to  say. 
It  is  sufficient  for  the  decision  of  this  case,  that  the  representations 
are  not  supported,  but  are  contradicted  by  proof,  and  that  the  claim 
of  the  annuity,  upon  such  a  state  of  the  case,  is  unconscientious  and 
unjust  And  this  decree  was  affirmed  in  the  court  of  errors,  2 
Ck>wen,  129. 

In  the  case  of  McFerran  v.  Taylor  and  Massie,  in  this  court,  in 
3  Cranch,  281,  the  court,  after  remarking  that  there  was  a  material 
misrepresentation,  and  that  the  defendant  had  contended  that  it  origi- 
nated in  mistake,  not  in  fraud,  say :  From  the  situation  of  the  parties, 
and  of  the  country,  and  firom  the  form  of  the  entry,  it  was  reasonable 
to  presume,  that  this  apology  is  true  in  point  of  fact ;  but  the  court 
does  not  conceive  that  the  fact  will  amount  to  a  legal  justification  of 
the  person  who  has  made  the  misrepresentation.  He  who  sells 
property  on  a  description  given  by  himself,  is  bound  to  make  good 
that  description ;  and  if  it  be  untrue  in  a  material  point,  although 
the  variance  be  occasioned  by  a  mistake,  must  stiU  remain  liable  for 
that  variance. 

The  principles  of  these  cases  we  consider  founded  in  soxmd  morals 
and  law.  They  rest  upon  the  ground  that  the  party  selling  property 
must  be  presumed  to  know  whether  the  representation  which  he 
makes  of  it  is  true  or  false.  If  he  knows  it  to  be  false,  that  is  fraud 
of  the  most  positive  kind ;  but  if  he  does  not  know  it,  then  it  can 
only  be  from  gross  negligence ;  and  in  contemplation  of  a  court  of 
equity,  representations  founded  on  mistake,  resulting  from  such 
negligence,  is  fraud.  6  Ves.  180,  189;  Jeremy,  385,  386.  The 
purchaser  confides  in  it,  upon  the  assumption  that  the  owner  knows 
his  own  property,  and  truly  represents  it ;  and,  as  was  well  argued 
in  the  case  in  Cranch,  it  is  immaterial  to  the  purchaser  whether  the 
misrepresentation  proceeded  from  mistake  or  fraud.  The  injury  to 
him  is  the  same,  whatever  may  have  been  the  motives  of  the  seller. 
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We  will  next  inquire  whether  the  misrepresentation  in  this  case 
comes  up  to  the  rule  which  has  been  laid  down.  In  the  first  place, 
it  must  be.  of  matters  of  fact;  and  it  has  been  argued  by  the  appel- 
lant's counsel,  that  the  letter  of  the  21st  of  January,  1833,  did  not 
profess  to  state  matters  of  fact,  but  to  express  opinions.  It 
[  *  39  ]  is  *  certainly  true,  that  matters  of  opinion  between  parties 
dealing  on  equal  terms,  although  falsely  stated,  are  not  re* 
lieved  against;  because  they  are  not  presumed  to  mislesul,  or  influence 
the  other  party,  when  each  has  equal  means  of  information.  But  we 
consider  the  representation  in  this  case  not  the  expression  of  opinion, 
but  the  statement  of  facts.  The  appellant,  in  giving  a  description 
of  a  mine  in  Virginia,  which  he  desired  to  be  exhibited  to  the  appellee 
in  New  York,  says,  that  100  feet  on  the  vein  had  been  developed, 
which  proved  to  be  very  rich^  much  richer  than  any  thing  yet  dis- 
covered in  the  United  States.  That  the  surface  was  rich  in  gold; 
that  the  formation  was  quite  wide,  and  in  one  place  twelve  feet ;  that 
the  veins  were  disseminated  throughout  the  whole  formation,  in 
threads  of  from  two  to  six  inches  wide;  and  that  there  was  ore 
from  the  mine  that  would  without  doubt  give  several  hundred  penny- 
weights of  gold  to  the  hundred  pounds.  Now,  as  to  one  of  tiiese 
statements,  beyond  all  question  it  is  a  matter  of  fact ;  we  mean  the 
one  which  describes  the  width  of  the  formation  and  veins. 

Having  made  a  personal  examination,  he  declares  th^  formation 
to  be  wide,  gives  the  actual  width  in  one  place,  and  then  the  width 
of  the  veins,  in  terms  not  of  conjecture,  but  of  the  most  positive  as- 
sertion. He  gives  their  dimensions  by  feet  and  inches.  This  state- 
ment, then,  comes  up  to  the  standard  of  mathematical  certainty. 
And  even  in  regard  to  the  others,  he  does  not  profess  to  speak  of 
them  from  conjecture,  but  speaks  of  them  as  they  are,  without  quali- 
fication. Take,  for  example,  this :  The  surface  is  rich  in  gold.  Not 
that  he  thinks  it  will  turn  out  to  be  rich,  but  that  it  is  rich.  It  was 
argued,  that  there  was  no  standard  by  which  to  decide  what  quantity 
of  gold  would  justify  calling  it  rich.  There  is  none  by  which  it  ceui 
be  decided  with  mathematical  certainty ;  but  the  law  does  not  require 
it.  Suppose  that  a  seller  was  to  describe  to  a  distant  purchaser,  a 
tract  of  land  as  being  rich,  and  it  were  proven  to  be  poor,  or  very 
poor ;  can  it  be  that  a  court  of  equity  would  not  give  relief  in  such 
a  case  ?  The  certainty  in  the  one  case  is  as  great  as  in  the  other ; 
and  the  misrepresentation  as  to  richness  must  be  proven  in  each  case, 
by  the  evidence  of  those  who  understood  the  quality  of  the  one  or 
the  other. 

In  the  next  place,  the  misrepresentation  must  be  of  something 
material,  constituting  an  inducement  ixt  motive  to  the  appellee 
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to  purchase,  and  by  which  he  has  been  actaally  misled  to  his 
injury. 

Now,  in  our  opinion,  that  is  emphatically  the  case  in  the  suit  be« 
fore  us.  The  mine,  we  think,  not  only  constituted  a  motive,  but  the 
sole  motive  to  the  purchaser ;  he  was  induced  to  purchase  an  interest 
at  a  high  price,  in  that  which  has  turned  out  to  be  worthless ;  smd  he 
has,  therefore,  been  misled  greatly  to  his  injury. 

It  must,  in  the  next  place,  be  in  something  in  which  the  one  party 
places  a  known  trust  and  confidence  in  the  other. 

Nothing  could  be  stronger  than  the  confidence  here;  because  the 
appellee  had  never  seen  the  mine,  and  the  appellant  knew  it ;  the 
appellee  had  seen  the  letter  of  description  and  specimens, 
and  the  *  appellant  knew  that  he  had ;  the  appellee  confided  [  *^  40  ] 
in  the  truth  of  the  appellant's  representation,  and  his  skill 
in  mines,  and  in  mining  operations,  and  the  appellant  knew  that 
he  did. 

But  it  has  been  earnestly  contended  at  the  bar,  that  whatever 
might  be  the  efiect  of  misrepresentetion  in  cases  in  which  there 
was  nothing  to  countervail  it;  that  in  this  case,  at  least,  it  cannot 
avail  the  appellee,  on  account  of  the  particular  character  of  the 
contract* 

The  purchase  of  an  interest  in  the  gold  mine  was  made  through 
the  agency  of  Charles  H.  Richards,  acting  for  himself  and  others,  and 
amongst  them,  for  the  appellee.  Richards,  by  his  letter  of  the  18th 
June,  1833,  to  the  appellant,  amongst  other  things,  said :  ^^  But  after 
all  the  above-named  gentlemen  (amongst  whom  was  the  appellee) 
had  seen  your  letter,  we  concluded,  at  any  rate  we  would  look  at  the 
samples  of  ore,  and  have  done  so,  and  your  letter  describing  the  prem- 
ises to  N.  R.  (Nathaniel  Richards,)  he  read  to  us.  The  ore  is  rich 
beyond  dispute ;  but  how  much  there  is  of  it,  remains  to  be  seen. 
In  regard  to  the  extent  of*  the  mine,  and  its  richness,  we  must^  of 
course,  rely  on  your  judgment."  The  appellant  in  his  letter  of  the 
21st  of  June,  1833,  in  reply  to  the  above  letter  of  Charles  H.  Richeirds, 
speaking  of  the  gold  mine,  says :  ^  I,  however,  sell  it  for  what  it  is, 
gold,  or  snow-balls ;  and  I  leave  it  to  you  to  decide,  whether  you 
will  take  it  at  my  price,  or  not"  It  is  said  that  the  contract  having 
been  concluded,  upon  the  basis  of  this  correspondence,  the  purchase 
was  one,  with  all  faults ;  that  is,  in  effect,  that  the  seller  was  absolved 
from  all  liability,  by  reason  of  any  representetion  which  he  had  made^ 
in  relation  to  the  mine. 

In  support  of  this  proposition,  several  cases  have  been  cited  at  the 
bar ;  let  us  examine  them.  The  case  of  Baglehole  v.  Walters,  3 
Camp.  154,  was  this :  The  defendant  being  about  to  sell  a  vessel,  the 

3» 
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subject  of  the  salt  had  printed  particulars  of  sale,  of  which  a  copy 
was  delivered  to  the  plaintiff,  in  the  following  words :  ''  For  sale,  the 
good  brig  Lis,  burden  per  register  208  tons ;  will  carry  17  keels  of 
coal  and  glass,  or  300  loads  of  timber ;  has  lately  delivered  a  cai^o 
of  sugEur  from  the  West  Indies,  in  excellent  condition ;  it  is  well 
found  in  all  kind  of  stores,  which  are  in  good  condition.  Hull,  masts, 
yards,  standing  and  running  rigging,  with  all  faults,  as  they  now  lie." 
The  plaintiff  purchased  two  thirds  of  the  ship,  which  defendant  con- 
veyed to  him  in  the  common  form.  The  plaintiff  undertook  to  prove, 
that  at  the  time  of  the  sale,  the  ship  had  several  secret  defects  in  her ; 
that  these  were  known  to  the  defendant;  and  that  he  did  not  disclose 
them  to  the  plaintiff.  And  he  relied  upon  a  previous  case  of  MeUish 
V,  Motteaux,  Peake's  Cases,  115,  in  which  Lord  Kenyon  had  held 
that  the  seller  of  a  ship  is  bound  to  disclose  to  the  buyer,  all  latent 
defects  known  to  him ;  observing  that  the  terms  to  which  the  plain- 
tiff acceded  of  taking  the  ship  with  all  faults,  and  without  warranty, 
must  be  understood  to  relate  only  to  those  faults  which  the  plaintiff 

could  have  discovered  or  which  the  defendants  were  unao- 
[  *  41  ]   quainted  with.     But  Lord  Ellenborough,  *  disapproving  of 

the  doctrine  of  the  case  above  cited,  held  that  where  a  ship 
is  sold  with  all  faults,  the  seller  is  not  liable  to  an  action,  in  respect 
of  latent  defects  which  he  knew  of  without  disclosing  at  the  time 
of  the  sale,  unless  he  used  some  artifice  to  conceal  them  from  the 
purchaser. 

In  the  same  volume  of  Campbell,  506,  a  case  is  reported  of 
Schneider  and  another  v.  Heath,  which  was  tried  before  Mansfield, 
Chief  Justice;  the  opinion  expressed  by  the  Chief  Justice  is  founded 
in  so  much  good  sense  and  justice,  that  we  should  have  felt  dis- 
posed, in  a  conflict  of  authorities,  to  have  adopted  it,  even  if  it  had 
not  been,  as  in  the  sequel  of  this  opinion  we  shall  show  it  was, 
subsequently  recognized  and  acted  upon  by  the  court  The  opinion 
is  in  these  words ;  "  The  words,"  that  is,  with  all  faults  as  they  lie, 
"  are  very  large  to  exclude  the  buyer  from  calling  upon  the  seller  for 
any  defect  in  the  thing  sold;  but  if  the  seller  was  guilty  of  any 
positive  fraud  in  the  case,  these  words  wiU  not  protect  him.  There 
might  be  such  fraud,  either  in  a  false  representation,  or  in  using 
means  to  conceal  some  defect.  I  think  the  particular  is  evidence 
here,  by  way  of  representation ;  that  states  the  hull  to  be  nearly  as 
good  as  when  launched,  and  that  the  vessel  required  a  most  trifling 
outfit  Now,  is  this  true  or  false  ?  If  false,  it  is  a  fraud,  which 
vitiates  the  contract  What  was  the  fact?  The  hull  was  worm- 
eaten,  the  keel  was  broken,  and  the  ship  could  not  be  rendered  sea- 
worthy, without  a  most  expensive  outfit     The  agent  tells  us  be 
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firamed  this  particular,  without  knowing  any  thing  of  the  matter. 
But  it  signifies  nothing,  whether  a  man  represents  a  thing  to  be 
different  from  what  he  knows  it  to  be,  or  whether  he  makes  a  repre- 
sentation which  he  does  not  know  at  the  time  to  be  true  or  false,  if 
in  point  of  fact  it  turns  out  to  be  fcQse."  As  it  appeared  in  the  case 
that  means  had  been  taken,  fraudulently,  to  conceal  the  defects  in 
tiie  ship's  bottom,  the  case  may  not  be  an  authority  in  favor  of  the 
opinion  above  quoted ;  yet  it  serves  to  show  that  the  doctrine  on  this 
subject  was  not  then  settled.  About  the  time  that  this  last  case 
was  decided,  the  case  of  Pickering  v.  Dowson,  reported  in  4  Taunt 
779,  was  decided  in  the  common  pleas.  That  also  was  the  sale  of 
a  ship,  with  all  faults.  A  copy  of  the  particulars  was  delivered  by 
the  seller  to  the  buyer,  which,  amongst  other  things,  represented  the 
ship  as  being  copper  fastened,  and  as  having  recently  undergone  a 
thorough  repair.  It  was  proven  that  the  ship  was  not  copper  fastened, 
and  that  the  defendant  knew  she  was  leaky.  The  court  adhered  to 
the  doctrine  of  Lord  Ellenborough,  in  Baglehole  v.  Walters,  3  Camp. 
154,  and  held  that  the  seller  was  not  responsible.  Now,  it  will  be 
observed,  that  all  these  cases  were  cases  of  ships,  where  the  thing 
which  was  the  subject-matter  of  the  contract  was  in  such  situation 
that  the  buyer  had  a  full  opportunity  to  inspect  and  examine  the 
truth  of  the  representation  ;  and  this  we  take  to  be  the  ground  of 
decision  in  them.  The  meaning,  says  Heath,  Justice,  in  Pickering  t; 
Dowson,  of  selling  with  all  faults,  is,  ^<  that  the  purchaser 
shall  make  use  of  his  eyes  and  *  understanding  to  discover  [  *  42  ] 
what  faults  there  are."  This  implies,  in  our  opinion,  that 
the  thing  must  be  in  such  situation  as  to  enable  him  to  make  use  of 
his  eyes  and  understanding ;  and  accordingly,  in  that  case,  ^  the  ftdl 
opportunity  of  the  purchaser  to  inspect  and  examine  the  truth  of  the 
representation,"  is  included  in  the  marginal  note  of  the  case,  as  one  of 
the  terms  of  the  proposition  which  exempts  the  seller  from  liability. 

Now  we  think  that  this  case  is  strikingly  contradistinguished  from 
that  in  the  most  important  particular ;  that  in  this  the  purchaser  had 
not  full  opportunity  to  inspect  and  examine.  It  is  true,  that  it  would 
have  been  in  the  purchaser's  power  to  have  travelled  some  hundreds 
of  miles  to  Virginia,  to  examine  the  mine ;  so  it  was  in  the  case 
which  has  been  quoted  from  Johnson's  Chancery  Reports ;  but  the 
chancellor  does  not  even  intimate  an  idea  that  it  was  necessary  for 
him  to  do  so ;  so  also  in  the  case  of  Sherwood  v.  Salmon,  5  Day, 
439,  the  purchaser  might  by  extraordinary  diligence  have  examined 
the  land ;  but  the  court,  in  reference  to  this  very  subject,  say,  that 
where,  from  the  remote  situation  of  the  land,  or  any  other  cause,  a 
contract  is  made  for  the  sale  of  land,  without  viewing  it,  there  is  the 
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Bame  reason  that  the  seller  should  be  responsible  for  a  false  affirma- 
tion respecting  its  quality,  as  for  any  other  fraud. 

We  think  we  may  safely  lay  down  this  principle,  that  wherever  a 
sale  is  made  of  property  not  present,  but  at  a  remote  distance,  which 
the  seller  knows  the  purchaser  *has  never  seen,  but  which  he  buys 
upon  the  representation  of  the  seller,  relying  on  its  truth,  then  the 
representation,  in  effect,  amounts  to  a  warranty ;  at  least,  that  the 
seller  is  bound  to  make  good  the  representation.  No  part  of  the 
reasoning  of  the  cases  which  we  have  been  reviewing  applies  to 
such  a  case ;  they  proceed  upon  the  idea,  that  where  the  subject  of 
the  sale  is  open  to  the  inspection  and  examination  of  the  buyer,  it 
is  his  own  folly  and  negligence  not  to  examine.  Chancellor  Kent, 
in  the  second  volume  of  his  Commentaries,  484,  485,  has  justly  said, 
that  the  law  does  not  go  to  the  romantic  length  of  giving  indemnity 
against  the  consequences  of  indolence  and  folly,  or  a  careless  indif- 
ference to  the  ordinary  and  accessible  means  of  information.  "We 
think  that  this  imputation  cannot  be  made  with  any  propriety  against 
the  appellee.  The  subject  of  the  purchase  was  several  hundred  miles 
from  him ;  he  had  never  seen  it ;  the  seller  knew  that  he  had  never 
seen  it.  In  this  situation  he  made  a  representation,  both  by  descrip- 
tion in  his  letter,  and  by  the  exhibition  of  specimens ;  the  appellee 
bought  upon  the  faith  of  that  representation,  the  appellant  knowing 
that  the  appellee  hcul  read  the  letter  and  seen  the  samples ;  finally, 
the  appellee  had  a  double  confidence  in  the  appellant ;  first,  in  his 
integrity,  and  secondly,  in  his  skill  in  mining;  and  the  appellant 
admits  his  belief  that  the  appellee  had  this  double  confidence  in 
him. 

If,  under  these  circumstances,  the  seller  were  not  bound  by  his 

representation,  we  know  not  in  what  cases  we  ought  to 
[  *  43  ]  apply  the  •weU-known  and  excellent  maxim,  /ides  servanda 

est  We  have  now  compared  the  cases,  and,  upon  princi- 
ple, have  shown  that  they  do  not  apply  to  this.  But  we  will  con- 
clude our  opinion,  by  referring  to  a  case,  later  than  all  those  which 
we  have  been  examining,  the  reasoning  of  which  is  conclusive, 
as  we  think,  in  favor  of  the  view  which  we  have  taken.  It  is  the 
case  of  Shepherd  v.  Kain,  5  Barn.  &  Al.  240.  It  was  a  case  for  the 
breach  of  warranty,  as  to  the  character  of  a  ship.  The  advertisement 
for  the  sale  of  the  ship  described  her  as  a  copper-fastened  vessel ; 
but  there  were  subjoined  these  words :  "  The  vessel,  with  her  stores 
as  she  now  lies,  to  be  taken  with  all  faults,  without  allowance  for 
any  defects  whatever."  It  appeared  at  the  trial,  that  the  ship  when 
sold,  was  only  partially  copper  fastened,  and  that  she  was  not  what 
was  called  in  the  trade,  a  copper-fastened  vesseL     It  appeared,  alsOy 
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that  the  plaintiff,  before  he  bought  her,  bad  a  fiill  opportanity  to 
examine  her  situation. 

The  court  said,  the  meaning  of  the  advertisement  must  be  that 
the  seller  will  not  be  responsible  for  any  faults  which  a  copper- 
fastened  ship  may  have.  Suppose  a  silver  service  sold  with  all  faults, 
and  it  turns  out  to  be  plated,  can  there  be  any  doubt  that  the  vendor 
would  be  liable  ?  With  all  faults,  must  mean^  which  it  may  have 
consistently  with  its  being  the  thing  described.  Here,  the  ship  was 
not  a  copper-fastened  ship  at  all;  and  therefore  the  verdict  was  right. 
This  case  decides,  that  even  where  the  plaintiff  had  a  full  opportunity 
of  examination,  the  term,  aU  faults,  did  not  exempt  the  seUer  from 
liability  for  any  defect  but  what  was  consistent  with  its  being  the 
thing  described ;  and,  in  effect,  that  the  description  amounted  to  a 
warranty.  In  the  case  before  us,  where  the  appellee  had  no  oppor- 
tanity for  examination,  (and  in  that  respect  the  case  is  much  stronger 
in  his  favor  than  the  one  just  cited,)  the  terms  of  the  sale,  in  our 
opinion,  put  upon  the  appellee  no  hazard  or  risk,  but  those  which 
were  consistent  with  the  mine  being  such  as  it  was  described ;  that 
those  terms  in  no  degree  exempted  him  from  liability  for  misrepre- 
sentation ;  but  if  the  mine  had  been  such  as  described,  then  that  they 
would  have  exempted  him  from  any  liability  for  failure  in  its  antici- 
pated produce. 

It  may  be,  that  the  appellant  made  the  representation  under  the 
influence  of  delusion ;  but  it  is  sufficient,  to  decide  this  case,  for  us 
to  know  that  the  representation  was  untrue  in  material  parts  of  it. 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Stort,  J.,  dissenting. 

In  this  case  I  have  the  misfortune  to  differ  from  a  majority  of  my 
brethren.  The  bill  seeks  to  set  aside  and  rescind  an  executed  con- 
tract, upon  the  ground  of  gross  premeditated  fraud,  the  contract 
being  confessedly  one  of  great  hazard  and  founded  in  speculation. 
The  answer  fully  and  pointedly  denies  every  allegation  of  fraud,  and 
insists  upon  the  most  perfect  good  faith.  The  decree,  by  rescinding 
the  contract,  affirms  the  material  charges  of  fraud  stated  in 
•  the  bilL  After  a  careful  consideration  of  the  evidence  in  [  *  44  ] 
the  record,  my  opinion  is,  that  there  is  no  just  foundation 
for,  or  proof  of,  these  charges.  I  do  not  propose  to  review  the  evidence, 
though  I  take  a  very  different  view  of  it  from  what  has  been  expressed 
in  the  opinion  delivered  by  my  brother  Barbour ;  and  there  are  many 
facts  and  circumstances,  which  have  struck  my  mind  with  great  force, 
which,  I  regret  to  find,  are  not  deemed  of  equal  importance  by  my 
brethren.     I  am  not  willing,  by  my  silence,  to  sanction  imputatioiu 
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upon  the  appellant,  which  cast  so  deep  a  shade  upon  his  character, 
which  the  record  shows  has  hitherto  been  without  stain  or  reproach. 
In  my  opinion,  the  appellant  stands  acquitted  of  fraud,  the  victim, 
if  you  please,  of  a  heated  and  deluded  imagination,  indulging  in 
golden  dreams ;  but  in  this  respect  he  is  in  the  same  predicament 
with  the  appellee,  and  none  other. 

AFLean,  J.,  dissented,  stating  tiiat  he  agreed  altogether  with 
Stort,  J. 

Baldwin,  J.,  dissented,  both  as  to  the  facts  and  the  law,  as  stated 
in  the  opinion  of  the  court  delivered  by  Barbour,  J. 
A  petition  for  a  rehearing  was  unanimously  denied. 


William  Boss  and  Henry  King,  Plainti£&  in  Error,  t;.  Jaiies  S. 

Duval  and  others,  Defendants  in  Error. 

13  P.  45. 

The  act  of  Vii^nia,  passed  in  1792,  to  regalate  proceedings  on  judgments,  is  sabstantiallj 
an  act  of  limitation,  and  is  one  of  the  laws  of  the  State,  to  be  applied  in  the  courts  of  the 
United  States,  according  to  the  34th  section  of  the  Judidarj  Act,  (I  Stats.  atLaige,  9S,) 
although  one  of  its  provisions  regulates  the  issue  of  executions. 

The  3d  section  of  the  Process  Act  of  May  19, 1828,  (4  Stats,  at  Large,  281,)  adopts  the  then 
existing  state  laws  concerning  executions,  and  operates  on  all  issued  subsequent  to  its 
passage,  without  regard  to  the  time  when  the  judgments  were  rendered. 

Thb  case  is  stated  in  the  opinion  of  the  court. 

Bobinsofij  for  the  plaintiff 

Nicholas^  contra. 

[  *  57  ]      *  AFLean,  J.,  delivered  the  opinion  of  the  oonrt. 

This  suit  is  brought  before  the  court,  -by  writ  of  error, 
firom  the  circuit  court  for  the  eastern  district  of  Virginia. 

On  the  7th  December,  1821,  James  S.  Duval,  Lewis  Duval,  and 
John  Beinhart,  obtained  a  judgment  in  the  circuit  court 
[  *  68  ]  against  *  William  Boss.  A  writ  of  fieri  facias  issued  on 
the  judgment  the  10th  January,  1822,  which  was  delivered 
to  the  attorney  for  the  plaintiffs,  and  never  returned.  No  other  execu- 
tion was  issued  until  the  11th  August,  1836.  A  caputs  ad  satisfacien' 
duim  was  then  sued  out  and  executed  on  the  body  of  Boss,  who  gave 
up  property  in  discharge  of  his  body,  and  entered  into  bond  with 
Henry  King,  as  surety  for  the  delivery  of  the  property  on  the  day 
•nd  at  the  place  of  sale. 
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This  bond  being  forfeited,  a  motion  was  made  upon  it,  mider  the 
practice  established  in  Virginia,  for  an  award  of  execution.  The 
motion  was  opposed,  and  the  lapse  of  time  between  the  rendition 
of  the  judgment  and  the  execution  of  August,  1836,  was  relied  on 
to  show  that  the  execution  had  been  illegally  issued,  and,  conse- 
quently, that  the  forthcoming  bond  was  unauthorized  and  void. 
But  the  court  entered  up  a  judgment  on  the  bond.  To  revise  this 
judgment  this  writ  of  error  is  prosecuted. 

In  the  investigation  of  the  questions  which  arise  in  this  case,  it 
becomes  necessary  to  refer  to  certain  acts  of  congress,  and  also  to  cer- 
tain statutes  of  Virginia. 

By  *'  An  act  to  regulate  processes  in  the  courts  of  the  United 
States,"  passed  in  1789,^  it  is  provided  that,  until  further  provision 
shall  be  made,  and  except  where,  by  this  act  or  other  statutes  of  the 
United  States,  is  otherwise  provided,  the  forms  of  writs  and  execu 
tions,  except  their  style  and  modes  of  process  in  the  circuit  and  dis- 
trict courts,  in  suits  at  common  law,  shall  be  the  same  in  each  State 
respectively  as  are  now  used  or  allowed  in  the  supreme  courts  of 
the  same." 

And  by  the  act  of  May,  1792,^  it  is  declared,  ^  that  the  forms  of 
writs,  executions,  and  other  processes,  except  their  style,  and  the  forms 
and  modes  of  proceeding  in  suits,  in  those  of  common  law,  shall  be 
the  same  as  are  now  used  in  the  said  courts  respectively,  in  pursu* 
ance  of  the  act  above  recited." 

These  acts  adopt  the  execution  laws  of  the  States,  as  they  stood 
in  1789.  An  act  was  passed  in  1793,^  and  also  one  in  1800,^  on  the 
same  subject ;  but  as  none  of  their  provisions  bear  upon  the  present 
case,  it  is  unnecessary  to  examine  them. 

In  1792,  the  State  of  Virginia  passed  a  statute  providing  that 
'*  judgments  in  any  court  of  record  within  the  commonwealth,  whese 
execution  hath  not  issued,  may  be  revived  by  scire  faciaSy  or  an  ac- 
tion of  debt  brought  thereon,  within  ten  years  next  after  the  date  of 
such  judgment,  and  not  after ;  or  where  execution  hath  issued,  and  no 
return  is  made  thereon,  the  party  in  whose  favor  the  same  was  issued 
shall  and  may  obtain  other  executions,  or  move  against  any  sheriff 
or  other  officer,  &c,  for  the  term  of  10  years  from  the  date  of  such 
judgment,  and  not  after." 

There  is  a  saving  in  this  statute  in  behalf  of  infants,  &c.,  and  per- 
sons beyojid  the  commonwealth,  giving  five  years,  after  the  removal 
of  the  disability,  to  proceed  on  the  judgment. 

In  the  argument  of  this  case  in  the  circuit  court,  as  appeazi 

1 1  Stats,  at  Laiige,  98.  » lb.  275.  3  ib.  333.  «  2  lb.  83. 
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[  *  59  ]  from  *  the  bill  of  exceptions,  it  was  stated  by  the  judges, 
and  admitted  by  the  counsel  on  both  sides,  that  so  fai 
Dack  as  the  recollection  of  the  said  judges  and  counsel  extends, 
it  has  been  the  usage  in  the  county  and  corporation  courts,  and  in 
the  superior  courts  of  law,  and  in  the  general  court  of  Virginia, 
where  execution  has  issued  upon  a  judgment,  and  no  return  made 
thereon,  to  allow  other  exequtions  to  be  issued.  But  this  recollection 
of  the  practice  of  the  judges  and  counsels  did  not  extend  further 
back  than  the  above-recited  statute  of  1792. 

The  circuit  court,  however,  held  that  under  the  statutes  and  prac- 
tice of  Virginia,  prior  to  the  act  of  1792,  where  an  execution  had 
been  issued  within  the  year  on  a  judgment,  though  not  returned,  the 
plaintiff  was  entitled  to  issue  other  executions  without  restriction  as 
to  time.  And  this  is  the  ground  taken  by  the  counsel  for  the  defend- 
ant in  error. 

A  reference  is  made  to  the  early  statutes  of  Virginia  which  regu- 
lated executions,  and  also  to  the  rule  of  the  common  law.  And  it  is 
contended  that  the  Virginia  act  of  1792,  having  passed  subsequent 
to  the  taking  effect  of  the  Process  Acts  above  cited,  cannot  affect 
the  proceedings  on  the  judgment  of  1821.  That  the  acts  of  1789 
and  of  1792,  which  adopted  the  execution  laws  of  the  respective 
States  as  they  stood  in  1789,  regulate  the  proceedings  on  the  above 
judgment,  unaffected  by  any  subsequent  legislation,  either  state  or 
federal.  And  the  decision  of  this  court  in  the  case  of  Wayman  v. 
Southard,  10  Wheat  1,  is  referred  to  as  fully  sustaining  this  posi- 
tion. 

The  great  question  in  that  case  was,  whether  ^'  the  laws  of  Ken- 
tucky respecting  executions,  passed  subsequent  to  the  Process  Act, 
were  applicable  to  executions  which  issued  on  judgments  rendered 
by  the  federal  courts." 

In  the  very  elaborate  opinion  which  was  delivered  by  the  late  chief 
justice,  a  construction  was  given  to  the  Process  Acts,  and  to  the  va- 
rious sections  of  the  act  to  establish  judicial  courts,  of  1789.  And 
in  order  fully  to  comprehend  the  effect  of  this  decision,  the  points  ad- 
judicated will  be  stated. 

The  court  decided  that  the  34th  section  of  the  Judicial  Act,  which 
provides  "  that  the  laws  of  the  several  States  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law,  in  courts  of  the  United  States, 
in  cases  where  they  apply,"  "  has  no  application  to  the  practice  of 
the  court,  or  to  the  conduct  of  its  officer,  in  the  service  of  an  execu- 
tion." 

They  held,  that  "  so  far  as  the  Process  Acts  adopt  the  state  laws, 
as  regulating  the  modes  of  proceeding  in  suits  at  common  law,  in- 
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clading  executions,"  &c.,  the  adoption  is  confined  to  those  laws  in 
force  in  September,  1789.  That  the  system,  as  it  then  stood,  was 
adopted ;  subject,  however,  to  such  alterations  and  additions  as  the 
said  courts  respectively  shall,  in  their  discretion,  deem  expedient ;  or 
to  such  regulations  as  the  supreme  court  of  the  United  States  shall 
think  proper,  from  time  to  time,  by  rule,  to  prescribe  to  any  circuit  or 
district  court  concerning  the  same. 

*  The  court  also  held,  "  that  the  14th  section  of  the  Judi-  [  *  60  ^ 
ciary  Act  gave  to  the  courts  of  the  United  States,  respec- 
tively, a  power  to  issue  executions  on  their  judgments."      Other 
sections  in  the  same  act  are  referred  to  and  construed,  but  they  have 
no  direct  relation  to  the  case  under  consideration. 

The  result  of  this  opinion  was,  that  the  execution  laws  of  Ken- 
tucky having  passed  subsequent  to  the  Process  Acts,  did  not  apply  to 
executions  issued  by  the  circuit  court  of  the  United  States,  and  that 
under  the  Judiciary  and  Process  Acts,  the  courts  had  power  to  adopt 
rules  to  regulate  proceedings  on  executions.  The  power  of  the  court 
to  adopt  such  rules  was  not  embraced  in  the  point  certified  for  the 
decision  of  the  court,  and  was  not  expressly  adjudged ;  but  it  is  the 
clear  result  of  the  argument  of  the  court 

Having  stated  the  points  decided  in  this  opinion,  it  is  only  neces- 
sary to  apply  such  of  them  as  are  applicable  to  the  case  under  con- 
sideration. 

There  is  no  evidence  in  the  record  that  the  circuit  court  of  Virginia 
ever  adopted  any  rule,  which,  by  a  fair  construction,  could  regulate 
executions.  In  this  view,  then,  the  case  must  stand  upon  the  execu- 
tion law  of  Virginia  in  1789,  adopted  by  the  Process  Acts.  And 
under  the  decision  in  the  above  case  of  Wayman  v.  Southard,  it  is 
dear  that  no  subsequent  changes  in  the  process  law  of  the  State  of 
Virginia,  can  be  obligatory  on  the  circuit  court 

And  here  the  question  arises,  whether  the  Virginia  act  of  1792, 
having  been  passed  subsequent  to  1789,  can  have  any  effect  in  the 
present  case. 

So  far  as  this  act  can  be  held  to  regulate  executions,  it  is  clearly 
inapplicable  under  the  Process  Acts  of  1789  and  1792,  to  the  circuit 
court  But  the  act  is  substantially  and  technically  a  limitation  on 
judgments.  It  is  not,  therefore,  an  act  to  regulate  process.  Execu- 
tions are  named  in  the  act,  and  are  authorized  to  be  issued  under 
certain  circumstances,  within  a  limited  time ;  but  this  is  only  another 
mode  of  limiting  the  judgment,  and  b  strictly  and  technically  aa 
much  a  limitation  on  the  judgment,  as  is  imposed  in  the  first  part  of 
the  same  section  in  reference  to  a  scire  facias  or  action  of  debt 
The  act  provides,  that  after  the  lapse  of  ten  years  from  the  rendition 
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of  a  judgment,  where  no  execation  has  been  issued,  neither  an  ac- 
tion of  debt,  nor  a  scire  facias  shall  be  brought  on  it.  And  that 
where  an  execution  has  been  issued  and  not  returned,  other  execu- 
tions and  proceedings  may  be  had  within  the  ten  years,  but  not  af- 
terwards. 

K  this,  then,  be  a  limitation  law,  it  is  a  rule  of  property ;  and  under 
the  34th  section  of  the  Judiciary  Act,  is  a  rule  of  decision  for  the 
courts  of  the  United  States. 

As  an  act  of  limitation,  it  is  impossible  to  distinguish  this  firom 
other  acts  which  limit  the  time  of  bringing  certain  actions,  either  by 
a  designation  of  the  ground  or  the  form  of  the  action. 

These  acts  are  of  daily  cognizance  in  the  courts  of  the  United 
States,  and  no  one  has  ever  doubted  that,  in  fixing  the 
[  *61  ]  rights  of  •parties,  they  must  be  regarded  as  well  in  the  fed- 
eral as  in  the  state  courts. 

The  original  judgment  in  the  case  under  consideration  was  entered 
in  1821;  and  although  an  execution  was  issued  within  the  year, 
which  was  never  returned,  yet  no  other  proceedings  were  had  on  the 
judgment  until  the  execution  of  1836.  Here  was  a  lapse  of  fifteen 
years ;  and  if  the  statute  apply,  the  plaintiiis  were  barred,  unless  they 
can  bring  themselves  within  the  exception.  And  why  does  not  this 
statute  apply  to  the  federal  courts.  It  limits  actions  and  executions 
on  judgments  rendered  in  the  state  courts,  and  the  same  rule  must 
be  applicable  to  judgments  obtained  in  the  courts  of  the  United 
States. 

In  this  view  of  the  case  it  is  not  necessary  to  look  into  the  Virginia 
execution  law  of  1789,  to  ascertain  whether,  if  an  execution  was 
issued  on  a  judgment  within  the  year,  and  not  returned,  the  plaintiff 
might  issue  other  executions  without  limitation.  It  is  enough  to 
know  that  the  act  of  1792  imposes  a  limitation  to  actions  and  execu- 
tions on  judgments,  which,  like  all  other  limitation  laws  of  the  States, 
must  be  enforced  by  the  federal  courts. 

After  the  lapse  of  ten  years,  under  this  statute,  a  judgment 
becomes  inoperative.  An  action  of  debt  will  not  lie  upon  it, 
nor  can  it  be  revived  by  a  scire  facias.  Much  less  can  an  execu- 
tion be  •  issued  on  it.  Its  vitality  is  gone  beyond  the  reach  of  legal 
renovation. 

In  giving  effect  to  this  statute,  no  principle  is  impugned  which  is 
laid  down  in  the  case  of  Wayman  v.  Southard,  10  W.  1.  The  state 
law  which  the  court  in  that  case  held  not  to  apply  in  the  federal 
courts,  was  a  law  that  regulated  proceedings  on  executions.  It  was 
a  process  act,  and  not  an  act  of  limitations. 

Do  the  plaintiiis  in  this  case  bring  themselves  within  the  saving  of 
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fhe  statute.    The  rule  is  well  settled  that,  to  avoid  the  statute,  a  party 
must  show  himself  to  be  within  its  exception. 

No  proof  is  offered  to  show  that  the  plaintif&  in  the  circuit  court 
were  without  the  commonwealth  of  Virginia.  The  statement  in  the 
declaration  is  relied  on  to  establish  this  fact.  This  statement  does 
not  aver  that  the  plaintifb  were  citizens  of  Pennsylvania,  but  repre* 
Bents  them  as  ^  merchants  and  partners,  trading  under  the  firm  and 
by  the  name  and  style  of  Duval  and  Co.,  of  Philadelphia,  in  Pennsyl- 
vania.^ 

This  was  insufficient  to  give  jurisdiction  to  the  court  in  the  original 
action,  if  the  exception  had  been  taken  by  plea,  or  by  writ  of  error 
within  the  limitation  of  such  writ. 

In  1821,  the  plaintiffs  represent  themselves  to  be  of  Philadelphia, 
in  Pennsylvania ;  but  does  it  follow  that  since  that  period  they  have 
not  been  within  the  commonwealth  of  Virginia?  Does  the  legal 
inference  arise  that  they  were  not  within  the  State  when  the  judg- 
ment was  entered  ?  We  think  not,  Indeed,  there  is  no  allegation 
of  citizenship  by  the  plaintiffii  in  the  declaration.  For  aught  that 
appears  on  the  face  of  the  record,  the  plaintiffs  might  have 
*  been  citizens  of  Virginia,  and  residents  at  the  time  of  the  [  *  62  ] 
rendition  of  the  judgment. 

The  act  of  limitations  of  1826  has  beenrefened  to  in  the  argument, 
and  it  is  proper  to  give  a  construction  to  it 

The  first  section  of  that  act  bars  all  actions  founded  upon  bonds 
executed  by  executors,  administrators,  guflurdians,  &c.,  and  other  per* 
sons  in  a  fiduciary  character,  which  shall  not  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued. 

The  third  section  repeals  the  saving  of  the  act  of  1792,  and  the 
fourth  section  provides  that  ^^  in  computing  the  time  within  which 
lights  of  entry  and  of  action  then  existing  shall  be  barred  by  the  pro- 
visions of  the  act  of  1826,  the  computation  shall  commence  from  the 
date  of  the  passage  of  that  act,  and  not  before." 

Now,  the  question  arises,  what  actions  are  barred  by  this  act  ? 
The  answer  is,  all  actions  founded  on  bonds,  given  in  a  fiduciary 
character,  as  described  in  the  first  section.  The  statute  does  not  em- 
brace any  action  founded  on  a  judgment,  or  on  any  other  ground, 
except  on  a  bond  of  the  character  above  stated. 

The  saving  clause  of  the  act  of  1792,  as  to  non-residents,  is  repealed, 
the  only  effect  of  which  is  to  bring  witiiin  the  limitation  of  the  statute 
of  1792  those  who  were  within  its  saving  clause,  and  against  whom 
the  statute  had  not  begun  to  run.  Against  such  persons  the  statute 
could  not  begin  to  operate  until  the  repeal  of  the  exception  by  the  act 
of  1826. 
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If  the  plaintifTs  in  the  circuit  court  had  brought  an  action  of  debt, 
or  issued  a  scire  facias  on  the  original  judgment,  or  issued  an  execu- 
tion, (an  execution  having  been  issued  within  the  year  of  the  rendi- 
tion of  the  judgment,  but  not  returned,)  within  ten  years  from  the 
passage  of  the  act  of  1826,  they  would  not  have  been  barred,  if  they 
could  have  shown  that  up  to  the  passage  of  that  act  they  were  within 
the  saving  of  the  act  of  1792.  But  failing  to  do  this,  as  they  have 
failed  in  the  present  case,  the  action  on  the  judgment  and  the  execu- 
tion would  have  been  barred  at  the  expiration  of  ten  years  from  its 
rendition,  under  the  act  of  1792.  In  the  repeal  of  the  saving  clause 
of  this  act,  by  the  act  of  1826,  executions  are  not  named  as  within 
the  saving,  but  only  "  the  right  or  title  to  any  action  or  entry  accrued ;  '* 
and  a  doubt  has  been  suggested  whether  a  person  within  the  saving 
clause  of  the  act  of  1792,  might  not  claim  the  right  still  to  issue  exe- 
cutions on  a  judgment. on  which  no  action  of  debt  or  scire  facias 
could  be  sustained.  We  think  that  it  was  the  intention  of  the  legis- 
lature to  repeal  the  saving  clause  of  the  act  of  1792,  as  to  non-resi- 
dents, in  all  its  parts,  although  the  language  of  the  repealing  clause 
does  not  include  the  term  execution.  It  cannot  be  supposed  that  the 
legislature  would  bar  an  action  on  a  judgment,  and  still  authoiize  an 
execution  to  be  issued  on  it. 

There  is  another  view  of  this  case,  which,  though  not  much  con- 
sidered in  the  argument,  is  deemed  important  by  the  court. 

And  this  arises  under  the  Process  Act  of  1828.  The  third 
[  •  63  ]  section  •  of  this  act  provides  "  that  writs  of  execution,  and 
other  final  process,  issued  on  judgments  and  decrees  rendered 
in  any  of  the  courts  of  the  United  States,  and  the  proceedings  there- 
upon shall  be  the  same,  except  their  style,  in  each  State  respectively, 
as  are  now  used  in  the  courts  of  such  State : "  "  Provided,  however, 
that  it  shall  be  in  the  power  of  the  courts,  if  they  see  fit  in  their  dis- 
cretion, by  rules  of  court,  so  far  to  alter  the  final  process  in  said  courts, 
as  to  conform  the  same  to  any  change  which  may  be  adopted  by  the 
legislature  of  the  respective  States  for  the  state  courts." 

This  act  adopts,  in  specific  terms,  the  execution  laws  of  the  State ; 
and  if  the  limitation  law  of  1792  could  be  considered,  so  far  as  its 
provisions  embrace  executions,  a  process  act,  this  act  of  1828  adopts 
it,  and  the  plaintiffs  in  the  original  judgment  were  bound  to  conform 
to  its  provisions. 

To  this  it  is  objected  that  the  courts  of  Virginia  have  uniformly 
construed  the  act  of  1792  as  not  affecting  judgments  entered  before 
its  passage ;  and  that  as  the  law  of  1828  adopts  this  statute  by  the 
same  rule  of  construction,  it  cannot  operate  on  judgments  rendered 
prior  to  that  time.     The  answer  to  this  argument  is,  in  the  first  placei 
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if  the  act  of  1792,  or  any  part  of  it,  is  to  be  considered  as  a  process 
act  merely,  and  not  an  act  of  limitations,  the  act  of  1828  makes  it 
the  law  of  congress  for  the  State  of  Virginia,  and  gives  immediate 
effect  to  it.  If  it  be  viewed  as  an  act  of  limitations  merely,  and  not 
for  the  regulation  of  process,  it  then  takes  effect,  as  before  remarked, 
as  a  rule  of  property,  and  is  a  rule  of  decision  in  the  courts  of  the 
United  States,  under  the  34th  section  of  the  Judiciary  Act  In  either 
case  effect  is  given  to  the  act  of  1792,  and  it  is  decisive  of  the  present 
controversy. 

But  if  it  be  considered,  as  contended,  an  act  of  limitations  adopted 
by  the  act  of  1828,  the  answer  is,  that  the  court  are  to  give  a  con- 
struction to  the  act  of  1828.  If  this  act  be  clear  in  its  provisions,  we 
are  bound  to  give  effect  to  it,  although  it  may,  to  some  extent,  vary 
the  construction  of  the  act  of  1792.  And  this  is  no  violation  of  the 
rule  that  this  court  will  regard  the  settled  construction  of  a  state 
statute  as  a  rule  of  decision.  For  in  this  case  the  construction  of  the 
state  law,  in  regard  to  the  effect  it  shall  have,  is  controlled  by  the 
paramount  law  of  congress. 

The  words  are,  '^  that  writs  of  execution  and  other  final  process, 
issued  on  judgments  and  decrees  rendered ; "  not  on  judgments  and 
decrees  hereafter  rendered.  The  law  provides  for  executions,  not 
judgments.  And  it  operates  on  all  executions  issued  subsequent  to 
its  passage,  without  reference  to  the  time  when  the  judgment  was 
rendered. 

The  judgment  in  the  circuit  court  was  entered  in  1821,  so  that 
seven  years  of  the  ten  years'  limitation  of  the  act  of  1792,  had  run 
when  it  was  adopted  by  the  act  of  1828.  Now,  the  question  is,  shall 
no  effect  be  given  to  this  act  of  congress  in  Virginia  on  judgments 
before  its  passage,  because  of  the  construction  by  the  Virginia  courts 
of  the  act  of  1792  ? 

*  It  must  be  recollected  that  this  act  of  1828  is  a  national   [  *  64  ] 
law,  and  was  intended  to  operate  in  the  national  courts  in 
every  State.     As  it  regards  some  of  the  States,  it  may,  at  first,  have 
operated  less  beneficially  in  them  than  in  others.     But  its  provisions 
took  immediate  effect  in  all  the  States. 

It  is  a  sound  principle  that  where  a  statute  of  limitations  prescribes 
the  time  within  which  suit  shall  be  brought  or  an  act  done,  and  a 
part  of  the  time  has  elapsed,  effect  may  be  given  to  the  act,  and  the 
time  yet  to  run,  being  a  reasonable  part  of  the  whole  time,  will  be 
considered  the  limitation  in  the  mind  of  the  legislature  in  such 
cases.. 

There  may  be  some  seemingly  contradictory  decisions  on  this  point 
in  some  of  the  States,  which  have  been  influenced  by  local  consider- 

4* 
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ationS}  and  the  peculiar  language  or  policy  of  certain  acts  of  limita- 
tions. But  the  rule  is  believed  to  be  founded  on  principle  and  au- 
thority. 

The  act  of  1828  was  passed  shortly  after  the  decision  of  the  cases 
of  Wayman  v.  Southard,  10  Wheat  1,  and  the  United  States  Bank 
V.  Halsted,  10  Wheat.  51,  and  was  intended  as  a  legislative  sanction 
to  the  opinions  of  the  court  in  those  cases. 

This  act  is  more  explicit  than  the  previous  acts  on  the  same  sub- 
ject, as  to  the  power  of  the  courts  of  the  United  States  to  adopt  rules 
to  regulate  final  process.  And  it  is  well  remarked  by  Mr.  Justice 
StcHry,  in  giving  the  opinion  of  the  court  in  the'  case  of  Beers  and 
others  t;.  Haughton,  9  Pet  363,  that,  under  this  law,  <'  the  circuit  court 
had  authority  to  make  such  a  rule,  as  a  regulation  of  the  proceedings 
upon  final  process,  so  as  to  conform  the  same  to  those  of  the  state 
laws  on  the  same  subject"  And  this  power  to  adopt  rules,  so  as  to 
conform  to  the  state  laws,  extends  to  the  future  legislation  of  the 
States,  and  as  well  to  the  modea  of  proceeding  on  executions  as  to 
the  forms  of  the  writs. 

From  the  above  considerations  the  court  are  of  opinion,  whether 
the  proceedings  in  the  circuit  court,  in  issuing  the  execution  and 
giving  a  judgment  on  the  forthcoming  bond,  be  considered  as  regu- 
lated by  the  Process  Acts  of  1789  and  1792,  or  by  the  Process  Act  of 
1828,  there  is  error  in  the  judgment,  and  that  it  must  be  reversed. 

7H.776;  2  B.  480,  699. 


Joseph  J.  Andrews,  Plaintiff  in  Error,  v.  Lewis  W.  Pond,  Thomas 
M.  Converse,  and  Francis  L.  Wadsworth,  Defendants  in  Error. 

18  P.  65. 

If  a  chaise  for  exchange  U  a  coyer  for  ttsnry,  the  contract  is  asarions. 

There  is  no  role  of  law  fixing  the  rate  which  may  be  chai^ged  for  exchange,  and  a  direction 

that  the  creditor  coold  only  chax^  what  it  would  cost  to  transport  specie,  is  erroncoos. 
The  market  price  of  good  bills  is  the  standard,  to  be  applied  by  the  jury. 
Though,  when  third  persons  buy  bills,  they  may  pay  less,  on  account  of  the  doubtful  credit 

of  the  drawee,  a  creditor,  who  takes  a  bill  from  his  debtor,  payable  in  another  place,  can* 

not  add  to  the  market  rate  of  good  bills  any  thing  but  lawful  interest,  as  a  compensation 

for  the  extension  of  the  credit. 
If  a  contract  is  not  made  with  reference  either  to  the  law  of  the  place  where  it  is  made,  or 

where  it  is  to  be  performed,  being  forbidden  by  both,  the  law  of  the  place  where  it  is  made 

governs,  as  to  its  invalidity. 
A  bill,  protested  for  non-acceptance,  is  taken,  subject  to  all  the  infirmities  belonging  to  it 

Webster  and  D,  F.  Webster^  for  the  plaintiE 

Offdenj  for  the  defendants. 

The  case  is  stated  in  the  opinion  of  the  court 
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•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  73  ] 

This  case  comes  before  the  court  upon  a  writ  of  error, 

directed  to  the  judges  of  the  circuit  court  for  the  ninth  circuit  and 

southern  district  of  Alabama. 

The  action  was  brought  by  the  plaintiff,  as  indorsee,  against  the 

defendants,  as  indorsers  of  a  bill  of  exchange,  in  the  following 

words :  — 

"  Exchange  for  $7,287.78.  New  York,  March  11, 1837. 

^  Sixty  days  after  date  of  this  first  of  exchange,  second  of  same 
tenor  and  date  unpaid,  pay  to  Messrs.  Pond,  Converse,  and  Wads- 
worth,  or  order,  seven  thousand  two  hundred  and  eighty-seven  ^ 
dollars,  negotiable  and  payable  at  the  Bank  of  Mobile,  value  receivedi 
which  place  to  the  account  of 

"Your  obedient  servant, 
"  To  Messrs.  Sayre,  Converse,  and  Co., )  .  «  D.  Cabpenteb.'' 


"1 


Mobile,  Alabama. 

The  case,  as  presented  by  the  record,  appears  to  be  this :  The  de- 
fendants were  merchants,  residing  in  Mobile,  in  the  State  of  Ala- 
bama. H.  M.  Andrews  and  Co.  were  merchants,  residing  in  New 
York ;  and,  before  the  above-mentioned  bill  was  drawn,  the  defend- 
ants had  become  liable  to  H.  M.  Andrews  and  Co.,  as  indorsers  upon 
a  former  bill  for  $6,000,  drawn  by  E.  Hendricks  on  Daniel  Carpenter, 
of  Montgomery,  Alabama.  The  last-mentioned  biU  was  dated  at 
New  York,  and  fell  due  on  the  21st  of  February,  1837,  and  was  pro- 
tested for  non-payment.  The  defendant,  Pond,  it  seems,  was  in 
New  York,  in  the  month  of  March,  1837,  shortly  after  this  protest, 
when  H.  M.  Andrews  and  Co.  threatened  to  sue  him  on  the  protested 
bill ;  and  the  defendant.  Pond,  rather  than  be  sued  in  New  York, 
agreed  to  pay  H.  M.  Andrews  and  Co.  ten  per  cent  damages  on  the 
protested  bill,  and  ten  per  cent,  interest  and  exchange  on  a  new  bill 
to  be  given,  besides  the  expenses  on  the  protested  bill. 

According  to  this  agreement  an  account,  which  is  given  in  the 
record,  was  stated  between  them  on  the  11th  of  March,  1837,  in 
which  the  defendants  were  charged  with  the  protested  biU,  and  ten 
per  cent,  damages  on  the  protest,  and  interest  and  expenses,  which 
amounted  altogether  to  the  sum  of  $6,625.25,  and  ten  per  cent,  upon 
this  sum  was  then  added,  as  the  difference  of  exchange  between 
Mobile  and  New  York,  which  made  the  sum  of  $7,287.78 ;  for  which 
the  defendant.  Pond,  delivered  to  H.  M.  Andrews  and  Co.  the  bill  of 
exchange,  upon  which  this  suit  is  brought,  indorsed  by  the  defendants 
in  blank.  The  bill  was  remitted  by  H.  M.  Andrews  and  Co.  to  8» 
Andrews,  at  Mobile,  for  collection.     The  drawees  refused  to  accept 
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it,  and  it  was  protested  for  non-acceptance ;  and,  after  this 
[  *  74  ]  refusal  *  and  protest,  it  was  transferred  by  S.  Andrews  to 
J.  J.  Andrews,  the  present  plaintiff.  It  is  stated  in  the  ex- 
ception that,  after  this  transfer,  it  was  a  cash  credit  in  the  account 
between  H.  M.  Andrews  and  Co.  and  S.  Andrews.  The  bill  was 
not  paid  at  maturity,  and  this  suit  is  brought  to  recover  the  amount 

There  is  no  question  between  the  parties  as  to  the  principal  or 
damages  of  ten  per  cent,  charged  for  the  protested  bill  of  $6,000 ; 
nor  as  to  the  interest  and  expenses  charged  in  the  account  herein- 
before mentioned.  The  defendants  admit  that  the  principal  amount 
of  the  protested  bill,  the  damages  on  the  protest  which  are  given  by 
the  act  of  assembly  of  New  York,  and  the  interest  and  expenses, 
were  properly  charged  in  the  account.  The  sum  of  $6,625.25  was, 
therefore,  due  from  them  to  H.  M.  Andrews  and  Co.,  on  the  day  of 
the  settlement,  payable  in  New  York.  The  dispute  arises  on  the 
item  of  (662.53,  charged  in  the  account  as  the  difference  of  exchange 
between  New  York  and  Mobile,  and  which  swelled  the  amount  for 
which  the  bill  was  given,  to  $7,287.78.  The  defendants  allege  that 
the  ten  per  cent,  charged  as  exchange,  was  far  above  the  market 
price  of  exchange  at  the  time  the  bill  was  given,  and  that  it  was  in- 
tended as  a  cover  for  usurious  interest  exacted  by  the  said  H.  M. 
Andrews  and  Co.,  as  the  price  of  their  forbearance  for  the  sixty  days 
given  to  the  defendants.  This  was  their  defence  in  the  circuit  court, 
where  a  verdict  was  found  for  the  defendants,  under  the  directions 
given  by  the  court 

Many  points  appear  to  have  been  raised  at  this  trial,  which  are 
stated  as  follows,  in  the  exception  taken  by  the  plaintiff. 

The  defendant  offered  evidence :  — 

1.  To  prove  that  the  said  bill  of  exchange  was  usurious,  according 
to  the  statute  and  laws  of  the  State  of  New  York.  The  plaintiff  ob- 
jected to  the  reading  of  the  statute  and  depositions  aforesaid,  because 
the  contract  was  not  made  with  a  view  of  the  statute  or  laws  of  New 
York.  But  the  bill  of  exchange  was  usury  or  not  by  the  laws  and 
statutes  of  Alabama;  and  that  the  contract  was  subject  only  to  the 
laws  of  the  State  of  Alabama,  as  to  its  obligatory  force  and  validity; 
and  he  further  objected  that,  if  this  contract  were  to  be  decided  by 
the  statute  of  New  York,  that  this  proof  could  not  be  given  under 
this  issue ;  but  the  court  overruled  all  these  objections,  and  permitted 
the  depositions  and  statute  to  be  read,  to  show  the  bill  of  exchange 
to  be  void  by  the  laws  of  New  York ;  to  all  which  plaintiff  excepts. 

2.  Plaintiff  then  offered  to  prove,  by  Joseph  Wood,  that  the  banks 
purchased  bills  at  a  far  less  rate  of  exchange  than  others ;  that  they 
never  bought  any  other  than  undoubted  paper;  that,  from  the  facilil^ 
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of  collecting,  remittdng,  &c.,  they  had  many  advantages  over  the  citi- 
zens at  large,  and  that  the  exchange  of  the  banks  was  therefore  much 
lower  than  the  community  at  large ;  that  there  was  no  fixed  rate  of 
exchange  between  Mobile  and  New  York ;  that  it  varied  from  one  to 
twenty  per  cent.,  according  to  the  solvency,  punctuality,  risk,  &c. ; 
that  exchange  was  ever  fluctuating,  and  was  high  or  low  as 
*  the  risk  was  great  or  small.  The  court  rejected  this  testi-  [  *  75  ] 
moDy  also ;  to  which  plaintiff  excepts. 

3.  Plaintiff  asked  the  court  to  instruct  the  jury  that,  if  they  were 
satisfied  that  the  excess  over  legal  interest  retained  in  this  bill  was 
taken  and  contracted  for  innocently  by  the  parties,  without  intending 
to  violate  the  laws  against  usury,  that  they  might  find  for  plaintiff; 
but  the  court  refused  this  also,  and  plaintiff  excepts. 

4.  Plaintiff  moved  the  court  to  charge  the  jury,  that  the  contract 
expressed  in  this  bill  of  exchange,  if  to  be  executed  in  Alabama,  was 
subject  alone  to  the  laws  of  Alabama  against  usury ;  and  that  the 
usury  laws  of  New  York  had  no  force,  or  any  thing  to  do  with  this 
investigation.     This  was  refused  by  the  court,  and  plaintiff  excepts. 

5.  Plaintiff  next  requested  the  court  to  charge  the  jury  that,  if  they 
relieved  S.  Andrews  received  the  bill  before  maturity,  for  a  valuable 
consideration,  without  any  notice  of  usury,  and  that  plaintiff  received 
it  from  S.  Andrews,  without  notice  of  usury,  and  before  maturity,  that 
the  plaintiff  might  recover;  notwithstanding  plaintiff  offered  no  proof 
of  the  consideration  he  gave  for  it.  To  this  refusal,  there  was  also 
an  exception. 

6.  Plaintiff  next  moved  the  court  to  charge  that  the  variance  be- 
tween the  bill  declared  on,  and  the  one  set  up  as  the  same  biU  by 
defendants'  deposition,  was  fatal  in  a  plea  of  usury ;  to  which  the 
court  refused,  and  plaintiff  excepts. 

7.  It  appeared  that,  before  the  bill  was  delivered  by  S.  Andrews  to 
the  plaintiff,  it  had  been,  while  in  the  hands  of  S.  Andrews,  protested 
for  non-acceptance,  which  appeared  on  the  face  of  the  bUL  There 
was  no  evidence  of  any  settled  account  between  H.  M.  Andrews  and 
Co.  and  S.  Andrews,  or  which  was  creditor  or  debtor  upon  the  state- 
ment of  accounts.  It  was  also  proved,  that  the  expense  of  trans- 
porting specie  from  New  York  to  Mobile,  including  insurance  and 
interest,  would  not  exceed  one  and  one  half  per  cent,  on  the  sum 
transported.  Upon  the  whole  case,  and  the  several  points  stated,  the 
court  charged  the  jury  that,  if  they  believed,  from  the  evidence,  that, 
by  the  usages  of  trade  between  New  York  and  Mobile,  there  was  an 
established  rate  of  exchange  between  those  places,  the  drawers  and 
drawees  of  the  bill  of  exchange  here  sued  on,  had  a  right  to  contract 
for  such  rates  of  exchange,  and  that,  even  for  a  higher  rate  to  a  small 
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amount,  if  under  the  circumstances  it  did  not  appear  to  have  been 
intended  to  evade  the  statute  against  usury,  might  be  allowed  by 
them. 

8.  But  if  they  beHeved  that  no  such  usage  existed,  the  parties  had 
no  right  to  contract  for  more  than  the  actual  expense  of  transporta- 
tion of  specie  from  one  place  to  the  other,  including  interest,  insur- 
ance, and  such  reasonable  variations  therefrom,  as  above  stated. 

9.  And,  further,  if  they  believed,  from  the  evidence,  that  the  drawers 
of  the  bill  of  exchange  contracted  with  the  drawee  in  the  State  of 
New  York,  at  the  time  the  bill  was  drawn,  for  a  greater  rate  of  in- 
terest than  seven  per  centum  per  annum,  for  the  forbearance 

[  •  76  ]  *of  the  payment  of  the  sum  of  money  specified  in  the  bill, 
although  it  may  have  been  taken  in  the  name  of  exchange, 
the  contract  is  usurious ;  and  unless  they  believe,  from  the  evidence, 
that  the  plaintiff  took  the  bill  in  the  regular  course  of  business,  and 
upon  a  fair  and  valuable  consideration,  bond  fide^  paid  by  him,  and 
without  notice  of  the  usury,  they  ought  to  find  for  the  defendants, 
otherwise  for  the  plaintiff 

From  the  manner  in  which  the  points  are  airanged  in  this  excep- 
tion, and  the  similarity  of  the  questions  presented  in  some  of  them, 
we  shall  be  better  understood  by  expressing  our  opinion  on  the  whole 
case,  as  it  appears  before  us,  without  regarding  the  order  in  which 
the  questions  are  stated  in  the  exception,  and  without  examining 
separately  each  one  of  the  instructions  asked  for  by  the  plaintifiT,  and 
refused  by  the  court. 

The  transaction,  upon  the  face  of  it,  does  not  profess  to  charge 
any  interest  for  forbeamnce.  It  is  a  bill  of  exchange  in  the  usual 
form ;  and,  in  the  account  stated  at  the  time,  and  which  formed  the 
basis  of  the  bill,  the  only  item  in  relation  to  interest  is  the  small  sum 
charged  for  the  eighteen  days  which 'intervened  between  the  time 
when  the  first  bill  became  due  and  the  present  one  was  given.  This 
interest  is  charged  at  seven  per  cent,  which  is  the  legal  rate  of  in- 
terest established  in  New  York.  The  transaction,  taken  altogether, 
was,  indeed,  a  ruinous  one  on  the  part  of  the  defendants.  A  debt  of 
$6,000,  payable  at  Mobile,  on  the  21st  of  February,  was  converted 
into  a  debt  of  $7,287.78,  payable  at  the  same  place  on  the  25th  of 
April  following ;  being  an  increase  of  $1,287.78,  in  the  short  space  of 
eighty-one  days.  Yet,  if  the  defendants  brought  it  upon  themselves, 
by  their  failure,  to  take  up  the  first  bill  at  maturity,  and  the  trans- 
action was  not  intended  to  cover  usurious  interest,  they  must  meet 
the  consequence  of  their  own  improvidence.  The  sum  of  $6,625J35 
was  undoubtedly  due  from  them  to  H.  M.  Andrews  and  Co.  on  the 
day  the  bill  in  question  was  drawn.     They  were  entitled  to  demand 
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that  sum  in  New  York,  or  a  bill  that  was  equivalent  to  it  at  the 
market  price  of  exchange ;  and  if  ten  per  cent  cUsconnt  was  the  usual 
price  at  which  others  purchased  bills  of  this  description  in  the  market 
of  New  York,  they  had  a  right  to  take  the  bill  at  that  rate,  in  satis- 
faction of  their  debt.  There  is  nothing,  therefore,  upon  the  face  of 
the  papers,  from  which  the  court  can  undertake  to  say  that  usurious 
interest  was  exacted. 

But,  although  the  transaction,  as  exhibited  in  the  account,  appears 
on  the  face  of  it  to  have  been  free  from  the  taint  of  usury,  yet,  if  the 
ten  per  cent  charged  as  exchange,  or  any  part  of  it,  was  intended  as 
a  cover  for  usurious  interest,  the  form  in  which  it  was  done,  and  the 
name  under  which  it  was  taken,  will  not  protect  the  bill  from  the  con- 
sequences of  usurious  agreements ;  and  if  the  fact  be  established,  it 
must  be  dealt  with  in  the  same  manner  as  if  the  usury  was  expressly 
contracted  for  in  the  bill  itselfl  •  But  whether  this  item  was  intended 
as  a  cover  for  usury  or  not,  is  a  question  exclusively  for  the 
jury.  It  is  a  question  of  intent  And,  in  order  *to  enable  [  *77  ] 
the  jury  to  decide  whether  usury  was  concealed  under  the 
name  of  exchange,  evidence  on  both  sides  ought  to  have  been  ad- 
mitted, which  tended  to  show  the  usual  rate  of  exchange  between 
New  York  and  Mobile,  when  this  bill  was  negotiated.  There  is  no 
rule  of  law  fixing  the  rate  which  may  be  lavirfully  charged  for  ex- 
diange.  It  does  not  altogether  depend  upon  the  cost  of  transporting 
specie  from  one  place  to  another,  although  the  price  of  exchange  is, 
no.  doubt,  influenced  by  it  But  it  is  also  materially  affected  by  the 
state  of  the  trade,  by  the  urgency  of  the  demand  for  remittances,  and 
by  the  quantity  brought  into  the  market  for  sale ;  and  sometimes 
material  changes  take  place  in  a  single  day,  although  no  alteration 
has  happened  in  the  expenses  of  transporting  specie.  The  court, 
therefore,  can  lay  down  no  rule  upon  the  subject  H.  M.  Andrews 
and  Co.,  when  about  to  take  this  bill  in  payment  of  an  existing  debt, 
had  a  right  to  include  in  it  a  fair  allowance  for  the  difference  in  ex- 
change. Whether  they  exacted  more  or  not,  for  the  forbearance  of 
their  debt,  is  a  question  for  the  jury  to  decide ;  and,  in  order  to  enable 
them  to  decide  it  correctly,  they  must  be  allowed  to  hear  the  evidence 
which  either  of  the  parties  may  offer,  as  to  the  rates  of  exchange  for 
such  a  bill  as  this,  which  was  payable  in  specie,  and  not  in  any 
depreciated  currency.  Taking  this  view  of  the  subject,  we  think  the 
court  below  erred  in  rejecting  the  testimony  of  Joseph  Wood,  who 
was  offered  by  the  plaintiff  to  prove  the  rate  of  exchange ;  and  also 
in  the  direction  given  to  the  jury,  that,  if  there  was  no  fixed  rate  of 
exchange,  the  creditor  had  a  right  to  take  no  more  than  the  actual 
expense  of  transporting  the  specie,  or  a  small  amount  more,  where 
the  addition  was  not  intended  to  cover  usury. 
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Another  question  presented  by  the  exception,  and  much  discussed 
here  is,  whether  the  validity  of  this  contract  depends  upon  the  laws 
of  New  York  or  those  of  Alabama.  So  far  as  the  mere  question 
of  usury  is  concerned,  this  question  is  not  very  important.  There 
is  no  stipulation  for  interest  apparent  upon  the  paper.  The  ten  per 
cent,  in  controversy  is  charged  as  the  difference  in  exchange  only,  and 
not  for  interest  and  exchange.  And  if  it  were  otherwise,  the  interest 
allowed  in  New  York  is  seven  per  cent.,  and  in  Alabama  eight;  and 
this  small  difference  of  one  per  cent,  per  annum,  upon  a  forbearance 
of  sixty  days,  could  not  materially  affect  the  rate  of  exchange,  and 
could  hardly  have  any  influence  on  the  inquiry  to  be  made  by  the 
jury.  But  there  are  other  considerations  which  make  it  necessary 
to  decide  this  question.  The  laws  of  New  York  make  void  the 
instrument  when  tainted  with  usury ;  and  if  this  bill  is  to  be  governed 
by  the  laws  of  New  York,  and  if  the  jury  should  find  that  it  was 
given  upon  an  usurious  consideration,  the  plaintiff  would  not  be 
entitled  to  recover ;  unless  he  was  a  bond  fide  holder,  without  notice, 
and  had  given  for  it  a  valuable  consideration ;  while,  by  the  laws  of 
Alabama,  he  would  be  entitled  to  recover  the  principal  amount  of  the 
debt,  without  any  interest 

The  general  principle  in  relation  to  contracts  made  in  one 
[  •TS  ]  place  •to  be  executed  in  another,  is  well  settled.  They 
are  to  be  governed  by  the  law  of  the  place  of  performance ; 
and  if  the  interest  allowed  by  the  laws  of  the  place  of  performance,  is 
higher  than  that  permitted  at  the  place  of  the  contract,  the  parties 
may  stipulate  for  the  higher  interest,  without  incurring  the  penalties 
of  usury.  And  in  the  case  before  us,  if  the  defendants  had  given  their 
note  to  H.  M.  Andrews  and  Co.,  for  the  debt  then  due  to  them, 
payable  at  Mobile,  in  sixty  days,  with  eight  per  cent,  interest,  such  a 
contract  would  undoubtedly  have  been  valid ;  and  would  have  been 
no  violation  of  the  laws  of  New  York,  although  the  lawful  interest 
in  that  State  is  only  seven  per  cent  And  if  in  the  account  adjusted 
at  the  time  this  bill  of  exchange  was  given,  it  had  appeared  that 
Alabama  interest  of  eight  per  cent  was  taken  for  the  forbearance  of 
sixty  days  given  by  the  contract ;  and  the  transaction  was  in  other 
respects  free  firom  usury ;  such  a  reservation  of  interest  would  have 
been  valid  and  obligatory  upon  the  defendants;  and 'would  have 
been  no  violation  of  the  laws  of  New  York. 

But  that  is  not  the  question  which  we  are  now  called  on  to  decide. 
The  defendants  allege  that  the  contract  was  not  made  with  refer- 
ence to  the  laws  of  either  State,  and  was*  not  intended  to  conform 
to  either.  That  a  rate  of  interest  forbidden  by  the  laws  of  New 
York,  where  the  contract  was  made,  was  reserved  on  the  debt  actu- 
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ally  due ;  and  that  it  was  concealed  under  the  name  of  exchange,  in 
order  to  evade  the  law.  Now  if  this  defence  is  true,  and  shall  be  so 
found  by  the  jury,  the  question  is  not  which  law  is  to  govern  in 
executing  the  contract ;  but  which  is  to  decide  the  fate  of  a  security 
taken  upon  an  usurious  agreement,  which  neither  will  execute? 
Unquestionably,  it  must  be  the  law  of  the  State  where  the  agree- 
ment was  made,  and  the  instrument  taken  to  secure  its  performance. 
A  contract  of  this  kind  cannot  stand  on  the  same  principles  with  a 
bond  fide  agreement  made  in  one  place  to  be  executed  in  another 
In  the  last-mentioned  cases  the  agreements  were  permitted  by  the  lex 
loci  contractus  ;  and  will  even  be  enforced  there,  if  the  party  is  found 
within  its  jurisdiction.  But  the  same  rale  cannot  be  applied  to  con- 
tracts forbidden  by  its  laws  and  designed  to  evade  them.  In  such 
cases,  the  legal  consequences  of  such  an  agreement  must  be  decided 
by  the  law  of  the  place  where  the  contract  was  made.  K  void  there, 
it  is  void  everywhere ;  and  the  cases  referred  to  in  Story's  Conflict 
of  Laws,  203,  fully  establish  this  doctrine. 

In  the  case  of  De  Wolfe  v.  Johnson,  10  Wheat.  383,  this  court 
held  that  the  lex  loci  contractus  must  govern  in  a  question  of  usury ; 
although  by  the  terms  of  the  agreement  the  debt  was  to  be  secured 
by  a  mortgage  on  reed  property  in  another  State.  And  the  case  of 
Dewar  v.  Span,  3  T.  R.  425,  shows  with  what  strictness  the  English 
courts  apply  their  own  laws  against  usury  to  contracts  made  in 
England.  In  the  case  under  consideration,  the  previous  debt  for 
which  the  bill  was  negotiated  was  due  in  New  York ;  a  part  of  it, 
that  is  to  say,  the  damages  on  the  protest  of  the  first  bill, 
•  were  given  by  a  law  of  that  State ;  and  the  debt  was  then  [  *  79  ] 
bearing  the  New  York  interest  of  seven  per  cent.,  as  appears 
by  tiie  account  before  referred  to.  And  if  in  consideration  of  further 
indulgence  in  the  time  of  payment,  the  parties  stipulated  for  a  higher 
interest,  and  agreed  to  conceal  it  under  the  name  of  exchange,  the 
validity  of  the  instrument,  which  was  executed  to  carry  this  agree- 
ment into  effect,  must  be  determined  by  the  laws  of  New  York,  and 
not  by  the  laws  of  Alabama. 

In  this  aspect  of  the  case,  another  question  arose  in  the  trial  in  the 
circuit  court  By  the  laws  of  New  York,  as  they  then  stood,  usury 
was  no  defence  against  the  holder  of  a  note  or  bill  who  had  received 
it  in  good  faith,  and  to  whom  it  was  transferred  for  a  valuable  con- 
sideration, and  without  notice  of  the  usury.  The  present  plaintiff 
claims  the  benefit  of  this  provision.  But  upon  the  evidence  in  the 
case,  it  is  very  clear  that  he  does  not  bring  himself  within  it.  The 
bill  of  exchange  was  protested  for  non-acceptance,  while  it  was  in 
the  hands  of  S.  Andrews,  the  agent  of  H.  M.  Andrews  and  CJo,,  to 
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whom  it  had  been  sent  for  collection  ;  and  this  fact  appeared  on  the 
face  of  the  bill  at  the  time  it  was  trani^ferred  to  the  plaintiff.  Now  a 
person  who  takes  a  bill,  which  upon  the  face  of  it  was  dishonored, 
cannot  be  allowed  to  claim  the  privileges  which  belong  to  a  bond  fide 
holder  without  notice.  If  he  chooses  to  receive  it  under  such  cir- 
cumstances, he  takes  it  with  aU  the  infirmities  belonging  to  it ;  and 
is  in  no  better  condition  than  the  person  from  whom  he  received  it 
There  can  be  no  distinction  in  principle  between  a  bill  transferred 
after  it  is  dishonored  for  non-acceptance,  and  one  transferred  after  it 
is  dishonored  for  non-payment ;  and  this  is  the  rule  in  the  English 
courts,  as  appears  by  the  case  of  Crossley  v.  Ham,  13  East,  498. 
Now  it  is  evident,  that  no  consideration  p^^ssed  between  Carpenter, 
the  drawer  of  the  bill,  and  the  defendants,  who  are  the  payers  and 
indorsers.  The  bill  was  made  and  indorsed  by  the  defendants,  for 
the  purpose  of  being  delivered  to  H.  M.  Andrews  and  Co.,  in  execu- 
tion of  the  agreement  for  further  indulgence.  And  if  that  agreement 
was  usurious,  then  the  bill  in  question  was  tainted  in  its  inception ; 
and  that  taint  must  continue  upon  it  in  the  hands  of  the  present 
plaintiff. 

There  is  one  other  direction  given  by  the  circuit  court,  which 
remains  to  be  considered.  It  is  the  third,  as  stated  in  the  exception. 
The  vagueness  and  generality  of  the  terms  in  which  this  instruction 
was  asked  for  by  the  counsel  for  the  plaintiff,  justified  the  court  in 
refusing  it.  It  will  be  seen  from  what  we  have  already  said,  that  if 
the  rate  of  exchange  taken  upon  this  bill  was  a  fair  one,  and  was  not 
intended  to  cover  usurious  interest,  the  plaintiff  is  entitled  to  recover, 
and  if  the  payer  means  nothing  more  than  this,  there  could  be  no 
objection  to  it.  But  if  it  was  intended  to  maintain  that  although  a 
higher  rate  of  exchange  was  allowed  than  the  fair  market  price,  and 
that  this  was  done  in  consideration  of  the  forbearance  of  payment, 
under  the  belief  that  the  law  would  not  in  that  shape  regard  it  as 

usury,  the  mistake  of  the  parties  in  this  respect,  wiU  not 
[  *  80  ]  *  alter  the  chareu^ter  of  the  transaction.     The  instruction  as 

asked  for  was  firamed  in  such  general  terms,  that  it  might 
have  misled  the  jury ;  and  the  court,  therefore,  were  not  bound  to 
give  it. 

In  fine,  if  the  parties  intended  to  allow  no  more  than  a  fair  rate 
of  exchange,  testing  it  by  the  market  price  of  good  bills  of  this 
description,  it  was  not  usury ;  and  the  plaintiff  is  entitled  to  recover. 
If,  on  the  contrary,  more  was  intended  to  be  taken,  it  was  usury ;  and 
the  plaintiff  is  not  entitled  to  recover.  It  is  true,  that  after  this  bill 
had  been  negotiated  between  H.  M.  Andrews  and  Co.,  and  t^e 
defendants,  other  persons  might  hav6  lawfully  purchased  it  at  a  mucb 
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greater  discoant  than  the  market  rate  of  exchange ;  and  might  have 
considered  and  estimated,  in  the  price  they  gave  for  it,  the  known 
embarrassments,  the  want  of  punctuality,  and  the  loss  of  credit  of 
the  defendants,  whose  former  bill  had  already  been  protested.  But 
as  between  the  debtor  and  his  creditor,  no  difference  in  the  rate  of 
exchange  can  be  made  on  that  account.  K  in  consideration  of  further 
forbearance,  the  creditor  receives  a  new  security  from  his  debtor  for 
an  existing  debt,  he  cannot  enlarge  the  amount  due  by  exacting  any 
thing  either  by  way  of  interest  or  exchange,  on  account  of  the  addi- 
tional risk  he  may  suppose  he  runs  by  this  extension  of  credit ;  nor 
on  account  of  any  doubts  he  may  entertain  as  to  the  punctuality  of 
payment,  or  the  ultimate  safety  of  his  debt 

It  is  hardly  necessary  to  add,  that  the  right  of  the  defendant  to 
offer  in  evidence,  under  the  plea  of  non-assumpsit^  that  the  instrument 
was  given  upon  an  usurious  contract,  has  been  too  well  settled  to  be 
now  disputed,  and  we  see  nothing  in  the  record,  upon  which  a  ques- 
tion for  the  court  could  be  raised,  upon  the  supposed  variance 
between  the  bill  mentioned  in  the  testimony  produced  by  the  defend- 
ants, and  the  bill  declared  on  by  the  plaintiff 

Upon  the  whole,  we  dissent  from  the  circuit  court  in  the  second 
and  eighth  points  in  the  exception,  as  we  have  already  mentioned ; 
and  we  concur  with  them  in  the  residue. 

The  judgment  of  the  circuit  court  must,  therefore,  be  reversed  with 
costs. 

UP.  818;  5H.296;  18  H.  160;  20  H.  848;  22H.96;  lWal.298. 


The  United  States,  Appellant,  v.  Moses  E.  Levy,  Appellee. 

13  P.  81. 

The  court  is  not  satisfied  that  a  usage  existed  in  East  Florida,  while  under  the  government 
of  Spain,  to  survey  land  clear  of  water  and  marsh  embraced  in  the  calls  for  a  survey. 

If  such  a  custom  eidsted,  it  could  not  be  applied  to  a  case  where  an  actual  survey,  carried 
into  a  grant,  included  water  and  marsh. 

The  courts  of  the  United  States  cannot  give  effect  to  such  a  custom;  so  to  do  would  be 
equivalent  to  a  new  concession. 

The  case  is  stated  in  the  opinion  of  the  court 
Orwndy^  (attorney-general,)  for  the  United  States. 
No  counsel  contrd, 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  82  ] 

This  is  fiui  appeal  from  the  superior  court  of  East  Florida. 

The  appellee,  after  alleging  that  he  claims  title  to  a  certain  tract  of 
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parcel  of  land,  containing  14,500  acres,  situated  in  East  Florida,  being 
a  part  of  a  large  body  consisting  of  30,000  acres,  originally  granted  in 
full  and  absolute  property,  on  the  24th  day  of  March,  1817,  to  Fer- 
nando de  la  Maza  Arredondo ;  that  he  had  purchased  the  same  after 
the  said  14,500  acres  were  located  and  surveyed ;  he  further  alleges 
that  a  considerable  portion  of  the  land  bought  by  him,  is  covered  by 
water,  and  consists  of  marshes,  and  "  that  by  the  custom,  practice, 
and  usage  of  the  Spanish  government,  in  East  Florida,  where  it  hap- 
pened that,  at  the  place  designated  for  the  location  of  the  land 
granted,  there  was  found  to  be  a  part  of  that  which  would  neces- 
sarily fall  within  the  survey  according  to  the  calls  of  the  grant,  cov- 
ered with  water,  or  consisting  of  marshes,  though  included  within 
the  boundaries  of  the  survey,  it  was  excluded  from  the  quantity  sur- 
veyed for  the  party,  and  the  whole  of  land  clear  of  such  water  and 
marsh,  called  for  by  the  grant,  was  surveyed  and  secured  to  the  party 
entitled  to  the  benefit  thereof."  He  then  prays  that  such  directions 
for  the  survey  of  the  said  14,500  acres  of  land,  may  be  given  by  the 
court,  as  he  is  entitled  to,  by  the  aforesaid  concession,  and  the  said 
usage,  practice,  and  custom  of  the  Spanish  government  in  East 
Florida.  And  he  concludes  his  petition  with  a  prayer  that  the  validity 
of  his  title  to  the  aforesaid  tract  of  land,  may  be  inquired  into  and 

decided  by  the  court. 
[  *  83  ]      *  The  court  decides  his  claim  to  be  good  to  the  14,500 

acres,  according  to  its  survey,  designating  particularly  the 
identity  of  the  land  by  reference  to  the  survey  of  Don  Andrew  Bur- 
geon, who  was  the  surveyor  appointed  to  survey  the  concession  to 
Arredondo ;  and  it  decrees  that  the  prayer  of  appellee,  to  have  the 
said  14,500  acres  of  land  surveyed  to  him,  excluding  kind  covered 
with  water  and  marshes,  be  rejected. 

This  court  affirms  the  decree  of  the  court  below.  It  thinks  that 
the  claimant  failed  to  establish,  by  any  evidence  in  the  cause,  the 
existence  of  any  such  custom  or  practice  in  the  government  of  East 
Florida,  in  regard  to  land  covered  by  water,  and  consisting  of 
marshes ;  and  if  such  a  custom  or  practice  can  be  proved  to  exist, 
it.  cannot  be  applied  to  any  concession  carried  into  an  actual  grant 
according  to  a  survey  made  and  returned  by  the  officer,  or  person 
appointed  to  make  such  survey.  Such  are  the  facts  in  this  case. 
The  survey  was  made  by  Burgeon,  the  governor  having  appointed 
and  qualified  him  for  the  purpose,  and  the  grant  is  made  by  a  recital 
of  Burgeon's  survey.  It  is  this  survey  also,  which  the  court  below 
decrees  in  favor  of  the  claimant,  and  which  it  is  to  be  particularly 
understood  this  court  affirms.  But  this  court  thinks  it  necessary  to 
say  further,  in  affirming  the  decree  of  the  court  below,  rejecting  the 
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slaim  of  the  petitioner  to  have  14,500  acres  of  land  surveyed  to  him, 
excluding  land  covered  with  water  and  marshes ;  that,  even  though 
the  survey  had  not  been  made,  it  would  not  be  competent  to  the 
court  below,  or  to  this  court,  to  designate  a  new  location,  varying 
from  the  original  concession,  as  any  such  alteration  on  a  concession 
would  be  equivalent  to  a  new  grant.  See  the  case  of  the  United 
States  V.  Huertas,  9  Pet  171. 

The  acts  of  congress  by  which  these  cases  are  subjected  to  judicial 
investigation  and  judgment,  give  no  such  power  to  the  courts. 

10  H.  541. 


Thb  United  States,  Appellant,  v.  William  Drummond,  Appellee. 

18  P.  84. 

The  court  held  this  case' to  be  identical  with  the  U.  S.  v.  Kmgsley, 
12  Pet  476,  and  reversed  the  decree  of  the  superior  court  of  East 
Florida. 


The  United  States,  Appellants,  v.  Andrew  Burgbvin,  Appellee. 

18  P.  85. 

The  court  held  this  case  to  be  identical  with  the  U.  8.  v.  Kingsley, 
12  Pet  476,  and  reversed  the  decree  of  the  superior  court  of  East 
Florida. 

13  P.  84. 


The  United  States,  Appellants,  v.  The  Heirs  of  Fernando  de 

LA  Maza  Arredondo,  Appellees. 

IS  p.  88. 

A  grant  of  land  by  the  Spanish  governor  of  East  Florida,  held  to  be  within  former  decia- 
ions,  and  confirmed. 

Appeal  from  the  superior  court  of  the  territory  of  East  Florida. 

Watne,  J.,  delivered  the  opinion  of  the  court 

This  case  is  one  of  a  concession  and  grant  of  land  in  East  Florida, 
made  by  the  Spanish  authorities  in  that  province,  before  the  24th 
January,  1818 ;  surveyed  and  granted  in  absolute  property  in  consid- 
eration of  the  meritorious  services  of  Fernando  de  la  Maza  Arredon- 
do. The  survey  corresponds  with  the  concession.  The  decree  of 
the  court  below  in  favor  of  the  claimants,  is  in  every  regard  within 
the  decisions  of  this  court,  and  the  decree  is  therefore  affirmed. 

15  P.  173,  215;  10  H.  541. 
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William  A.  Bradley,  Plaintiff  in  Error,  v.  The  Washington, 
Alexandria,  and  Georgetown  Steam  Packet  Company,  De- 
fendants in  Error. 

13  P.  89. 

A  written  agreement  "  to  hire  the  steamboat  Franklin,  until  The  Sydney  is  placed  on  the 
roate,"  &c.y  may  be  explained  by  oi'al  evidence  of  the  circumstances  under  which  the  con- 
tract was  made,  with  a  view  to  show  that  the  hirer  was  not  bound,  at  all  event!,  to  retain 
the  boat  in  his  employment,  until  The  Sydney  should  he  placed  on  the  route. 

A  contract  in  writing  may  be  applied  to  its  proper  subject-matter,  by  oral  evidence. 

The  case  is  stated  in  the  opinion  of  the  court. 

Bradley  and  Jonesy  for  the  plaintiff 

Cbx,  contra. 

(  •  94  ]       •  Barbour,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  us  by  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  the  District  of  Columbia,  for  the 
county  of  Washington. 

It  was  an  action  of  assumpsit^  brought  by  the  defendants  in  error, 
against  the  plaintiff  in  error,  to  recover  a  sum  claimed  for  the  hire 
of  the  steamboat  Franklin. 

The  claim  was  founded  upon  a  written  contract,  concluded  between 
the  parties,  by  the  following  correspondence :  On  the  19th  of  No- 
vember, 1831,  the  plaintiff  in  error  wrote  to  the  defendants  in  error, 
a  note,  of  which  the  following  is  a  copy:  "  I  agree  to  hire  the  steam- 
boat Franklin  until  The  Sydney  is  placed  on  the  route,  to  commence 
to-morrow,  20th  iiistant,  at  ($35)  thirty-five  dollars  per  day,  clear  of 
aU  expenses  other  than  the  wages  of  Captain  Nevitt.  W.  A.  Brad- 
ley." 

To  this  note,  W.  Gunton,  as  president  of  the  company,  replied  on 
the  same  day,  in  the  following  words  :  "  On  the  part  of  the  Wash- 
ington, Alexandria,  and  Georgetown  Steam  Packet  Company,  I 
agree  to  the  terms  offered  by  William  A.  Bradley,  Esq.,  for 
[  •  95  ]  the  *  use  of  the  steamboat  Franklin,  until  The  Sydney  is 
placed  on  the  route  to  Potomac  Creek,  which  is  $35  per 
day,  clear  of  all  expenses,  other  than  the  wages  of  Captain  Nevitt, 
which  are  to  be  paid  by  our  company." 

Upon  the  trial  of  the  cause,  on  issue  joined,  upon  the  plea  of  non- 
assumpsit^  a  bill  of  exceptions  was  taken  by  the  defendant;  from 
which  it  appears  that  the  plaintiffs  in  the  court  below,  having  given 
in  evidence  the  correspondence  already  stated,  further  gave  in  evi- 
dence a  note,  signed  by  William  A.  Bradley,  dated  December  5, 1831| 
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addressed  to  Hshey  Thompson,  requesting  him  to  advise  the  presi- 
dent and  directors  of  the  Steam  Packet  Company  that,  the  navigation 
of  the  Potomac  being  closed  by  ice,  they  had  that  day  commenced 
carrying  the  mail  by  land,  under  their  winter  arrangement,  and  had, 
therefore,  no  ftirther  occasion  for  the  steamboat  Franklin,  which  was 
then  in  Alexandria,  in  charge  of  Captain  Nevitt ;  and  offering  to  pay 
the  balance  due  for  the  use  of  The  Franklin,  on  the  presentation  of  a 
bill  and  receipt  therefor ;  and  also  a  letter  from  W.  Gunton,  addressed 
to  William  A.  Bradley,  dated  the  6th  December,  1831,  in  which,  after 
stating  that  the  letter  of  the  5th,  from  Bradley  to  Thompson,  had 
been  submitted  to  the  board  of  directors  of  the  company,  he  informed 
him  that  the  board  could  not  admit  his  right  to  terminate  his  agree- 
ment, on  the  grounds  which  he  had  stated  in  his  note  to  Thompson ; 
and  that  they  regarded  it  as  being  still  in  full  force,  and  the  boat  as 
being  in  his  charge.  The  plaintiff  also  proved  that  the  steamboat 
Sydney  was  not  placed  on  the  route  until  the  7th  of  February,  1832 ; 
that  The  Sydney  belonged  to  the  defendant,  and  that  she  was  not 
finished  so  as  to  be  able  to  start  from  Baltimore  until  the  2dth  of 
January.  And  thereupon  the  plaintiffs  claimed  the  hire  of  the  steam- 
boat Franklin  from  the  20th  of  November,  1831,  to  the  6th  of  Feb- 
ruary, 1832,  seventy-nine  days,  at  thirty-five  dollars  per  day ;  allowing 
credit  for  (350,  paid  by  the  defendant,  and  leaving  a  balance  of 
$2,415. 

It  appears  from  the  bill  of  exceptions  that  after  the  plaintiff  had 
closed  his  evidence,  the  defendant,  amongst  other  things,  offered  to 
prove,  that  he  for  several  years  had  been,  and  then  was,  contractor  for 
the  transportation  of  the  mail  firom  Washington  to  Fredericksburg ; 
that  the  customary  route  of  said  mail  was  by  steamboat  firom  Wash- 
ington to  the  Potomac  Creek,  thence  by  land  to  Fredericksburg,  and 
that  passengers  were  also  transported  on  that  route ;  that  he  kept  an 
establishment  of  horses  and  stages,  for  the  transportation  of  the  said 
mail  all  the  way  by  land  firom  Washington  to  Fredericksburg,  at  sea- 
sons when  the  navigation  of  steamboats  was  stopped  by  ice ;  and 
had  been  obliged  for  a  considerable  portion  of  every  winter,  during 
the  time  he  had  been  so  employed  in  the  transportation  of  the  mail, 
to  use  his  said  stages  and  horses,  for  the  transportation  of  the  mail, 
all  the  way  by  land  to  Fredericksburg,  in  the  mean  time  laying  up 
his  steamboat ;  that  just  before  the  date  of  the  contract,  the 
defendant's  own  steamboat,  usually  *  employed  on  said  [  *  96  ] 
route,  had  been  disabled,  and  the  defendant  was  at  the  time 
about  completing  a  new  boat,  called  The  Sydney,  which  had  been 
built  at  Washington,  and  sent  round  to  Baltimore  for  the  purpose  of 
being  fitted  with  her  engine  and  other  equipments ;  that,  in  Januarji 
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1832,  The  Sydney,  being  completely  equipped^  left  Baltimore  for 
Washington,  as  soon  as  the  state  of  the  ice  made  it  practicable  to 
attempt  the  voyage,  was  stopped  by  ice,  and  obliged  to  put  in  at 
Annapolis,  whence  she  proceeded  to  Washington,  as  soon  as  the  ice 
left  it  practicable ;  arrived  at  Washington  on  the  6th  of  February, 
1832,  and  was  on  the  next  day  placed  by  defendant  on  the  route ; 
that  the  5th  of  December,  1831,  Captain  Nevitt,  the  commander  of 
The  Franklin,  refused  to  go  on  the  said  route  of  the  defendant,  in  con- 
sequence of  the  ice  then  forming  in  the  river,  unless  he  was  directed  to 
do  so  by  the  plaintiffs ;  that  upon  application  to  the  president  of  the 
company,  he  directed  the  captain  to  proceed  as  required,  and  obey  the 
orders  of  the  defendant ;  that  the  captain  did  then  proceed  on  the 
route,  and  returned  as  far  as  Alexandria,  where  he  stopped,  and  sent 
up  the  mail  by  land,  and  although  required  by  defendant's  agent,  re- 
fused to  come  up  to  Washington  with  the  said  boat,  in  consequence 
of  the  ice  which  had  formed  in  the  river  ;  and  that  the  said  boat  lay 
at  Alexandria,  frozen  up  in  the  harbor,  from  that  time  to  .the  5th  of 
February,  1832 ;  that  it  was  matter  of  notoriety,  and  known  to  and 
understood  by  the  plaintif&,  at  the  time  the  contract  in  question  was 
made,  that  as  soon  as  the  navigation  should  be  closed  by  the  ice,  the 
United  States  mail  from  Washington  to  Fredericksburg  would  have 
to  be  transported  all  the  way  by  land  carriage,  instead  of  being  trans- 
ported by  steamboat  to  Potomac  Creek,  and  thence  by  land  to  Fred- 
ericksburg ;  and  that  the  steamboat  Franklin  would  not  be  required 
by  defendant,  and  could  not  be  used  under  said  contract,  when  the 
navigation  should  be  closed. 

The  court  refused  to  permit  the  evidence  thus  offered  by  the  de- 
fendant to  go  to  the  jury.  And  then,  on  the  motion  of  the  plaintiffs, 
instructed  the  jury,  that  if  they  believed  from  the  evidence  that  the 
defendant  wrote  to  the  plaintiffs  the  paper  of  the  19th  of  November, 
1831,  and  that  the  plaintiff  accepted  the  offer,  by  the  same  date,  and 
that  plaintiffs  and  defendant  respectively  wrote  to  each  other  the  pa- 
pers bearing  date  the  5th  and  6th  of  December,  1831,  and  that  the 
steamboat  Sydney  did  in  fact  first  arrive  in  the  River  Potomac  on 
the  6th  of  February,  1832,  and  was  placed  on  the  route  to  Potomac 
Craek  on  the  7th  of  February,  1832,  that  then  the  plaintijB&  were  en- 
titled to  recover,  under  the  contract  so  proved,  at  the  rate  of  thirty-five 
dollars  per  diem,  from  the  20th  of  November,  1831,  to  the  6th  of 
February,  1832,  both  inclusive. 

The  questions  then  arising  upon  this  record,  are :  first,  whether  the 
court  erred  in  refusing  to  pennit  the  evidence  offered  by  the  defend- 
ant to  go  to  the  jury  ?  And,  secondly,  whether  they  erred  in  giving 
the  instruction  to  the  jury  which  they  did  give,  at  the  instance  of  the 
plaintiffs? 


JANUARY  TERM,  1889.  57 

Bndley  v.  The  Washington,  Alexandria,  and  Georgetown  Steam  Packet  Co.    18  P. 

*  As  to  the  first  question.  It  is  a  principle  recognized  and  [  *  97  ] 
acted  upon  by  all  courts  of  justice,  as  a  cardinal  rule  in  the 
construction  of  all  contracts,  that  the  intention  of  the  parties  is  to  be 
inquired  into,  and  if  not  forbidden  by  law,  is  to  be  effectuated.  But 
the  law  has  laid  down  certain  rules,  declaring  by  what  kind  of  proof 
in  any  given  case  this  intention  is  to  be  ascertained. 

Amongst  these  rules,  a  leading  one  in  relation  to  written  contracts, 
to  which  class  the  one  in  question  belongs,  is  this :  That  extrinsic 
evidence  is  not  admissible  to  explain  a  patent  ambiguity ;  that  is,  one 
apparent  on  the  face  of  the  instrument ;  but  that  it  is  admissible  to 
explain  a  latent  ambiguity ;  that  is,  one  not  apparent  on  the  face  of 
the  instrument,  but  one  arising  from  extrinsic  evidence ;  for  this  is 
but  to  remove  the  ambiguity  by  the  same  kind  of  evidence  as  that  by 
which  it  is  created.  The  rule  thus  stated  seems  to  be  in  itself  quite 
plain  and  intelligible,  and  yet  much  difficulty  has  arisen  in  its  appli- 
cation. The  illustration  most  usually  given  of  the  operation  of  this 
rule,  in  the  admission  of  extrinsic  evidence,  is  that  of  a  description  of 
a  devisee,  or  of  an  estate,  in  a  will,  where  it  turns  out  that  there  are 
two  persons,  or  two  estates,  of  the  same  name  and  description. 
These,  however,  are  put,  not  as  measuring  the  extent  of  the  rule,  but 
as  exemplifying  its  application ;  and  all  other  cases  vdthin  the  scope 
of  the  principle  are,  in  like  manner,  open  to  explanation,  by  the  same 
kind  of  evidence. 

Accordingly  it  is  laid  down,  in  a  very  accurate  writer  on  the  sub- 
ject of  evidence,  3  Starkie,  1021,  that  extrinsic  parol  evidence  is  ad- 
missible to  give  effect  to  a  written  instrument,  by  applying  it  to  its 
proper  subject-matter. 

Let  us  examine  some  of  the  many  cases  which  have  been  decided 
upon  the  subject  of  the  admissibility  of  this  evidence,  in  relation  to 
written  instruments. 

In  the  first  place,  wherever  there  is  a  doubt  as  to  the  extent  of  the 
subject  devised  by  will,  or  demised,  or  sold,  it  is  matter  of  extrinsic 
evidence  to  show  what  is  included  under  the  description,  as  parcel 
of  it.  Accordingly,  in  1  Term  Rep.  701,  Buller,  Judge,  said,  whether 
parcel  or  not,  of  the  thing  demised,  is  always  matter  of  evidence.  So 
where  a  grantor  in  a  deed  described  the  premises  as  the  farm  on  which 
he  then  dwelt,  this  was  held  to  be  a  latent  ambiguity,  which  might 
be  explained  by  evidence  alitmde  ;  and  evidence  was  admitted,  that 
a  particular  piece  of  land,  claimed  under  the  deed,  was  at  the  time  of 
the  grant  in  a  state  of  nature,  uninclosed,  and  separate  from  the  rest 
of  the  farm,  and  that  the  grantor  remained  in  possession,  and  occu« 
pied  it  as  his  own  till  his^death — to  show  that  it  was  not  within 
ttie  grant.    4  Day's  Rep.  265. 
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In  8  Johns.  116,  the  case  was  this:  A.,  by  a  written  contract, 
agreed  to  receive  of  B.  sixty  shares  of  the  Hudson  Bank,  on  which 
ten  dollars  per  share  had  been  paid,  and  to  deliver  B.  his  note  for 
(667,  and  pay  him  the  balance  in  cash,  and  also  to  pay  five  per  cent, 
advance.  It  was  decided  that  this  was  a  case  of  latent  ambiguity, 
and  the  nominal  value  of  each  share  being  fifty  dollars,  parol 
[  •  98  ]  •  evidence  was  admitted,  to  show  whether  the  five  per  cent 
advance  was  to  be  paid  on  the  sum  paid  in  only,  or  on  the 
nominal  amount 

In  2  Leigh,  630,  the  principle  is  laid  down  by  the  court,  that  parol 
evidence  is  not  admissible  to  vary,  contradict,  add  to,  or  explain  a 
written  agreement ;  but  in  cases  of  equivocal  written  agreements,  the 
circumstances  under  which  they  were  made  may  be  given  in  evidence 
to  explain  their  meaning.  In  the  case  of  Birch  v,  Depeyster,  1  Starkie's 
Cases,  210,  the  charter-party  stipulated  that  the  captain  should  receive 
a  specific  sum  in  lieu  of  privilege  and  primage,  and  the  question  was, 
whether  the  terms  of  the  contract  excluded  all  right  on  the  part  of  the 
captain  to  use  the  cabin  for  the  carriage  of  goods,  on  his  own  account 
Gibbs,  Chief  Justice,  said:  evidence  may  be  received  to  show  the 
sense  in  which  the  mercantile  part  of  the  nation  use  the  term  privi- 
lege, just  as  you  would  look  into  a  dictionary  to  ascertain  the  mean- 
ing of  a  word ;  and  it  must  be  taken  to  be  used  by  the  parties  in  its 
mercantile  and  established  sense. 

So  where  a  charter-party  stipulated  that  a  freighter  should  pay  a 
certain  sum  per  pound,  &c.,  British  weight,  it  was  held  that,  as  the 
word  weight  had  two  meanings,  gross  and  neat,  this  was  such  a 
latent  ambiguity  as  to  warrant  the  introduction  of  parol  testimony. 
1  Nott  &  M'Cord,  46. 

In  the  case  of  Peish  v.  Dickson,  1  Mason's  Bep.  11,  it  is  said  by 
the  judge,  that  if,  by  a  written  contract,  a  party  were  to  assign  his 
freight  in  a  particular  ship,  it  seemed  to  him  that  parol  evidence 
might  be  admitted  of  the  circumstances  under  which  the  contract 
was  made,  to  ascertain  whether  it  referred  to  goods  on  board  the 
ship,  or  an  interest  in'  the  earnings  of  the  ship ;  or  in  other  words,  to 
show  in  what  sense  the  parties  intended  to  use  the  term. 

Nor  is  this  principle  at  all  confined  to  merccmtile  contracts ;  for  in 
Robertson  v,  French,  4  East,  130,  Lord  EUenborough,  speaking  on 
this  subject,  said  that  the  same  rule  which  applied  to  all  other  instru- . 
ments,  applied  also  to  a  policy  of  insurance.  The  admission  of  this 
kind  of  proof  has  been  carried  to  a  great  extent,  too,  with  a  view  to 
a  correct  construction  of  wills.  In  the  case  of  Shelton's  Executors  v, 
Shelton,  1  Wash.  Rep.  56,  it  is  said  that  to  discover  the  intention  of 
a  testator,  parol  evidence  may  be  admitted  of  his  circumstances,  ait* 


JANUARY  TEBM,  1889.  59 

Bradley  v.  The  Washington,  Alexandria,  and  Georgetown  Steam  Packet  Co.    13  P. 

aation,  connection  with  the  legatees,  and  his  transactions  between 
the  making  of  his  will  and  his  death.  And  this  same  doctrine  is  ad- 
vanced by  the  same  court,  in  3  Hen.  &  Mun.  283. 

We  will  close  this  reference  to  cases  with  that  of  The  Mechanics' 
Bank  v.  The  Bank  of  Columbia,  5  Wheat  336.  In  that  case,  it  was 
held  by  this  court,  that  where  a  check  was  drawn  by  a  person  who 
was  the  cashier  of  an  incorporated^ bank,  and  it  appeared  doubtful 
upon  the  face  of  the  instrument  whether  it  was  an  official  or  a  private 
act,  parol  evidence  was  admissible  to  show  that  it  was  an  official  act ; 
and  accordingly  many  facts  and  circumstances  were  given  in  evi- 
dence, to  prove  in  what  character  it  was  drawn. 

•  The  cases  which  we  have  thus  collected  together  from  [  *  99  ] 
amongst  the  very  many  which  exist,  vrill  serve  to  show  in 
how  many  aspects  the  question  of  the  admissibility  of  extrinsic  evi- 
dence in  relation  to  written  contracts  has  been  presented  and  decided; 
and  in  how  many  forms,  according  to  the  various  circumstances  of 
the  cases,  the  principle  which  we  have  been  considering  has  been 
applied.  Sometimes  it  has  been  applied  to  deeds,  sometimes  to  wills, 
and  sometimes  to  mercantile  and  other  contracts.  In  some  cases  it 
has  been  resorted  to  to  ascertain  which  of  several  persons  was  in- 
tended ;  in  others,  which  of  several  estates.  In  some,  to  ascertain 
the  identity  of  the  subject ;  in  others,  its  extent.  In  some,  to  ascer- 
tain the  meaning  of  a  term,  where  it  had  acquired  by  use  a  particular 
meaning ;  in  others,  to  ascertain  in  what  sense  it  was  used,  where  it 
admitted  of  several  meanings.  But  in  all  the  purpose  was  the  same. 
To  ascertain  by  this  medium  of  proof  the  intention  of  the  parties, 
where,  vdthout  the  aid  of  such  evidence  that  could  not  be  done ;  so 
as  to  give  a  just  interpretation  to  the  contract. 

Without  attempting  to  do  what  others  have  said  that  they  were 
unable  to  accomplish ;  that  is,  to  reconcile  all  the  decisions  on  the 
subject,  we  think  that  we  may  lay  down  this  principle  as  the  just 
result.  That  in  giving  effect  to  a  written  contract,  by  applying  it  to 
its  proper  subject-matter,  extrinsic  evidence  may  be  admitted  to 
prove  the  circumstances  under  which  it  was  made ;  whenever,  with- 
out the  aid  of  such  evidence,  such  application  could  not  be  made  in 
the  particular  case. 

With  this  principle  in  view,  we  proceed  to  inquire  whether  the 
evidence  offered  by  the  defendant,  in  this  case,  ought  to  have  been 
received  by  the  court. 

Now  had  the  evidence  been  received,  it  would  have  disclosed  the 
following  state  of  facts.  That  the  route  mentioned  in  the  contract, 
was  one  on  which  the  plaintiff  in  error  transported  passengers,  and 
also  the  mail ;  that  the  steamboat  Sydney,  mentioned  in  the  contract| 
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was  designed  to  perform  this  service ;  and  that  The  Franklin  was 
wanted  for  the  same  purpose ;  that  The  Sydney  was  then  at  Balti- 
more, for  the  purpose  of  being  fitted  with  her  engine  and  equipments; 
that  although  the  transportation  of  passengers  and  the  mail  was 
carried  on,  by  the  plaintiff  in  error,  in  a  steamboat,  whilst  the  river 
was  open ;  yet,  when  the  river  was  closed  by  ice,  so  that  navigation 
was  obstructed,  the  plaintiff  in  error  then  transported  passengers  and 
the  mail  all  the  way  over  land  to  Fredericksburg ;  that  when  the 
river  was  thus  obstructed,  the  plaintiff  in  error  could  not,  and  did 
not,  use  a  steamboat ;  and  that  all  these  facts  were  known  to  tiie 
defendants  in  error. 

We  think  that  this  evidence  ought  to  have  been  received,  because 
it  would  have  tended  to  show,  by  the  circumstances  under  which  the 
contract  was  made,  what  was  the  intention  of  the  parties ;  and  in  the 
language  of  the  rule  which  we  have  laid  down,  that  the  contract} 
without  its  aid,  could  not  be  applied  to  its  proper  subject-matter. 

The  terms  used  in  the  written  contract  are,  "  for  the  use 
[  •  100-  ].  of  the  •  steamboat  Franklin,  until  The  Sydney  is  placed  on 
the  route  to  Potomac  Creek.''  It  is  contended  that  this 
amounted  to  a  stipulation  to  keep  The  Franklin  in  use  until  The 
Sydney  was  placed  on  the  route ;  no  matter  what  length  of  time  may 
have  elapsed  before  that  was  done.  Suppose  that  The  Sydney  had 
been  accidentally  consumed  by  fire  the  day  after  the  hiring  of  The 
Franklin,  the  effect  of  this  construction  would  be,  to  make  that  hiring 
coextensive  in  point  of  time  with  the  existence  of  The  Franklin,  in 
a  condition  for  use ;  although  it  is  obvious  that  a  temporary  hiring 
only  was  in  the  contemplation  of  the  parties.  Again,  suppose  the 
plaintiff  in  error  had  sold  The  Sydney,  and  bought  another  boat,  and 
put  that  other  on  the  route ;  the  construction  contended  for  would 
lead  to  the  result  that  the  hire  of  The  Franklin  would  still  have  con- 
tinued to  have  gone  on,  indefinitely.  K  this  were  so,  it  must  be  upon 
the  principle  that  it  entered  into  the  contemplation  of  the  parties,  as 
a  material  term  of  the  contract,  that  the  plaintiff  in  error  should  keep 
The  Franklin  in  use,  not  until  he  ceased  to  want  it  by  having  a 
steamboat  to  take  its  place,  but  until  the  identical  steamboat  Sydney, 
and  no  other,  should  take  its  place.  We  think  that  the  evidence 
offered,  and  rejected  by  the  court,  would  have  shown  why  reference 
was  made  to  The  Sydney  being  placed  on  the  route,  that  is,  because 
she  was  expected  to  be  ready  for  use  in  a  very  short  time.  It  would 
have  shown  further,  that  the  defendants  in  error  knew  the  service  for 
which  their  boat  was  wanted ;  what  was  the  nature  of  that  service, 
that  whenever  the  river  was  obstructed  by  ice,  The  Franklin  would 
not  be  wanted,  because  it  could  not  be  used,  and  because  then  another 
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mode  of  transportation  was  resorted  to.  From  all  this  it  would  have 
been  competent  to  infer,  that  the  words,  <'  until  The  Sydney  is  placed 
on  the  route,"  were  not  intended  to  fix  that  time  as  the  period  to 
which  the  hiring  was  to  continue,  at  all  events,  and  under  all  circum- 
stances ;  but  as  being  referred  to,  because  The  Sydney  was  then 
expected  to  be  ready  for  use  in  a  very  short  time;  and,  so  soon  as  she 
could  be  used.  The  Franklin  would  not  be  wanted,  even  although 
there  should  be  no  obstruction  to  navigation  by  ice.  And,  moreover, 
it  would  have  been  competent  to  infer,  that  as  the  defendants  knew 
why  The  Franklin  was  wanted ;  for  what  service  she  was  wanted ; 
the  character  of  that  service,  that  is,  that  it  would  cease  when  she 
could  not  be  used,  by  reason  of  the  river  being  closed  with  ice ;  that, 
therefore,  the  real  intention  of  the  parties,  to  be  derived  from  the 
written  contract  and  the  parol  evidence  taken  together,  was  a  hiring 
and  letting  to  hire,  for  so  long  a  time  as  the  boat  could  be  used,  that 
is,  until  the  navigation  was  obstructed ;  subject  to  being  terminated 
at  any  previous  time,  when  The  Sydney  was  ready  to  take  her  place. 
We  think  that  the  rule  of  law,  which  admits  extrinsic  evidence  for 
the  purpose  of  applying  a  written  contract  to  its  subject-matter,  jus* 
tifies  its  admission,  beyond  the  mere  designation  of  the  thing,  or 
corpus,  if  we  may  so  express  it,  on  which  the  contract  operates,  and 
extends  so  far  as  to  embrace  the  circumstances  which 
accompany  the  transaction ;  when,  without  the*  aid  of  those  [  *101  ] 
circumstances,  the  written  contract  could  not  be  applied  to 
its  proper  subject-matter. 

This  principle  is  illustrated  by  the  cases  which  we  have  before 
referred  to.  Take,  for  example,  the  case  cited  from  1  Mason,  11. 
That  was  assumpsit  for  a  balance  alleged  to  be  due  on  consignments. 
In  that  case,  parol  evidence  was  received  of  the  circumstances  under 
which  a  contract  was  made,  which  contained  this  clause  relating  to 
the  plaintiff's  goods,  namely :  "  On  which  goods  Mr.  D.  (the  defend- 
ant in  the  case)  has  advanced  me  $5,833,  for  whichtfimount  he  will 
hold  for  reimbursement,  on  the  amount  and  net  proceeds  of  the  sales 
of  said  goods,  which  are  only  considered  answerable,  for  said  amount 
advanced,  as  per  our  agreement,"  for  the  purpose  of  showing,  whether 
it  was  intended  to  waive  any  personal  claim  on  the  plaintiff,  and  to 
restrict  the  defendant's  security,  for  the  repayment  of  the  advance,  to 
the  goods  only ;  or  was  meant  merely  to  exempt  the  goods  of  the 
shippers,  on  freight,  firom  being  included  as  a  security  for  the  advance 
on  the  plaintiff's  goods. 

So  we  have  seen,  in  the  case  firom  2  Leigh,  630,  the  proposition  is 
stated,  in  terms,  that  in  equivocal  written  agreements  the  circum- 
stances under  which  they  were  made  may  be  given  in  evidence,  to  ex* 

VOL.   XIII.  6 
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plain  their  meaning;  and,  accordingly,  in  that  case,  the  judges  rely 
upon  the  circumstances  as  disclosed  by  the  parol  evidence,  in  connec- 
tion with  a  written  promise  of  indemnity,  in  deciding  on  its  legal  effect. 
We  could  suggest  many  cases  which  we  think  would  illustrate 
this  principle,  and  prove,  that  from  the  necessity  of  the  case,  and 
consistently  with  the  rules  of  law,  the  circumstances  under  which  a 
written  contract  is  made,  must  be  open  to  proof  by  extrinsic  evidence, 
in  order  to  ascertain  the  intention  of  the  parties,  and  thus  correctly 
interpret  it.  Suppose  that  during  the  late  war,  a  person  had  been 
engaged,  by  contract,  to  transport  munitions  of  war  to  the  army ; 
that  for  that  purpose,  he  had  hired  a  steamboat  of  another,  and  had 
signed  a  written  agreement,  by  which  he  engaged  to  take  good  care 
of  the  boat ;  suppose  that,  whilst  he  was  engaged  in  this  transporta- 
tion, the  boat  had  been  destroyed  by  the  enemy,  as  it  might  rightfully 
have  been  by  reason  of  the  hostile  character  impressed  upon  it;  that, 
thereupon,  a  suit  had  been  brought  by  the  person  who  let  it  to  hire, 
upon  the  stipulation  to  take  good  care  of  the  boat.  Can  it  be  doubt- 
ed, that  it  would  have  been  competent  for  the  defendant  to  have 
proven  that  he  was  a  contractor  with  the  government  to  tmnsport 
munitions  of  war ;  that  he  had  hired  the  boat  for  that  express  pur- 

■ 

pose,  and  that  these  facts  were  known  to  the  other  party,  so  as  to 
show  the  intention  and  understanding  of  the  parties  as  to  the  kind 
of  danger  to  which  the  boat  would  unavoidably  be  exposed,  in  per- 
forming the  very  service  for  which  it  was  hired  ? 

We  will  state  only  one  case  more,  founded  on  the  suggestion  of 

Mr.  Chief  Justice  Ellsworth,  in  a  note  to  3  Dall.  421. 
[  *  102  ]  Suppose  a  *  man  signs  a  written  agreement  in  these  words, 

namely :  "  I  will  take  your  ship  John."  May  not  the  party, 
as  the  chief  justice  asked,  go  beyond  the  note,  to  explain,  by  exist- 
ing circumstances,  the  meaning  of  the  word  take ;  which,  accordingly 
as  the  circumstances  might  be  one  way  or  another,  might  equally 
embrace  a  purclkise  or  a  charter-party  ? 

All  the  cases  which  we  have  cited,  in  which  extrinsic  evidence  has 
been  received,  and  those  which  we  have  supposed,  in  which  we  think 
that  it  would  be  admissible,  proceed  on  one  principle  only,  and  can 
only  be  justified  upon  that  principle.  And  that  is  this :  that  the  rule 
which  admits  extrinsic  evidence,  for  the  purpose  of  applying  a  writ- 
ten contract  to  its  proper  subject-matter,  extends  beyond  the  mere 
designation  of  the  thing  on  which  the  contract  operates;  and 
embraces  within  its  scope  the  circumstances  under  which  the  contract 
concerning  that  thing  was  made ;  when,  without  the  aid  of  such 
extrinsic  evidence,  such  application  of  the  written  contract  to  its 
proper  subject-matter  could  not  be  made.     Hence  Mr.  Starkie,  in  his 
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thiid  Yolume  on  evidence,  1021,  after  having  laid  down  the  principle, 
that  extrinsic  parol  evidence  is  admissible  to  give  effect  to  a  written 
instrument,  by  applying  it  to  its  proper  subject-matter ;  adds,  ^'  And 
also  as  ancillary  to  the  latter  object,  (that  is,  the  application  to  its 
proper  subject-matter,)  for  the  purpose,  in  some  instances,  of  explain- 
ing expressions  used  in  a  peculiar  sense,  and  of  annexing  customary 
incidents,"  &c 

Let  us  take  a  case  under  each  branch  of  this  rule ;  and  by  this  ex- 
emplification, we  shall  more  clearly  see  the  operation  of  the  rule  itself, 
and  the  very  decided  bearing  which  it  has  upon  this  case.  Then  as 
to  the  first  branch,  as  to  parol  evidence  for  the  purpose  of  explaining 
expressions  used  in  a  peculiar  sense.  Let  us  take  the  case  before 
cited,  where  the  question  was  as  to  the  legal  effect  of  a  written  con- 
tract, to  receive  a  stipulated  sum  in  lieu  of  privilege  and  primage;  in 
other  words,  what  was  the  meaning  of  these  terms  ?  Parol  evidence 
was  received  to  show  th^  sense  in  which  the  mercantile  part  of  the 
nation  used  the  word  privilege,  and  why  ?  Because  the  real  question  « 
was  not  what  was  the  meaning  of  the  word  privilege  in  general ;  if 
that  had  been  the  question,  it  would  have  been  a  patent  ambiguity, 
and  parol  evidence  would  have  been  clearly  inadmissible ;  but  the 
real  question  was,  what  was  the  meaning  of  the  word  privilege  as 
used  in  that  contract ;  it  being  a  word  which  had  acquired  in  the 
mercantile  world  a  peculiar  meaning,  that  meaning  must  be  inquired 
into,  by  parol  evidence,  to  get  at  the  intention  of  the  parties,  as  it 
was  a  mercantile  contract.  Thus,  it  will  be  seen,  that  it  was  neces- 
sary to  go  into  the  mercantile  sense  of  the  word,  that  being  the  sense 
in  which  it  was  used  in  the  case  stated ;  in  order  to  apply  the  written 
contract  to  its  proper  subject-matter.  Accordingly,  Mi.  Starkie,  in 
his  book  on  evidence,  1033,  states  that  to  be  the  reason  why  evidence 
is  admissible  to  prove  the  special  and  peculiar  sense  in  which  a  word 
is  understood. 

*  Now,  let  us  take  a  case  to  exemplify  the  second  branch  [  *  103  ] 
of  the  rule,  as  to  annexing  customary  incidents.  The  case 
of  Senior  v.  Armitage,  will  illustrate  the  second  branch  of  this  rule, 
that  of  the  admission  of  parol  evidence,  to  annex  customary  inci- 
dents. In  that  case  it  was  held,  that  a  custom  for  an  away-going 
tenant  to  provide  work  and  labor,  tillage  and  sowing,  and  all  mate- 
rials for  the  same,  in  his  away-going  year,  the  landlord  making  him 
a  reasonable  compensation,  is  not  excluded  by  an  express  written 
agreement  between  the  landlord  and  tenant,  which  is  consistent  with 
such  a  custom.  Now,  here  proof  of  the  custom  was  considered  as 
necessary  to  apply  the  contract  to  its  proper  subject-matter.  So,  in 
the  two  cases  which  we  have  supposed  of  the  steamboat  and  the 
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ship  ;  we  think  the  extrinsic  evidence  which  we  have  mentioned 
would  be  admissible,  because  the  question  would  not  have  been  the 
meaning  of  the  stipulation  to  take  proper  care  of  the  boat,  in  the 
one  case,  and  to  take  the  ship  in  the  other,  in  the  general  sense  of 
these  expressions  ;  but  what  was  the  meaning  of  proper  care,  as 
to  that  steamboat,  and  of  the  word  take,  as  to  that  ship,  under  the 
circumstances  which  attended  the  respective  contracts  concerning 
them  ;  neither  a  steamboat  in  the  one  case,  nor  a  ship  in  the 
other,  was  the  proper  subject-matter  of  the  contract,  but  each  of 
them,  in  connection,  with  its  accompanying  circumstances ;  in  other 
words,  that  steamboat,  under  the  circumstances  under  which  it  was 
hired ;  and  that  ship,  under  the  circumstances  under  which  it  was 
taken. 

And  so  in  the  case  before  us,  upon  the  same  principle,  the  subjeot- 
matter  of  the  contract  was  not  merely  the  steamboat  Franklin,  but 
the  steamboat  Franklin  under  the  circumstances  under  which  it  was 
^  hired.  The  parol  evidence  then,  in  this  case,  was  admissible ;  be- 
cause without  its  aid,  the  written  contract  could  not  be  applied  to  its 
proper  subject-matter ;  and  therefore,  it  was  proper  to  prove  the  cir- 
cumstances attending  the  transaction.  Having  thus  stated  our  opin- 
ion to  be  that  evidence  ought  to  have  been  received  to  prove  the  facts 
stated  in  the  bill  of  exceptions  on  the  part  of  the  defendants ;  it  fol- 
lows as  a  consequence,  that  the  court  below  erred,  in  giving  to  the 
jury  the  instruction  which  they  did  give,  at  the  instance  of  the  plain- 
tif&  in  the  circuit  court. 

We  think,  therefore,  that  the  judgment  is  erroneous,  and  must  be 
reversed  with  costs.  And  a  venire  facias  de  novo  is  awarded,  with 
instructions  that,  upon  the  next  trial,  the  court  shall  receive  parol 
evidence,  to  prove  the  facts  stated  in  the  bill  of  exceptions  to  have 
been  offered  to  be  proved  by  the  defendant,  at  the  former  trial ;  ex- 
cept the  fact  of  the  communication  made  to  the  plaintiff,  by  the 
defendant,  or  his  agent,  before  the  time  of  making  the  contract,  that 
the  defendant  intended  to  keep  the  steamboat  Franklin  in  use  under 
the  contract,  so  long  as  the  navigation  remained  open,  and  no  longer ; 
and  with  the  further  instruction  to  the  court  not  to  give  the  jury  the 
instruction  stated  in  the  exception  to  have  been  given  at  the  former 
triaL 

[  •  104  ]  *  Thompson,  J.  I  have  not  been  able  to  concur  in  the 
opinion  of  a  majority  of  the  court  in  this  case.  I  admit,  in 
the  fullest  extent,  the  rule  that  parol  evidence  is  admissible  to  explain 
a  latent  ambiguity.  But  I  cannot  perceive  any  ambiguity  in  the  con- 
tract in  this  case,  requiring  the  application  of  that  rule.    The  contract 
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is  dated  the  19th  of  November,  1831,  and  was  for  the  hire  of  the 
steamboat  Franklin,  to  be  placed  on  the  route  from  Washington  to 
Potomac  Creek,  until  The  Sydney  should  be  placed  on  the  route ; 
and  to  commence  on  the  day  after  the  date  of  the  contract,  at  the 
rate  of  $35  per  day,  dear  of  all  expenses,  other  than  the  wages  of 
the  captain,  which  were  to  be  paid  by  the  company.  The  only  ques- 
tion in  the  case  is,  as  to  the  admissibility  of  the  parol  evidence  offered 
on  the  triaL  I  think  it  was  properly  rejected  by  the  court.  What^ 
ever  related  to  any  conversations,  or  negotiations  on  the  subject,  pre- 
vious to  the  consummation  of  the  contract,  were  merged  in  the  final 
eonclusion  of  the  contract,  acoording  to  the  well-settled  rule  of  law. 
And  whatever  passed  between  the  parties,  after  the  contract  was 
concluded,  was  also  inadmissible,  because  it  tended  to  vary  the  con- 
tract, and  substitute  another  for  that  which  had  been  concluded 
between  them.  The  contract  was  for  the  use  of  The  Franklin, 
without  any  specified  limitations  as  to  time.  It  was  to  continue 
until  The  Sydney  was  placed  on  the  route.  The  Sydney  was  owned 
by  Mr.  Bradley,  and  was,  at  the  time  the  contract  was  entered  into, 
at  Baltimore,  for  the  purpose  of  being  fitted  with  her  engine,  and 
other  equipments  necessary  to  complete  her.  The  time,  therefore, 
for  which  The  Franklin  was  to  be  employed,  depended  entirely  upon' 
The  Sydney^s  being  placed  upon  the  route.  And  this  was  at  the 
election  of  Mr.  Bradley ;  the  boat  was  his,  and  the  repairs  or  equip- 
ments were  under  his  directionB,  and  could  not  be  hastened  by  the 
owners  of  The  Franklin ;  and  they  had  it  not  in  their  power  to  put 
an  end  to  the  contract,  but  were  bound  to  keep  their  boat  ready  for 
the  use  of  Mr.  Bradley,  until  The  Sydney  was  placed  on  the  route. 
It  is  not  at  all  probable  firom  the  date  of  the  contract,  about  the 
middle  of  November,  that  either  party  anticipated  the  freezing  of 
the  river  so  early  as  it  did,  or  some  provision  would  have  been 
made  in  the  contract  for  such  event.  The  loss,  resulting  from  such 
an  unexpected  and  temporary  obstruction  by  the  ice,  ought  to  fall 
on  the  party  who  is  chargeable  with  the  delay  in  placing  The  Syd- 
ney on  the  route — and  that  was  Mr.  Bradley.  The  boat  was  his, 
and  the  placing  her  on  the  route  was  at  his  election,  and  of  course 
at  his  risk. 

• 

Catron,  J.  The  contract  given  in  evidence  to  sustain  the  action 
below  is  free  from  any  ambiguity  on  its  face  ;  and  the  question  is, 
can  oral  evidence  be  resorted  to  —  first,  to  raise  an  ambiguity,  by 
showing  the  objects  of,  and  circumstances  that  lead  to,  the  con- 
tract ;  and  second,  to  explain  the  ambiguity  created  by  the  era] 
evidence  ? 

6* 
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[  •  105  ]  *  I  think  no  such  ambiguity,  by  extrinsic  and  inferior  evi- 
dence can  be  created,  thereby  to  open  the  contract  to  ex- 
planations  and  additions  inconsistent  with  its  face. 

Nor  can  oral  evidence  be  called  in  to  explain  the  ambiguity  in- 
ferred firom  the  circumstances  and  unexpressed  intentions,  in  refer- 
ence to  which  the  parties  are  supposed  to  have  contracted.  Their 
entire  meaning  is  taken  to  be  in  the  writing.  3  Stark.  Evid.  999, 
1000. 

By  this  means  new  and  independent  stipulations  are  sought,  as  I 
apprehend,  to  be  added,  dehors  the  -written  agreement,  varying  its 
terms  plainly  expressed ;  so  that  it  may  be  made  to  operate  different 
ways,  according  to  the  explanatory  evidence.  This  case  well  illus- 
trates the  effect  of  the  doctrine.  Had  the  ice  not  closed  the  river, 
then  Mr.  Bradley  would  have  had  no  excuse ;  this  is  matter  of  proof. 
Had  The  Sydney  not  been  repaired,  then  he  would  have  had  no 
excuse ;  this  is  also  matter  of  proof.  Had  the  steamboat  company 
established  that  they  in  previous  winters  took  their  boat.  The  Frank- 
lin, out  of  the  Potomac,  after  the  ice  formed  in  this  river,  and  run 
her  in  other  waters,  not  subject  to  ice ;  and  that  Mr.  Bradley  pre- 
vented them  from  taking  the  usual  course  until  the  boat  was  frozen 
up  in  the-  river,  then  all  equity  and  justice  would  have  been  on  the 
side  of  the  plaintiffs  below.  Hence  the  rights  of  the  parties  on  an- 
other trial  will  not  depend  on  the  written  contract;  but  it  will  operate 
according  to  the  oral  proof  and  the  conditions  thus  inserted  into  it. 
It  is  dear,  the  oral  evidence,  and  not  the  writing,  must  produce  the 
definite  effect 

I  hold,  nothing  can  be  added  to  a  vmtten  agreement,  unless  there 
be  acleax  subsequent,  independent  agreement,  varying  the  former; 
but  not  where  it  is  matter  passing  at  the  same  time  with  the  written 
agreement. 

Truly,  where  the  terms  of  the  written  instrument  are  clear,  oral 
evidence  is  used  to  point  the  application  to  this  or  that  subject- 
matter.  It  acts  in  aid  of  the  written  instrument,  to  give  it  the  in- 
tended application  ;  not  to  add  to  its  terms  by  inserting  new  condi- 
tions and  limitations  in  the  contemplation  of  the  parties,  and  to  be 
inferred  from  extrinsic  circumstances,  existing  when  the  agreement 
was  made. 

To  control  its  construction  by  oral  proof  of  the  objects  of  the 
contracting  parties,  and  the  purposes  of  the  contract,  would  lead  to 
the  dangerous  result  of  construing  every  writing  not  by  its  face,  not 
by  the  language  employed,  but  by  matters  extrinsic,  variant  in  each 
l^ase,  €is  human  testimony  should  make  it ;  the  construction,  of  neces^ 
aity,  to  be  determined  by  the  jury,  and  not  by  the  court,  whose  usual 
inrovince  it  is  to  construe  written  agreements. 
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The  controUiDg  extrinsic  circumstance  invoked  as  an  element  to 
construe  the  contract  before  the  court,  is,  that  the  boat  Franklin  was 
hired  to  carry  the  mail ;  and  that  so  soon  as  the  ice  prevented  her 
from  running,  it  must  be  inferred  the  object  of  Mr.  Bradley  (at  the 
date  of  the  contract,)  was,  to  surrender  the  boat,  and  carry 
the  mail  •in  stages.  As  to  this,  the  agreement  is  wholly  [  *  106  ] 
silent,  and  the  oral  proof  may  contradict  the  assumption ; 
if  so,  no  ambiguity  will  be  raised  by  the  proof,  as  a  foundation  for 
further  explanation.  Suppose  it  to  be  proved  that  the  intention  of 
the  plaintiff  in  error  was  to  carry  passengers,  and  to  have  the  entire 
transportation  on  the  Potomac,  at  the  opening  and  close  of  the  ses- 
sion of  congress ;  and  that  he  was  willing  to  pay  the  price  per  day 
for  The  Franklin,  for  the  sake  of  the  monopoly,  and  the  power  to  in- 
crease the  fare ;  that  he  bought  out  a  rival,  risking  the  chances  of 
the  season,  and  the  number  of  passengers.  Or  suppose  it  to  be  proved 
that  Mr.  Bradley  had  (at  the  date  of  the  agreement)  taken  his  horses 
off  of  the  stage  line,  and  had  no  reliance  to  carry  the  mail  but  this 
boat,  and  that  he  designed  to  keep  her  untij  he  supplied  her  place, 
even  should  the  river  close  for  a  time.  In  these  events  the  written 
contract  would  be  construed  to  mean,  as  the  oral  evidence  proved  Mr. 
Bradley  intended  when  he  made  it  He  had  the  power  to  retain  The 
Franklin  as  long  as  he  chose  to  keep  The  Sydney  out  of  the  river ; 
throughout  the  whole  spring  and  siunmer  of  1832 ;  and  may  have 
so  intended,  had  the  winter  been  an  open  one,  and  the  river  not  ob- 
stmcted. 

K  Mr.  Bradley  had  the  power  to  elect  according  to  a  reserved  in- 
tention, and  put  an  end  to  the  agreement,  so  had  the  other  side,  on  a 
similar  reservation,  not  expressed,  but  to  be  inferred  from  circum- 
stances existing  at  the  time,  and  in  reference  to  which  the  parties  are 
supposed  to  have  contracted. 

I  think  no  oral  proof  could  be  let  in  to  raise  an  ambiguity,  nor 
to  explain  it  when  raised ;  and  that  in  this  case,  as  in  all  others,  the 
parties  must  abide  by  their  agreement,  fairly  made,  and  plainly  ex- 
pressed. 

Story,  J.  I  had  not  intended  to  express  any  dissent  £rom  the 
opinion  of  the  court  in  this  case.  But  as  my  silence  might  now, 
under  the  circumstances,  lead  to  the  conclusion  that  I  concurred  in 
that  opinion,  I  wish  to  state  that  I  concur  in  the  opinions  delivered 
by  my  brothers  Catron  and  Thompson,  and  for  the  reasons  given  by 
them* 

U  H.  446. 
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The  Bank  of  the  United  States,  Appellant,  v.  Elizabeth  Leb, 
Edmund  J.  Lee,  and  Richard  Smith,  Appellees. 

13  P.  107. 

a  deed  of  conveyance  of  slaves  by  a  hnsband  to  his  wife  recited  as  part  of  its  consideration 
a  release  of  the  wife^s  right  of  dower  in  certain  lands  of  her  husband ;  this  deed  hav- 
ing been  attacked  by  creditors  as  fraudulent,  heldf  that  though  the  release  had  not  been 
made  at  the  date  of  the  deed,  if  it  was  made  afterwards,  in  good  faith,  pursuant  to  an 
agreement  which  preceded  the  deed,  it  was  sufficient. 

Another  part  of  the  consideration  was  subjection  of  lands  of  the  wife  to  pay  a  debt  of  the 
husband  ;  though,  if  the  debt  was  ultimately  paid  out  of  other  property,  creditors  might 
treat  the  wife  as  a  trustee,  as  to  the  interest  in  the  lands  purchased  by  the  husband,  upon 
a  bill  properly  framed  for  that  purpose,  yet  this  does  not  render  the  original  conveyance 
to  the  wife  fraudulent. 

Though  a  wife  is  silent  when  she  knows  her  husband  is  holding  out  her  property  as  his 
own,  she  is  not  estopped  by  her  mere  silence. 

A  deed  of  personal  property,  in  Virginia,  where  both  the  parties  resided,  duly  recorded  in  that 
State,  and  valid  there,  protects  their  title  when  the  parties  afterwards  remove  into  another 
State  to  reside. 

The  case  is  stated  in  the  opinion  of  the  court 
GoxCj  and  Sergecmt^  for  the  appellant 
Marbury  and  Cooke^  contra. 

[  *  110  ]       *  Catron,  J.,  delivered  the  opinion  of  the  court 

The  bill  alleges,  as  a  principal  ground  of  relief,  fraud  in 
fact,  in  the  inception  of  the  conveyance  sought  to  be  set  aside ; 
this  being  denied  by  the  answers,  it  is  incumbent  that  fraud  in  fact 
should  be  proved  by  the  complainants,  and  which,  they  insist,  is 
established  by  the  proofs.  As  the  pleadings  and  exhibits  furnish  al- 
most the  entire  evidence,  it  becomes  material  to  set  them  out  to  a 
considerable  extent  And  in  extracting  the  facts,  from  which  it  is 
supposed  we  are  authorized  to  infer  fraud,  it  must  be  done  with 
reference  to  the  bearing  of  the  local  and  peculiar  laws  of  Virginia 
on  the  transaction. 

It  appears  that,  in  1817,  Richard  Bland  Lee,  the  husband  of  Eliz- 
abeth Lee,  the  respondent,  borrowed  from  the  Bank  of  the  United 
States,  at  their  office  of  discount  at  Washington,  ^6,000,  on  his  note 
at  60  days,  (renewable  at  the  pleasure  of  the  bank,)  and  indorsed  by 
Ed.  J.  Lee  and  Walter  Jones ;  and  further  to  secure  the  repayment 
of  the  money,  executed  a  deed  of  trust  for  eleven  slaves,  and  sundry 
household  goods,  valued  at  $7,200,  to  Richard  Smith,  the  cashier  of 
office  of  discount,  with  power  to  the  trustee  to  sell  in  default  of  pay- 
ment, after  giving  30  days'  notice.  The  deed  also  pledged  some  out- 
standing claims,  not  necessary  to  be  noticed,  as  they  proved  to  be  of 
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no  material  value.  The  debt  not  having  been  paid,  after  long  indul- 
gence, suit  was  brought,  and  a  recovery  had,  against  Richard  Bland 
Lee,  and  Walter  Jones,  one  of  the  indorsers ;  but  no  part  of  the  judg^ 
ment  has  been  satisfied. 

In  1834,  the  president,  directors,  and  company  of  the  bank  filed 
their  bill  against  Edmund  J.  Lee,  Elizabeth  Lee,  and  Rich- 
ard Smith,  the  *  trustee;  alleging  that  Richard  Bland  Lee  [  *111  ] 
died  in  1827,  intestate ;  that  no  one  had  administered  on 
his  estate,  and  that  Elizabeth  Lee  had  converted  the  slaves  and  house- 
hold goods  to  her  own  use  after  the  death  of  her  husband ;  that  she 
was  executrix  in  her  own  wrong,  and  bound  to  pay  the  debt ;  but 
refused  to  do  so,  asserting  the  property  pledged  to  pay  the  bank  debt 
by  her  late  husband,  had  been  conveyed  by  him,  as  early  as  1809,  to 
Ed.  J.  Lee,  William  M affit,  and  Richard  Coleman,  in  trust  for  the  sole 
and  separate  use  of  the  said  Elizabeth ;  that  she  had  exhibited  the 
deed  to  the  complainants,  but  which  they  aver  was  voluntary,  fraud- 
ulent, and  void,  as  against  them,  because  they  were  purchasers  for  a 
valuable  consideration,  without  notice  of  such  deed,  as  also  creditors 
of  Richard  Bland  Lee,  the  grantor.  That  the  considerations  set  forth 
in  the  deed  are  not  truly  stated ;  but,  if  truly  stated,  they  are  whoUy 
insufficient  to  give  validity  to  the  same.  That  Richard  Bland  Lee, 
at  the  date  of  the  deed  in  1809,  was  largely  indebted,  and  incompe- 
tent in  law  to  make  such  deed  for  the  benefit  of  his  wife  and  family. 

That  if  the  deed  was  duly  executed,  and  upon  legal  and  adequate 
considerations  when  made,  yet  the  same  was  executed  in  the  com* 
monwealth  of  Virginia ;  that  the  trustees  had  never  acted  under  it, 
or  taken  possession  of  the  property  embraced  in  it ;  but  had  suffered 
Richard  Bland  Lee,  the  grantor,  at  all  times,  and  without  interrup- 
tion, from  the  date  of  the  deed  to  the  time  of  his  death,  to  retain 
possession  of  the  property,  and  to  use,  enjoy,  and  dispose  of  the  sai;ne, 
and  hold  himself  out  to  the  world  as  the  true  and  absolute  owner ; 
and  especially,  that  the  trustees  had  permitted  the  grantor  to  bring 
the  slaves  and  furniture  from  Virginia  to  the  District  of  Columbia 
and  county  of  Washington,  about  the  year  1814,  and  there  to  con- 
tinue his  use  and  enjoyment  of  the  same,  as  if  he  were  the  absolute, 
entire,  and  unqualified  owner  thereof. 

That  the  deed  was  never  recorded  in  the  county  of  Washington, 
nor  notice  given  to  the  public,  or  the  complainants,  of  its  existence, 
during  the  lifetime  of  Richard  Bland  Lee,  nor  for  some  years  after 
his  death  ;  but  he  was  permitted  to  obtain  credit  and  contract  debts 
upon  the  faith  of  his  being  the  sole  and  absolute  owner  of  the  slaves 
and  goods  described  in  the  deed ;  and  permitted  to  sell  and  dispose 
of  parts  of  the  same,  without  any  assertion  of  right  or  title  on  the  part 
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of  the  trustees  of  said  Elizabeth ;  and  that  Ed.  J.  Lee,  the  only  sur* 
viving  trustee,  and  the  said  EUzabeth,  knew  that  the  complainants 
had  made  the  loan  of  the  $6,000  to  'Richard  Bland  Lee,  in  the  full 
faith  that  he  was  the  real  and  unqualified  owner  of  the  property ; 
and  knew  he  had  made  and  executed  the  deed  of  trust  to  Richard 
Smith,  to  secure  the  repayment  of  the  money,  yet  they  did  not 
communicate  to  the  complainants  the  existence  of  the  deed  made 
for  the  benefit  of  the  said  Elizabeth,  during  the  lifetime  of  Richard 
Bland  Lee,  nor  until  several  years  after  his  death ;  nor  did  said  Ed, 
J.  Lee,  or  Elizabeth,  intimate  in  any  manner,  or  give  the  complain- 
ants, or  their  trustee,  reason  to  suspect  that  there  was  any  defect  in 
the  title  derived  under  the  deed  to  Richard  Smith ;  nor  that 
[  •  112  ]  Ed.  J.  'Lee,  or  Elizabeth,  had  any  title  or  claim,  or  pretend- 
ed to  have,  to  the  slaves  and  furniture. 

The  foregoing  allegations  present  two  aspects ;  1.  That  the  deed 
of  1809  was  fraudulent  and  void  in  its  inception ,  and,  2.  That  if 
vaUd  in  Virginia,  it  not  having  been  recorded  in  the  county  of  Wash- 
ington, (formerly  a  part  of  Maryland,)  and  the  continued  possession 
of  the  property  covered  by  it  having  remained  with  the  grantor,  both 
in  Virginia  and  here,  up  to  the  time  of  his  death,  was  such  a  fraud 
upon  creditors  of,  and  purchasers  from.  Richard  Bland  Lee,  as  to 
destroy  the  effect  of  the  conveyance. 

The  deed  of  1809,  amongst  other  things,  sets  forth  that  Richard 
Bland  Lee  owed  Judge  Washington  $10,034.28 ;  and,  as  a  part  of 
the  consideration,  Mrs.  Lee  had  joined  her  husband  in  a  mortgage 
to  trustees  for  Judge  Washington's  use,  pledging  her  separate  estate 
to  secure  the  debt  These  specific  facts  the  bill  does  not  set  forth ; 
but,  by  way  of  interrogatory,  asks  the  defendants  to  answer,  whether 
the  debt  mentioned  in  said  deed,  as  being  due  to  Judge  Washing- 
ton had  ever  been  paid ;  by  whom,  and  from  what  funds ;  and  the 
respondents  are  required  to  produce  the  deed. 

It  also  appears  that  the  complainants  commenced  an  action  of 
replevin  against  Mrs.  Lee  for  the  slaves  and  household  goods,  and 
which  was,  by  an  agreement  of  the  parties,  suspended  until  the  ter- 
mination of  this  suit 

Ed.  J.  Lee  answers,  that  the  deed  of  1809  was  executed  by  Richard 
Bland  Lee,  to  himself  and  others,  as  trustees  for  Elizabeth  Lee,  the 
wife  of  said  Richard  Bland  Lee ;  that  it  sets  forth  the  true  consider- 
ation for  the  same ;  that  the  respondent  is  the  only  surviving  trustee ; 
that  he  never  did  give  notice  to  the  complainants  of  the  existence  of 
the  deed ;  but  that  he  did  not  know,  until  shortly  before  Richard 
Bland  Lee's  death,  that  he  had  made  the  deed  of  trust  to  Richard 
Smith,  and  which  never  received  respondent's  assent     That  he  can- 
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not  state,  from  general  recollection,  how  the  debt  due  to  Jadge 
Washington  was  paid,  but  it  is  his  impression  it  was  paid  either  by 
stock  in  the  Bank  of  Alexandria,  which  belonged  to  Elizabeth  Lee, 
and  was  held  in  trust  for  her  by  her  brother  Zacheus  Collins,  deceas- 
ed, or  by  a  sale  of  part  of  the  farm  called  Langley. 

Elizabeth  Lee  answers,  that  the  loan  of  $6,000  was  made  by  the 
bank  as  charged,  but  that  she  was  ignorant  of  the  execution  of  the 
deed  of  trust  to  Richard  Smith,  to  secure  the  repayment  of  the  money, 
until  long  after  the  deed  had  been  delivered,  and  the  loan  made ; 
denies  she  ever  assented  thereto,  or  waived  her  rights  to  the  slaves, 
or  any  part  of  the  property  purporting  to  have  been  conveyed  by  the 
deed.  Admits  the  recovery  of  the  judgment  as  alleged,  and  that 
Richard  Bland  Lee  died  in  1827,  intestate  and  insolvent,  and  that 
no  one  has  administered  on  his  estate. 

And,  further  answering,  ^ays,  that  on  the  9th  day  of  January,  in 
the  year  1809,  the  said  Richard  B.  Lee  and  this  respondent,  then 
dwelUng,  and  having  for  a  long  time  before  dwelt  in  the  county  of 
Fairfax,  in  the  State  of  Virginia,  and  the  slaves  and  other 
personal  *  property  hereinafter  mentioned,  then  being  in  the  [  *  113  ] 
said  county,  she  agreed  with  the  said  Richard  to  relinquish 
her  right  of  dower  in  a  certain  tract  of  land  in  the  county  of  Spot- 
sylvania, in  the  commonwealth  of  Virginia,  on  the  Rappahannock 
River,  containing  eight  thousand  acres,  more  or  less,  of  five  undivid- 
ed eighth  parts,  of  which  the  said  Richard  Bland  Lee  was  seised  in 
fee-simple,  and  to  join  the  said  Richard  in  a  conveyance  therepf  to 
Ludwell  Lee. 

She  also,  on  the  same  day,  agreed  to  join  her  said  husband  in  the 
execution  of  a  deed  of  trust  to  Henry  Smith  Turner,  Thomas  Black- 
bum,  and  Bushrod  Washington,  jun.,  conveying  to  them  two  tracts 
of  land  in  the  said  county  of  Fairfax,  one  situated  on  the  River  Po- 
tomac, near  the  Little  Falls  thereof,  containiag  1,600  acres,  more  or 
less ;  the  other  being  the  estate  on  which  the  said  Richard  and  this 
respondent  then  resided,  containing  530  acres,  more  or  less ;  which 
tracts  of  land  were  then  held  in  trust  for  this  respondent ;  which  last- 
mentioned  conveyance  was  to  be  made  to  the  said  Turner,  and  others, 
in  trust  to  secure  the  payment  of  the  sum  of  ^10,034.28,  due  from 
the  said  Richard  to  the  Honorable  Bushrod  Washington.  And  in 
consideration  of  the  execution  of  the  said  conveyance  by  this  respon- 
dent, and  of  her  thereby  relinquishing  her  dower  in  the  said  Spotsyl- 
vania lands,  and  her  right  to  the  said  lands  in  Fairfax,  the  said 
Richard,  on  his  part,  agreed  to  convey  to  Edmund  J.  Lee,  William 
Maffit,  and  Richard  Coleman,  all  the  household  and  kitchen  furniture, 
carpeting,  beds,  bedsteads,  bed  furniture,   plate,   chinaware,  glass. 
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tables,  chairs,  table  linen,  carpets,  sideboards,  bureaus,  wardrobes; 
and  all  kinds  of  furniture,  then  in  their  said  dwelling-house  and 
kitchen;  estimated  to  be  worth  ^1,600;  and  the  following  slaves, 
that  is  to  say :  John,  and  his  wife  Alice,  and  their  children  Patty, 
Betty,  Henry,  Charles,  Johnny,  Margaret,  Milly,  and  Frank ;  Ludwell, 
and  his  wife  Nancy,  and  their  children  Caroline,  Harriet,  Frederick, 
Ludwell,  and  Barbara ;  Henny  and  her  child  Eleanor ;  Rachel  and 
her  child  Rachel ;  two  sisters,  Kitty  and  Letty,  and  their  brothers, 
Alexander  and  Alfred;  George,  (a  blacksmith,)  Harry,  (a  carpenter,) 
Harry,  (a  wagoner,)  Tom,  (a  carter,)  Thornton,  (a  cook,)  Samuel, 
(a  smith,)  and  John,  (a  ploughboy,)  to  be  held  by  the  said  E.  J.  Lee, 
William  MafEt,  and  Richard  Coleman,  and  the  survivors  and  survivor 
of  them,  and  the  executors  and  administrators  of  such  survivor,  in 
trust,  for  the  use  of  this  respondent,  during  her  life ;  and  after  her 
death,  to  pass  to  her  heirs  at  law,  provided  she  died  intestate,  or  to 
such  persons  as  she  might  bequeathe  the  same  to  by  her  last  will  and 
testament,  so  as  she  should  make  the  same  pass  fully  and  completely, 
and  without  limitation  or  condition,  to  her  heirs  or  legatees :  It  was 
further  agreed  by  the  said  Richard  and  this  respondent,  that  the  said 
Richard  should  be  authorized,  at  any  time  during  his  life,  to  sell  or 
otherwise  dispose  of  any  part  of  the  said  slaves  and  furniture,  with 
the  consent  of  a  majority  of  the  said  trustees,  or  of  the  survivors  or 

survivor  of  them,  or  of  the  executors  or  administrators  of  the 
[  *  114  ]  last  *  survivor,  provided  the  said  Richard  should  convey  to 

the  said  trustees,  or  to  the  survivors  or  survivor,  or  the 
executors  or  administrators  of  the  last  survivor,  other  property,  real 
or  personal,  to  the  full  value  of  the  said  furniture  or  slaves,  so  sold  or 
disposed  of.  And  it  was  further  agreed,  that  if  the  said  Richard 
should  fully  pay  the  said  debt  to  the  Honorable  Bushrod  Washing- 
ton, without  selling  any  part  of  the  lands  to  be  conveyed  to  the  said 
Henry  S.  Turner  and  others,  in  trust,  as  aforesaid,  and  then  held  in 
trust  for  the  said  Elizabeth,  then  that  the  conveyance  to  be  made  as 
aforesaid,  to  the  said  E.  J.  Lee,  William  Maffit,  and  Richard  Cole- 
man,  sh#uld  become  null  and  void,  as  to  the  slaves,  Ludwell  Thorn- 
ton, Henry,  Butler,  Tom,  Samuel,  Jack,  and  Eleanor. 

And  the  said  Elizabeth  avers,  that  in  execution  of  the  said  agree- 
ment,  and  in  consideration  of  the  conveyance  by  the  terms  thereof 
to  be  made  to  the  said  E.  J.  Lee,  William  Maffit,  and  Richard  Cole- 
man, for  her  Use,  in  manner  and  on  the  terms  aforesaid,  she  did,  on 
the  16th  day  of  July,  1809,  in  due  form  of  law,  with  the  said  R.  B. 
Lee,  execute  and  deliver  to  the  said  Ludwell,  a  conveyance  in  fee  of 
the  said  lands  in  Spotsylvania,  thereby  reUnquishing  her  claim  of 
dower  therein.     And  did,  with  the  said  Richard,  in  due  form  of  lawy 
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on  the  9th  day  of  January,  1809,  execute  and  deliver  to  the  said 
Henry  S.  Turner,  Thomas  Blackburn,  and  Bushrod  Washington, 
Jr.,  a  deed  for  the  said  lands,  in  Fairfax  county,  whereby  she  con- 
veyed her  right  to  the  said  lands  last  mentioned,  to  the  said  Turner 
and  others,  in  trust,  to  secure  the  payment  of  the  said  debt,  due  from 
the  said  Richard  B.  Lee  to  the  Honorable  Bushrod  Washington,  in 
the  manner  provided  by  the  said  agreement  And  that  the  said 
Richard  did,  on  the  same  day,  in  execution  of  the  said  agreement,  on 
his  part,  execute  and  deliver  to  the  said  E.  J.  Lee,  William  Maffit, 
and  Richard  Coleman,  a  conveyance,  whereby  he  transferred  and 
conveyed  to  them  the  said  slaves  and  furniture  before  mentioned,  to 
be  held  in  trust  for  this  respondent,  in  the  manner  and  on  the  terms 
before  stated,  which  said  deed  was  duly  proved  and  recorded,  vtdthin 
eight  months  from  the  date  thereof,  in  the  county  court  of  the  county 
of  Fairfax,  in  which  the  said  Richard  and  this  respondent  continued 
still  to  reside,  and  in  which  the  said  slaves  and  furniture  still  re* 
mained.  And  this  defendant  herewith  exhibits  the  said  three  deeds 
severally  marked  Exhibits,  No.  1,  No.  2,  and  No.  3.  This  respon- 
dent avers  that  the  said  agreement,  before  mentioned,  was  made  be- 
tween the  said  Richard  and  her;  and  the  said  deeds  executed  in 
pursuance  thereof,  fairly  and  bc9id  fide,  without  any  intention  to  de- 
feat, defraud,  hinder,  or  delay  any  creditor  of  the  said  Richard.  She 
is  advised  and  insists  that  they  were  duly  proved  and  recorded,  ac- 
cording to  the  laws  of  the  State  of  Virginia,  and  that,  under  the 
same,  she  is  a  bond  fide  purchaser  of  the  said  slaves  and  furniture, 
according  to  the  terms  of  the  said  deed  to  E.  J.  Lee  and  others ;  and 
that  the  said  deed  fully  protects  her  in  the  right  to  the  said  property 
conveyed,  according  to  the  terms  thereof,  against  all  credi- 
tors of  the  said  Richard,  and  all  *  purchasers  subsequently  [  *  115  ] 
to  the  date  thereof.  And  this  respondent  has  before  here- 
with exhibited,  as  part  of  her  answer  to  said  deed,  with  the  certificate 
of  proof  and  record  thereof,  by  the  derk  of  the  county  court  of  Fair- 
fax coimty,  marked  Exhibit  No.  3. 

This  respondent  admits  that  no  sale  of  the  Fairfax  laiids  was 
made  under  the  said  deed  to  Henry  S.  Turner  and  others ;  she,  there- 
fore, makes  no  claim  to  the  slaves,  !(iudwell,  Thornton,  Henry,  But- 
ler, Tom,  Samuel,  Jack,  and  Eleanor ;  that  none  of  the  said  last- 
mentioned  slaves  are  in  her  possession  or  subject  to  her  control,  nor 
were  they  so  when  the  complainants  issued  out  their  writ  of  replevin 
in  their  bill  mentioned,  or  at  the  time  they  instituted  this  suit. 

In  this  case  it  is  agreed,  that  the  following  facts  be,  and  they  are 
hereby,  admitted  as  true,  reserving  all  objections  to  the  admissibility 
of  the  facts  as  competent  testimony  in  the  case,  namely,  That  Bichaxd 
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Bland  Lee  and  his  wife  Elizabeth,  one  of  the  defendants,  resided  at 
Fairfax  county,  in  the  State  of  Virginia,  on  the  9th  January,  in  the 
year  1809,  and  said  Richard  B.  Lee  then  held  the  negroes  and  other 
personal  property,  mentioned  in  the  deed  of  that  date,  from  said 
Richard  B.  Lee,  to  Lee,  MafEt,  and  Coleman,  filed  with  defendant 
Elizabeth's  answer,  and  marked  Exhibit  No.  3. 

That  the  said  R.  B.  Lee  and  his  wife  Elizabeth  were  housekeepers, 
and  resided  together,  in  Fairfax  county,  at  the  date  aforesaidi 
that  the  said  negroes  and  other  personal  property  continued  in  their 
possession  after  the  deed  of  the  9th  January,  1809,  had  been  made, 
in  like  manner  as  such  possession  had  been  held  before  said  deed 
was  made,  and  so  continued  until  they  removed  to  Washington 
City,  in  the  year  1814,  or  1815,  when  they  brought  said  negroes  and 
other  property,  from  Fairfax  county  with  them  to  the  city  of  Wash- 
ington. That  from  the  period  of  said  removal  to  Washington,  said 
personal  property,  as  distinguished  from  the  negroes,  was  assessed 
by  the  officers  of  the  corporation  as  the  property  of  the  said  Richard 
B.  Lee. 

That  four  of  the  said  negroes  were,  for  the  first  time,  in  the  year 
1818,  assessed  to  said  Richard  B.  Lee.  That  prior  to  the  9th  day 
of  January,  in  the  year  1809,  the  ssCid  Richard  B.  Lee  was  seised 
in  fee  of  five  undivided  eighth  parts  of  8,000  acres  of  land  in  Spot- 
sylvania county,  in  the  State  of  Virginia,  which  was  conveyed  by 
said  Richard  B.  Lee  and  said  Elizabeth  his  wife,  to  Ludwell  Lee  in 
fee-simple. 

The  execution,  due  acknowledgment,  and  recording  of  the  deed 
and  bills  of  sale,  exhibited  with  the  defendant  Elizabeth  Lee's  answer, 
is  admitted. 

The  execution  and  service  of  the  notices  exhibited  with  the  answer 
of  the  defendant,  Edmund  J.  Lee,  is  admitted. 

It  is  admitted  that  the  deed  of  the  9th  January,  1809,  was  delivered 
to  the  trustees  therein  named,  and  that  they  agreed  to  act,  but  never 
took  possession  of  the  property  therein  mentioned,  or  of  any  part 
of  it. 

It  is  also  agreed  that  the  deeds  referred  to  in  E.  J.  Lee's, 
[  *  116  ]  •  Elizabeth  Lee's,  and  Richard  Smith's  answers,  severally, 
were  duly  executed,  acknowledged,  and  recorded,  and  are  to 
be  received  and  treated  as  parts  of  the  record  in  this  case. 

On  these  pleadings,  exhibits,  and  admissions,  various  possessions 
are  assumed  as  grounds  of  relief. 

The  deed  of  Januecry  9, 1809,  recites  that  Mrs.  Lee  had  executed 
a  deed  to  Ludwell  Lee,  relinquishing  her  right  of  dower  to  the 
5|000  acres  of  land  in  Spotsylvania ;  whereas,  the  deed  to  Ludwell 
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Lee,  relinquishing  the  dower  interest,  bears  date  subsequently,  in 
July,  1809. 

It  is  insisted  for  complainants,  that  the  recital  was  false,  and  that 
this  part  of  the  consideration  had  must  be  rejected.  We  do  not 
think  so.  The  transaction  is  of  nearly  thirty  years'  standing,  and  not 
so  open  to  explanation  as  a  more  recent  one ;  it  may  be,  that  a  deed 
had  been  executed  by  Mrs.  Lee,  as  recited,  to  Ludwell  Lee,  and  that 
it  was  afterwards  superseded  by  another ;  be  this  as  it  may,  Richard 
Bland  Lee  was  estopped  by  the  recital  in  his  own  deed ;  and  Mrs. 
Lee's  trustees  bound  to  performance  on  her  part,  supposing  the  re- 
cital to  have  been  untrue.  The  substance  of  the  contract  was,  that 
she  should  relinquish  her  dower  interest  ip  Ludwell  Lee ;  and  she 
did  relinquish  it  obviously  in  compliance  with  the  agreement;  and 
that  it  was  done  in  July,  instead  of  the  preceding  January,  is  an  im- 
material circumstance.  The  husband's  alienee  acquired  the  disin- 
cumbered  estate  in  consideration  of  the  deed  sought  to  be  impeached ; 
and  in  a  court  of  equity,  cannot  deprive  the  wife  of  the  slaves,  without 
doing  equity  to  her,  by  restoring  the  lands  now  beyond  our  reach ; 
provided  the  transaction  was  bond  fide* 

The  other  part  of  the  consideration  was  the  deed  of  trust  (of 
January  9,  1809)  by  which  the  Fairfax  estates  of  Sully  and  Lang- 
ley  were  pledged  for  the  payment  of  the  debt  due  to  Judge  Wash- 
ington. These  estates  were  the  separate  and  sole  property  of  Mrs. 
Lee;  and  not  being  subject  to  execution  by  the  laws  of  Virginia,  the 
creditor  had  not  the  slightest  claim  upon  them,  and  it  would  have 
been  most  unwise  for  Mrs.  Lee  to  have  onerated  them  without  ample 
indemnity. 

Judging  of  the  probabilities  in  1809,  from  future  results,  between 
that  time  and  the  death  of  Richard  Bland  Lee,  in  1827,  and  we  are 
inclined  to  conclude  that  Mrs.  Lee,  with  the  ardor  common  to  her 
sex,  mistook  her  true  interest  in  making  the  exchange  of  her  lands 
for  the  slaves  and  household  goods ;  that  she  has  been  greatly  the 
sufferer,  is  free  from  doubt.  The  Virginia  estates  have  passed  into 
other  hands,  to  satisfy  her  husband's  creditors ;  most  of  the  slaves 
have  been  sold  to  supply  his  improvidence  and  necessities ;  and  the 
little  that  is  left  of  the  property  secured  to  Mrs.  Lee,  (down  to  the 
humblest  utensil,)  is  now  sought  to  be  appropriated  to  the  satisfaction 
of  the  judgment  on  which  the  bill  is  founded. 

That  the  deed  of  trust  to  Henry  S.  Turner,  and  others,  to  secure 
Judge  Washington's  debt,  was  executed  in  good  faith,  is 
not  •  controverted ;  the  objection  is,  that  the  debt  was  paid  [  *  117  ] 
by  means  independent  of  the  lands  mortgaged;  and  the 
mortgage  discharged.     The  consideration,  therefore,  given  by  Mnk 
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Lee  for  the  slaves  and  other  property  secured  to  her  separate  nsci 
is  folly  proved;  and  was  ample  when  the  contract  was  made; 
and  this  is  all  that  rested  upon  the  respondents  to  establish,  to 
resist  the  claim  of  the  complainants  on  the  first  aspect  of  the 
bill ;  that  which  alleges  the  deed  to  have  been  firaudulent  in  its  in- 
ception. 

But  an  after  circumstance  is  invoked  as  famishing  evidence  favor- 
able to  the  complainants.  In  the  interrogating  part  of  the  bill,  the 
respondents  are  required  to  answer,  whether  the  debt  mentioned  in 
the  deed  of  1809,  as  due  to  Judge  Washington,  had  ever  been  paid ; 
by  whom,  and  firom  what  funds  ?  Edmund  J.  Lee  responds,  that  he 
had  no  distinct  recollection  on  the  subject ;  Mrs.  Lee  admits  that  no 
sale  of  the  Fairfax  lands  was  made  under  the  deed  to  Henry  S. 
Turner,  and  others,  but  that  the  eight  slaves,  who,  in  such  event, 
were  to  be  returned  to  her  husband,  had  been  disposed  of  by  him, 
&c.  If  Mrs.  Lee  meant  to  say  that  the  trustees  had  not  sold  by  vir- 
tue of  the  deed  of  trust  for  Judge  Washington's  benefit,  then  she 
answered  truly.  If,  however,  she  is  to  be  understood  as  answering 
that  the  estates  pledged  were  not  applied,  in  part,  to  the  extinguish- 
ment of  the  debt,  then  she  was  mistaken.  Sully,  the  homestead, 
was  sold  to  Francis  Lightfoot  Lee,  in  February,  1811,  for  018,000 ; 
embracing  the  five  hundred  acres  which  was  Mrs.  Lee's  individual 
property,  and  including  two  hundred  and  seventeen  acres  in  addition ; 
out  of  which  sum  Judge  Washington  was  paid  $7,450.  The  estate 
was  not  conveyed  by  the  trustees,  but  by  Richard  Bland  Lee,  the  re- 
spondent Elizabeth,  and  Bushrod  Washington,  with  covenants  of 
title  and  warranty.  The  conveyance  upon  its  face  recites,  in  the 
fullest  manner,  that  $7,450  of  the  purchase-money  had  been  paid  by 
Francis  Lightfoot  Lee  to  Judge  Washington,  in  discharge  of  the 
balance  of  debt  due  to  him.  There  can  be  little  doubt,  Mrs.  Lee,  in 
her  answer,  was  mistaken,  in  admitting  to  her  prejudice  that  the 
Fairfax  lands  had  not  been  appropriated  to  the  payment  of  Judge 
Washington's  debt  Her  principal  object  seems  to  have  been  to  dis- 
avow all  claim  of  title  to  the  eight  slaves. 

Suppose,  however,  that  Judge  Washington's  debt  had  been  paid 
by  other  means,  and  the  Fairfax  lands  disincumbered  of  it ;  could 
the  fact  influence  this  cause  ?  That  it  could  not,  is  manifest.  The 
complainants,  by  their  bill,  do  not  seek  to  come  in  under  the  deed  to 
Turner,  and  others ;  nor  under  that  to  Edmund  J.  Lee,  and  others. 
If  they  had,  and  if  the  fact  had  been  established,  that  Mrs.  Lee,  by 
the  payment  of  the  debts  from  independent  means,  retained  her 
lands,  and  the  slaves  also,  then  a  court  of  equity  would  treat  her  as 
a  trustee  for  Richard  Bland  Lee,  and  let  in  the  complainants  as  his 
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assignees,  to  subject  the  slaves,  &c.,  to  the  payment  of  the  bank 
debt.  But  the  bill  charges  that  the  deed  to  Edmund  J.  Lee 
•  and  others,  was  firaudulent,  and  void  in  its  inception ;  pre-  [  *  118  ] 
senting  no  case,  founded  on  the  subsequent  transaction  al- 
luded to  ;  and  the  court  cannot  notice  it  other  than  as  evidence  to  fix 
firaud  on  the  respondents  in  executing  the  deed  sought  to  be  set 
aside ;  which,  if  valid  then,  must  be  deemed  so  now.  The  capacity 
of  the  husband  to  contract,  through  the  intervention  of  trustees,  with 
the  wife,  and  to  make  a  valid  conveyance,  founded  on  a  band  Jide 
consideration  paid  out  of  the  wife's  seperate  estate,  has  not  been 
questioned ;  nor  is  the  doctrine  open  to  controversy. 

That  a  liberal  construction  should  be  given  to  the  clause  in  the 
Virginia  statute,  for  the  suppression  of  firaud,  we  admit ;  this  is  the 
well-established  rule  in  construing  the  statutes  of  Elizabeth ;  which 
the  first  section  of  the  Virginia  statute  substantially  adopts.  Hey- 
don's  case,  3  Rep. ;  1  Black.  Com.  88 ;  Fitzhugh  v.  Anderson,  2  Hen. 
&  Munford,  304. 

On  the  second  ground  on  which  relief  is  sought,  it  is  insisted  that 
the  complainants  are  entitled  to  have  satisfaction  out  of  the  property 
claimed  by  Mrs.  Lee. 

*^  1.  Because  the  continued  possession,  use,  and  enjoyment  by  said 
Richard  Bland  Lee,  of  the  said  property,  purported  to  be  conveyed 
by  the  deed  of  9th  January,  1809,  was  evidence  of  a  continued 
ownership,  and  avoids  said  deed  as  against  subsequent  bond  fide  pur- 
chasers and  creditors,  without  notice. 

"  2.  That  said  deed,  so  executed  in  Virginia,  will  not  validate  the 
possession,  use,  and  enjoyment  of  said  property  in  the  city  of  Wash- 
ington." 

The  investigation  of  this  assumed  ground  of  relief,  involves  con- 
siderations affecting  the  nuptial  relation. 

We  are  asked  to  deal  with  the  conduct  of  a  wife,  living  in  harmo- 
ny  with  her  husband,  as  if  she  was  a  third  person ;  and  to  decree 
against  her  because  she  did  not  expose  her  husband  to  the  commu- 
nity in  which  they  lived,  and  especially  to  the  complainants,  when 
within  the  wife's  knowledge  he  was  holding  out  her  property  as  his 
own  and  using  of  it  as  his  own,  and  obtaining  credit  upon  the 
faith  that  he  was  the  true  and  absolute  owner. 

That  Richard  Bland  Lee  did  deal  with  and  use  the  property  in 
controversy,  as  if  it  had  been  his  own,  whilst  he  resided  in  this  city ; 
and  that  the  community  did  believe  him  the  true  owner,  and  give 
him  credit  on  the  faith  of  the  property,  is  no  doubt  true ;  and  it  is 
very  probable  that  Mrs.  Lee  knew  the  fact,  but  continued  passive 
and  silent  on  the  subject.     She  denies,  however,  that  she  had  any 
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knowledge  of  the  execution  of  the  deed  of  trust  to  Richard  Smith, 
until  long  after  it  had  been  made ;  and  the  answer,  being  responsive 
to  the  allegations  in  the  bill,  is  conclusive  of  the  fact  denied,  there 
being  no  proof  to  the  contrary. 

Was  it  a  duty  incumbent  on  Mrs.  Lee,  to  advertise  the  community 
in  which  she  lived,  that  her  husband  had  no  title  to  the  property  on 
the  faith  of  which  he  was  obtaining  credit ;  but  that  it  was  hers  ? 
This  would  have  been  charging  the  husband  with  firaudu- 
[  *  119  ]  lent  conduct ;  *  for  it  cannot  be  denied,  that  if  A  sells  and 
conveys  his  slaves  or  lands,  and  then  produces  to  another  his 
previous  paper  title,  and  obtains  credit  upon  the  goods  or  lands  by 
pledging  them  for  money  loaned,  he  is  guilty  of  a  fraud  ;  and  if  the 
true  owner  stands  by  and  does  not  make  his  title  known,  he  will  be 
bound  to  make  good  the  contract,  on  the  principle  that  he  who  holds 
his  peace  when  he  ought  to%ave  spoken,  shall  not  be  heard  now  that 
he  should  be  silent  He  is  deemed  in  equity  a  party  to  the  fraud. 
How  far  the  principle  applies  in  a  case  of  the  wife  of  a  fraudulent 
vendor  standing  by,  we  are  not  called  on  to  decide,  and  wish  to  be 
understood  as  not  deciding.  Mrs.  Lee's  is  not  that  case  ;  to  say  the 
most,  she  was  only  passive  and  silent  in  regard  to  her  rights  generally, 
although  she  may  have  had  knowledge  that  Mr.  Lee  was  obtaining 
credit  on  the  faith  of  her  property,  and  the  question  is,  was  it  her 
duty  to  have  acted. otherwise ?  All  we  need  say  is,  that  a  court  of 
chancery  cannot  hold  Mrs.  Lee  responsible  because  of  her  silence. 

Then,  as  to  the  question  of  possession  continuing  with  the  grantor. 
Leave  the  relation  of  man  and  wife  between  Richard  Bland  Lee  and 
Elizabeth  Lee  out  of  view,  and  it  would  be  impossible  that  any  one 
could  have  been  misled  by  Mrs.  Lee  having  the  possession,  she  hav- 
ing the  sole  and  exclusive  beneficial  interest  and  right  of  possession. 
The  difficulty  arises  firom  a  circumstance,  the  existence  of  which  the 
statutes  of  Virginia  contemplated  and  provided  for.  By  the  act  of 
1785,  it  is'  declared  that  where  any  reservation  or  limitation  shall  be 
made  of  a  use,  or  property,  by  way  of  condition,  reversion,  remainder, 
or  otherwise,  in  goods  and  chattels,  the  possession  whereof  shall  re- 
main in  another,  the  same  shall  be  taken,  as  to  creditors  and  pur- 
chasers of  the  persons  remaining  in  possession,  to  be  fraudulent, 
within  the  first  section  of  the  act ;  and  that  the  absolute  property  is 
with  the  possession,  unless  such  reservation  or  limitation  of  a  use,  or 
property,  is  declared  by  will  or  by  deed,  proved  by  two  witnesses  in 
the  general  court,  or  the  court  of  the  county  wherein  one  of  the  par- 
ties livesy  and  recorded  within  eight  months  after  the  execution 
thereol 

The  statute  of  Virginia  has  been  adopted  in  Tednessee,  where  it 
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has  been  holden  that  a  deed  like  the  present,  founded  on  a  good  con- 
sideration, and  separating  the  title  firom  the  possession,  was  within 
the  statute,  and  must  be  recorded ;  but  when  recorded,  creditors  and 
purchasers  of  him  who  retains  the  possession,  must  take  notice  of  it ; 
and  that  the  recording  exempts  the  property  from  liability  to  execution. 
Crenshaw  v.  Anthony,  Martin  &  Yerger's  R.  110.  The  great  object 
of  the  act  was  to  secure  the  settlement  of  slaves  by  the  intervention 
of  executors  and  trustees,  so  as  to  retain  them  in  the  family,  and  this 
could  be  done  by  a  bond  fide  gift  of  a  husband,  (not  materially  in- 
debted at  the  time,)  to  a  wife  or  children,  if  the  deed  was  duly  re- 
corded, to  the  exclusion  not  only  of  subsequent  creditors,  but  subse- 
quent purchasers  also,  contrary  to  the  27th  of  Elizabeth,  whereby,  (in 
the  language  of  the  supreme  court  of  Tennessee,  in  Marshall 
r.  Booker,  1  Yerger's  R.  16,)  "  an  *  extravagant,  spendthrift  [  *  120  ] 
husband,  may  provide  for  his  wife  and  children  before  they 
are  overtaken  by  ruin."  But  we  can  say  with  Lord  Hardwicke,  in 
Russell  and  Hayward  v.  Hammond,  1  Atik.  15,  ^  that  we  have  hardly 
known  one  case  where  a  person  conveying  was  deeply  indebted  at 
the  time  of  such  gift,  that  it  has  not  been  deemed  fraudulent."  In 
Virginia,  therefore,  the  possession  of  Mrs.  Lee  was  in  accordance 
with  the  established  practice,  and  is  in  no  degree  subject  to  imputa- 
tion. 

It  is  insisted,  however,  that  when  Richard  Bland  Lee  removed  into 
Washington  City,  the  statute  of  Maryland  operated  on  the  Virginia 
title  of  Mrs.  Lee,  and  defeated  it  for  the  benefit  of  purchasers  from 
her  husband. 

The  statute  declares  that  no  goods  or  chattels,  whereof  the  vendor 
shall  remain  in  possession,  shall  pass,  alter,  or  change,  or  any  property 
thereof  be  transferred  to  any  purchaser,  &c.,  unless  the  same  be  by 
writing,  and  acknowledged  before  one  provincial  justice,  or  one  jus- 
tice of  the  county  where  such  seller  shall  reside,  and  be,  within  twenty 
days,  recorded  in  the  records  of  the  same  county.    1729,  c.  8,  §  5. 

The  statute  has  no  reference  to  a  case  where  the  title  has  been 
vested  by  the  laws  of  another  State,  but  operates  only  on  sales,  mort- 
gages, and  gifts,  made  in  Maryland.  The  writing  is  to  be  recorded 
in  the  same  county  where  the  seller  shall  reside,  when  it  is  executed. 
The  seller,  Richard  Bland  Lee,  residing  in  Virginia,  it  was  impossible 
for  Mrs.  Lee  to  comply  with  the  act  That  the  Virginia  deed  secured 
to  Mrs.  Lee  the  same  rights  here  that  it  did  in  Virginia,  we  apprehend 
to  be,  to  some  extent,  an  adjudged  question.  It  has  frequently  arisen 
in  the  state  courts.  The  case  of  Bruce  v.  Smith,  3  Harris  &  Jobnion^ 
499,  was  this :  In  1804,  ^rodhag  owed  Jones,  smd  gave  a  deed  of 
Iru^  on  slaves  to  secure  the  debt,  ($3,000,)  executed  to  Smith  as 
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trustee.  The  parties  resided  in  Georgetown,  where  the  act  of  Mary 
land  of  1729,  continued  in  force  after  this  District  was  separated  from 
Maryland.  The  deed  of  trust  was  duly  proved,  and  recorded  in  the 
District  of  Columbia,  Brodhag  retaining  the  possession  of  the  slaves. 
In  1806,  Brodhag  removed  to  Alleghany  county,  Maryland,  and  con- 
tinued in  possession  of  the  slaves,  as  apparent  owner,  until  August, 
1809,  when  the  sheriflF  of  Alleghany  seized  on  them  by  virtue  of  an 
execution  against  Brodhag  in  favor  of  Deakin's  executors,  and  Smith, 
the  trustee,  sued  Bruce,  the  sheriff,  in  trespass.  In  that  case  (as  in 
this)  Brodhag  had  given  in  the  slaves  to  the  assessor  of  taxes,  and 
had  sold  part  of  them  between  1804  and  1809. 

The  court  of  appeals  of  Maryland,  in  substance,  held  that  the  act 
of  1729  did  not  affect  the  case,  and  the  only  proof  required  to  sustain 
the  plaintiff's  title  was  the  bill  of  sale,  (as  it  is  denominated,)  and 
that  it  lay  on  the  defendant  to  prove  firaud  in  fact  in  order  to  avoid  it. 

In  1804,  the  jurisdictions  exercised  in  the  District  of  Columbia,  and 

the  State  of  Maryland,  were  as  distinct  as  those  of  Virginia 

[  *  121  ]  and  the  •  District,  so  that  the  case  of  Bruce  v.  Smith,  3  Har, 

&  Johns.  499,  was  similar  in  respect  to  conflict  of  jurisdic? 

lion  with  the  one  before  the  court. 

The  same  point  came  up  in  Tennessee,  and  met  the  decisioji  of 
the  supreme  court  of  that  State. 

The  following  are  the  material  facts  in  the  Tennessee  case :  — 

In  1812,  in  Lunenberg  county,  Virginia,  Daniel  Crenshaw  sold 
and  conveyed  certain  slaves  to  Richard  Herring,  who  soon  after  con- 
tracted for  the  purchase  of  a  tract  of  land  from  Daniel  Crenshaw/ 
lying  in  the  same  county ;  but  Nancy  Crenshaw,  the  wife  of  Daniel, 
refused  to  relinquish  her  right  of  dower ;  and  to  induce  her  to  do  so, 
Herring  agreed  with  her  and  her  son,  Cornelius  Crenshaw,  to  convey 
to  the  latter,  in  trust  for  his  mother,  and  for  her  separate  use,  two  of 
the  slaves  previously  purchased  from  Daniel  Henshaw.  The  deed 
was  duly  executed  and  recorded  in  Lunenburg. 

In  1814,  Daniel  Crenshaw  and  his  wife  removed  to  Tennessee, 
carrying  the  slaves  with  them ;  Cornelius  the  trustee  continuing  to 
reside  in  Virginia. 

In  Tennessee,  to  all  appearance,  Daniel  Crenshaw  was  the  true 
owner  of  the  slaves,  and  acquired  credit  on  the  faith  of  the  property. 
He  was  improvident,  for  which  reason,  manifestly,  the  wife  caused 
the  slaves  to  be  secured  to  herself;  and.it  may  be  remarked  that  sim- 
ilar motives  have  led  to  many,  not  to  say  most  of  this  description  of 
conveyances,  in  the  States  where  the  provisions  of  the  act  of  1786  of 
Virginia  prevail. 

In  1821,  Stacy  recovered  a  judgment  against  Daniel  Crenshaw  in 
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the  county  of  bis  residence  in  Tennessee,  by  virtae  of  an  execution 
founded  on  which  judgment,  Anthony,  the  sheriff,  seized  upon  the 
slaves;  and  Cornelius  Crenshaw,  as  his  mother's  trustee,  sued  the 
sheriff  in  detinue.  The  circuit  court  held  the  deed  of  trust  void,  by 
force  of  the  statute  of  Tennessee,  (which  is  very  nearly  a  transcript 
of  that  of  Virginia,)  because  the  deed  had  not  been  recorded  in  Ten- 
nessee ;  a  verdict  was  rendered  for  the  defendant ;  and  the  plaintiff 
prosecuted  his  writ  of  error  to  the  supreme  court,  where  the  judgment 
was  reversed. 

The  court  held,  that  the  deed  made  in  Virginia,  separating  the 
title  and  possession,  was  of  a  character  to  be  operated  upon  by  the 
act  of  1785  of  Virginia ;  and  had  the  deed  not  been  recorded  there, 
as  to  creditors  and  purchasers,  the  title  would  have  been  deemed  to 
be  with  the  possession ;  but  having  been  recorded  there,  a  title  fair 
and  unimpeachable  vested  in  the  trustee,  and  cestui  que  trust,  Nancy; 
that  being  valid  in  Virginia,  the  statute  of  Tennessee  could  not  affect 
it     Furthermore :  — 

The  court  refused  to  hold  the  vnfe  responsible,  because  she  had 
continued  passive  and  silent  in  regard  to  her  separate  right  to  the 
slaves,  by  which  individuals  might  have  been,  and  in  all  probability 
were,  induced  to  believe  her  husband  the  true  owner,  and  to  give 
him  credit  on  the  faith  of  the  property.  In  that  case,  as  in  this,  the 
wife  had  done  no  affirmative  act,  designedly  to  draw  in  the  creditor 
to  trust  her  husbcmd ;  and  the  court  believed,  by  remaining 
silent,  •  she  had  violated  no  duty,  nor  been  guilty  of  any  [  *  122  ] 
deceit  on  which  a  forfeiture  of  her  right  could  be  pro- 
nounced. 

The  deed  in  controversy  is  also  embraced  by  the  4th  section  of  the 
statute  of  Virginia,  which,  amongst .  other  things,  provides  for  the 
recording  of  ail  deeds  of  trust  and  mortgages,  upon  acknowledgment 
or  proof  according  to  the  directions  of  the  act;  it  having  been  holden 
by  the  courts  of  Virginia,  and  this  court,  (3  Hen.  &  Mun.  232 ;  3 
Cranch,  150,)  that  deeds  conveying  chattels  are  included  within  the 
section  referred  to.  And  the  deed  vesting  the  property  in  Mrs.  Lee's 
trustees  having  been  duly  recorded  in  the  manner  required  by  the 
statute,  it  was  effectual  according  to  the  laws  of  Virginia,  to  protect 
the  title  against  subsequent  creditors  of,  or  purchasers  from,  Richard 
Bland  Lee. 

Upon  the  whole,  we  are  of  opinion  the  decree  below  dismissing 
the  bill  should  be  affirmed. 

Baldwin,  J.  dissented. 

Thompson,  J.  did  not  sit  in  this  cause. 

U  H.  253. 
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The   Bank   op   the  United  States,   Appellants,  v,   George  W. 

Peter  and  others,  Appellees. 

13  P.  123. 

Though,  in  general,  a  janior  incumbrancer  who  pays  off  a  prior  incambrance  has  a  right  to 
be  sabstitnted  in  place  of  the  first  incumbrancer,  yet  this  right  may  be  controlled  by  an 
agreement  of  the  junior  incumbrancer  that  the  property  shall  be  otherwise  appropii* 
ated. 

The  case  is  stated  in  the.  opinion  of  the  court. 
Sergeant  and  Goxe,  for  the  appellants. 
Kei/y  for  the  appellees. 

INFLean,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circuit  court  for  the  Dis^ 
trict  of  Columbia. 

The  facts  out  of  which  the  controversy  arises  are  substantially  as 
follows :  —  • 

At  April  term,  1822,  the  Union  Bank,  of  Gteorgetown,  recovered 
two  judgments  against  George  Peter,  amounting,  exclusive  of  costs, 
to  the  sum  of  $7,934. 

On  the  9th  April,  1824,  George  Peter  executed  a  deed  of  trust  to 
Thomas  Peter  and  Robert  P.  Dunlop,  which  was  supposed,  at  the 
time,  to  include  all  the  real  property  owned  by  George  Peter  within 
the  District  of  Columbia.  The  conveyance  was  made  in  trust,  to 
indemnify  Thomas  Peter,  who  had  become  the  indorser  of  George 
to  a  large  amount.  A  great  number  of  debts  were  enumerated  in 
the  deed,  and,  amon^.  others,  one  to  the  Bank  of  the  United  States 
of  (12,000 ;  which  "^^e  designed  to  be  paid  in  whole  or  in  part,  by 
the  sale  of  the  property  included  in  the  deed  of  trust 

The  judgments  of  the  Union  Bank,  above  stated,  v^ere  not  em- 
braced by  the  deed  of  trust 

Before  any  act  was  done  under  this  deed,  Dunlop  relinquished  the 
trust  to  Thomas  Peter,  his  co-trustee. 

On  the  19th  May,  1824,  the  Bank  of  the  United  States  recovered 
a  judgment  of  (5,000  against  Gteorge  Peter,  as  indorser  or  drawer 
with  John  Peter. 

In  September,  1829,  the  property  conveyed  in  trust  was  sold  by 
Richard  Smith,  cashier  of  tiie  Branch  Bank  of  the  United  States ; 
who  had  been  appointed  by  Thomas  Peter,  with  the  consent  of  the 
creditors,  to  act  as  agents  in  the  premises.  The  net  proceeds  of  the 
sale,  deducting  certain  charges,  were  (37,285.90,  an  amount  insuffi- 
cient to  discharge  all  the  debts. 
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The  judgments  of  the  Union  Bank,  though  not  included 
in  the  *deed  of  trast,  constituted  a  lien  on  all  the  real  prop-  [  *  124  ] 
erty  of  Gteorge  Peter  in  the  District ;  and  in  order  to  give 
unincumbered  titles  to  purchasers  at  the  above  sale,  Richard  Smith, 
with  the  consent  of  the  creditors  and  Thomas  Peter,  paid  those  judg- 
ments out  of  the  proceeds  of  the  sale ;  but  satisfaction  was  not  en- 
tered upon  the  record.  The  payment  was  stated  to  be  for  the  use  of 
the  Bank  of  the  United  States ;  and  writs  of  scire  facias  have  been 
brought  to  revive  the  judgments. 

It  having  been  discovered  that  the  trust  deed  of  the  9th  April, 
1824,  did  not  include  all  the  property  of  George  Peter  within  the  Dis- 
trict, on  the  1st  October,  1829,  be  executed  another  deed  of  trust  to 
Thomas  Peter,  for  ten  lots  in  the  city  of  Washington,  which  were 
required  to  be  sold,  and  the  proceeds  applied  in  paying  certain  judg- 
ments against  George  Peter  as  drawer,  and  Thomas  Peter  as  in- 
dorsee One  of  the  judgments  specified  was  obtained  by  the  Bank 
of  the  United  States.  And  on  7th  May,  1830,  another  deed  of  trust 
was  executed  by  George  Peter  to  Thomas  Peter,  including  the  above 
ten  lots  and  one  other  lot  in  the  city  of  Washington.  This  deed 
was  designed  to  remedy  some  defect  or  informality  in  the  first  deed 
for  the  ten  lots,  and  to  convey  one  other  lot ;  the  same  judgments 
are  recited  as  in  the  first  deed,  and  the  same  trust  declared. 

These  eleven  lots  were  sold  by  Richard  Smith,  in  October,  1829, 
and  May,  1830,  for  $5,280.70. 

In  1834,  Thomas  Peter  died,  and  this  proceeding  is  carried  on  by 
his  executors ;  who,  with  George  Peter,  filed  their  bill  stating  the 
above  facts,  and  praying  that  Richard  Smith  and  the  Bank  of  the 
United  States  be  decreed  to  pay  over  the  proceeds  of  the  sale  of  the 
eleven  lots,  in  their  possession,  to  the  creditors  named  in  the  trust 
deed  of  9th  April,  1824.  This  application  is  made  on  the  ground 
that  as  the  judgments  of  the  Union  Bank  were  a  lien  upon  the 
eleven  lots,  and  were  paid  out  of  the  trust  funds,  the  trustee,  in  be- 
half of  the  creditors  and  himself,  has  a  right  in  equity  to  the  proceeds 
of  the  sale  of  these  lots,  under  the  lien  of  the  judgments. 

This  claim  is  resisted  by  the  Bank  of  the  United  States,  on  the 
ground  that  the  judgment  obtained  by  the  bank  for  $5,000,  in  May, 
1824,  long  before  the  execution  of  the  deed  of  trust  for  these  lots, 
constituted  a  lien  upon  them,  after  the  discharge  of  the  judgments 
of  the  Union  Bank.  There  were  other  judgments  against  Greorge 
Peter,  rendered  in  May,  1824,  which  were  not  provided  for  in  the 
trust  deed  of  April,  1824,  and  which  daim  a  proportionate  interest 
with  the  Bcmk  of  the  United  States  in  the  lien  on  the  eleven  lots. 
This  daim  is  not  resisted  by  the  Bank  of  the  United  States,  which 
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claims  out  of  the  proceeds  of  the  sale  of  the  eleven  lots,  as  its  divi- 
dend, the  sum  of  $2,428.62. 

And  the  question  in  this  controversy  is,  whether  the  proceeds  of 
the  sale  of  the  eleven  lots  shall  be  paid  to  the  creditors  named  in 
the  deed  of  trust  of  the  9th  April,  1824 ;  to  the  Bank  of  the 
[  •  125  ]  United  *  States,  on  their  judgment,  and  on  the  other  judg- 
ments of  May,  1824,  under  which  the  lien  is  set  up ;  or  to 
the  creditors  named  in  the  trust  deeds  of  these  lots  of  1829  and  1830. 

Although  the  bill  in  this  case,  in  its  specific  prayer,  does  not  extend 
beyond  an  application  of  this  fund  under  the  first  deed  of  trust,  yet 
there  are  certain  agreements  €uid  admissions  on  the  record,  which 
authorize  the  court  to  make  a  final  decision  in  the  case. 

It  seems  that  a  satisfaction  has  not  been  entered  on  the  judgments 
of  the  Union  Bank,  although  they  have  been  paid  in  fulL  The 
entry  that  this  payment  was  made  for  the  use  of  the  Bank  of  the 
United  States,  can  have  no  effect  favorable  to  the  bank,  on  the 
present  question.  Under  the  trust  deed,  the  Bank  of  the  United 
States  had  but  a  common  interest  with  the  other  creditors  named, 
in  discharging  or  controlling  the  lien  of  these  judgments.  And  it 
is  on  the  discharge  of  this  incumbrance  by  the  .trustee,  out  of  the 
trust  fund,  that  he  sets  up  the  right  in  equity,  in  behalf  of  himself 
and  the  creditors  named  in  the  deed,  to  be  subrogated  to  all  the 
rights  of  the  Union  Bank  as  plaintiffs  in  the  judgments. 

It  is  a  well-settled  principle  in  equity,  that  a  judgment  creditor, 
who  is  compelled  to  pay  off  prior  incumbrances  on  land  to  obtain 
the  benefit  of  his  judgment,  may,  by  assignment,  secure  to  himself 
the  rights  of  the  incumbrances.  And  the  same  rule  applies  where 
a  junior  mortgagee,  to  save  his  lien,  is  obliged  to  satisfy  prior  mort- 
gages on  the  same  estate.  He  stands  as  the  assignee  of  such  mort- 
gages, and  may  claim  all  the  benefits  under  the  lien  that  could  have 
been  claimed  by  his  assignor. 

But  the  effect  of  this  principle  is  controlled  in  the  present  case,  by 
the  subsequent  acts  of  the  parties. 

If  the  lien  of  the  judgments  of  the  Union  Bank  had  been  uncon- 
ditionally extinguished,  the  lien  of  the  judgment  of  the  Bank  of  the 
United  States,  and  the  other  judgments  of  the  same  date,  would 
have  attached  to  the  eleven  lots ;  but  this  effect  has  also  been  con- 
trolled by  the  acts  of  the  parties. 

The  judgments  of  the  Union  Bank  were  not  paid  until  January, 
1830.  So  that  prior  to  this  time,  on  no  principle  could  the  lien  of 
these  judgments  be  held  to  be  extinguished.  And  before  this  time 
the  trust  deed  was  executed. 

This  deed  was  executed  on  the  1st  October,  1829,  and  it  contains 
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the  following  recital :  **  Whereas,  the  said  George  Peter  is  indebted 
to  the  president,  directors,  and  company  of  the  Bank  of  the  United 
States ;  to  the  president  and  directors  of  the  Union  Bank  of  George- 
town ;  and  to  the  president  and  directors  of  the  Farmers  and  Me- 
chanics' Bank  of  Georgetown,  in  divers  large  sums  of  money,  for 
which  the  said  George  Peter  gave  his  several  promissory  notes,  paya- 
ble to  the  said  Thomas  Peter,  and  by  him  indorsed  to  the  said  banks, 
upon  which  notes,  judgments  have  been  obtained,"  &c.  And  the 
lots  are  conveyed  to  Thomas  Peter  in  trust  for  the  payment  of  the 
above  judgments ;  and  were  sold  in  October,  1829,  and  May,  1830, 
by  Richard  Smith,  agent  for  the  trustee  and  the  creditors 
named  in  the  *  deed.  He  was  cashier  of  the  Branch  Bank  [  *  126  ] 
of  the  United  States,  at  Washington,  and  represented  the 
interests  of  the  bank  in  the  proceeding. 

From  these  facts,  it  appears  that  before  the  judgments  of  the 
Union  Bank  were  satisfied,  and  consequently  before  there  was  any 
pretence  that  the  lien  of  these  judgments  on  these  lots  was  extin- 
guished, with  the  consent  and  approbation  of  all  the  parties  inter- 
ested, the  deed  of  the  1st  October,  1829,  was  executed.  That  this 
arrangement  was  made  with  the  approbation  of  .the  Bank  of  the 
United  States,  is  clear  from  the  face  of  the  deed,  and  the  agency  of 
Smith  in  selling  the  property. 

Except  by  virtue  of  the  trust  deed.  Smith  had  no  right  to  sell  the 
property ;  and  acting  as  he  did  for  the  creditors  named  in  the  deed, 
among  which  the  Bank  of  the  United  States  was  prominent,  it  is 
too  late  for  the  bank,  after  the  sale,  to  disavow  his  agency. 

The  contingent  lien  of  the  bank  on  the  eleven  lots,  by  virtue  of 
its  judgment,  in  May,  1824,  does  not  seem  to  have  been  considered 
by  the  bank  or  the  trustee,  when  the  trust  deed  was  executed  as  of 
any  value.  It  depended  entirely  on  the  unconditional  extinguish- 
ment of  the  lien  under  the  judgments  of  the  Union  Bank. 

It  is  contended,  that  as  the  judgments  of  the  Union  Bank  were  a 
lien  upon  all  the  real  estate  of  George  Peter  in  the  District,  that  the 
court  would  have  directed  executions  on  these  judgments  to  be  levied 
on  the  property  of  Peter,  other  than  the  eleven  lots ;  so  as  to  have 
left  them  to  be  sold  under  the  judgment  of  the  Bank  of  the  United 
States.     And  that  the  same  rule  should  now  prevail. 

The  answer  to  this  is,  that  before  the  judgment  of  the  Bank  of 
the  United  States  was  rendered,  the  ftrst  deed  of  trust  was  executed, 
which  embraced  all  the  property  of  Peter  in  the  District,  except  the 
eleven  lots.  That  this  deed  was  valid,  and  that  the  rule  would  have 
been  applied  as  between  the  lien  of  the  Union  Bank  and  the  grantee 
of  the  .first  deed  of  trust,  but  not  as  to  subsequent  liens. 

VOL.   XIII.  8 
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Here  are  the  judgment  lien  and  the  trust  deed,  covering  the  same 
property,  except  the  eleven  lots,  which  axe  covered  by  the  judgments, 
but  not  by  the  deed.  The  judgment  of  the  Bank  of  the  United 
States  created  no  lien.  Under  such  circumstances,  the  court,  could 
not  have  postponed  either  the  lien  of  the  Union  Bank  or  the  rights 
under  the  deed  of  trust,  in  behalf  of  the  judgment  of  the  Bank  of 
the  United  States*;  but  would  have  directed  that  the  eleven  lots 
should  be  sold,  under  the  judgments  of  the  Union  Bank. 

This  would  have  been  the  correct  rule  under  these  conflicting 
rights ;  but  the  case  turns  on  the  deeds  of  trust  of  1829  and  1830, 
which  conveyed  the  title,  subject  only  to  the  prior  lien  of  the  judg- 
ments of  the  Union  Bank.  And  this  was  done  with  the  consent  of 
the  agent  of  the  Bank  of  the  United  States.  We  think  this  consent, 
as  shown  in  the  deeds,  and  the  sale  of  the  eleven  lots,  connected  with 
the  facts  of  the  case,  goes  to  establish  the  trust  deeds  ;  and  that  the 
proceeds  of  the  sale  of  these  lots  must  be  paid  over  on  the  judgments 
specified  in  the  deeds  according  to  their  respective  priorities. 
[  •  127  ]  *  As  the  decree  of  the  circuit  court  is  not  in  accordance 
with  this  view  of  the  case,  it  must  be  reversed ;  and  the 
case  sent  down  for  further  proceedings. 


CHARiiES  King,  Appellant,  v.  Josias  Thompson  and  others,  Heirs  at 

Law  of  George  King,  deceased,  Appellees. 

13  P.  128. 

A  question  of  fact,  whether  the  appellant  had  a  claim  in  cquity^  in  personam^  as  well  as 

in  rem* 

The  case  is  stated  in  the  opinion  of  the  court     It  was  an  appeal 
.    from  the  circuit  court  for  the  county  of  Washington  in  the  District 
of  Columbia. 

Clement  Coxe^  for  the  appellant 
Coxe^  contra. 

[  *  130  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

In  1812,  Thompson  married  the  daughter  of  King,  who, 
being  a  man  of  considerable  estate,  offered  to  give  Thompson  a 
house  and  lot  in  Georgetown,  then  in  a  dilapidated  state,  if  Thomp- 
son would  repair  the  premises  so  as  to  make  them  a  comfortable 
residence ;  King  saying,  he  intended  the  property  for  his  daughter, 
the  wife  of  Thompson. 

Thompson  accepted  the  offer,  went  into  possession,  and  expended 
in  repairs  and  improvements,  ^4,000. 
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About  1816,  Thompson  claimed  to  have  the  property  conveyed  to 
him  by  Eang,  who  refused ;  but  offered  to  vest  the  title  in  trust  foi 
Thompson's  wife.  Thompson  made  several  alterative  propositions ; 
one  amongst  others,  that  the  house  and  lot  should  be  valued  as  of 
the  date  when  it  was  put  into  his  possession ;  and  that  he  would  pay 
the  amount  over  to  King,  and  take  a  title ;  which  proposition  the 
latt^  accepted ;  or,  offered  to  convey  a  part  of  the. lot,  including  the 
house,  to  Thompson,  and  another  part  to  Thompson's  wife.  Under 
these  circumstances,  Thompson  continued  to  occupy  the  premises  for 
a  time,  and  afterwards  removed  from,  and  rented  them;  King  setting 
up  no  daim  to  have  the  property  returned  to  him. 

In  1820,  he  died,  and  the  ti^e  descended  on  his  heirs.  King,  at 
his  death,  was  largely  indebted,  say  (36,000,  and  much  over  the 
means  of  payment ;  his  creditors  filed  a  bill  to  have  satis- 
faction *of  their  demands,  out  of  the  real  as  well  as  per-  [  *  131  ] 
sonal  estate ;  and  the  trustee  appointed  by  the  circuit  court 
to  sell  the  property,  amongst  other  lands,  sold  that  claimed  by  Thomp- 
son. The  latter  filed  his  bill  to  avoid  the  sale,  and  for  a  specific  per- 
formance against  Song's  heirs,  the  trustees  of  the  creditors,  &c. ;  the 
record  in  which  cause,  as  reported  in  9  Pet  204,  is,  by  the  exceptions 
and  an  agreement,  made  a  part  of  this  proceeding. 

The  creditors  denied  the  existence  of  the  title  set  up  by  Thomp- 
son, claiming  the  house  and  lot  as  subject  to  King's  debts,  and  went 
to  issue.  The  court  below  decreed  specific  performance,  from  which 
the  defendants  appealed  to  this  court,  where  the  decree  below  was 
reversed.  But  Thompson  having  an  alternative  prayer  in  his  bill, 
claiming  priority  of  the  general  creditors  of  the  king,  in  the  form  of 
a  lien  on  the  property,  to  the  value  of  the  improvements  he  had  put 
upon  it,  this  court  held  that,  although  there  was  not  sufficient  evi- 
dence to  authorize  a  decree  for  title,  still,  Thompson  had,  by  the  rules 
of  a  court  of  equity,  a  lien  for  the  money  expended  on  the  improve- 
ments, and  the  cause  was  remanded  with  a  mandate  that  the  prop- 
erty should  be  advertised  and  sold,  and  the  proceeds  of  the  sale  be 
applied,  first,  to  the  satisfaction  of  the  money  expended  by  Thomp- 
son in  making  the  improvements ;  <'  and  the  balance,  if  any,  to  be 
paid  over  for  the  benefit  of  the  creditors  of  King." 

The  property  was  accordingly  sold,  and  brought  little  more  than 
$800,  leaving  upwards  of  (3,000  unsatisfied. 

The  trustee  of  the  creditors  of  King's  estate,  from  time  to  time 
made  various  sales  and  reports ;  and  at  April  term,  1837,  reported 
that  Alexander  Caldwell,  the  administrator  of  Thompson,  (then  de- 
ceased,) had  presented  as  a  debt  due  from  the  estate,  the  balance  not 
refunded  to  Thompson  by  the  sale  of  the  house  and  lot.     The  other 
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creditors  resisted  the  claim,  as  forming  no  demand  on  the  estate ; 
and  insisted  Thompson's  remedy  extended  only  to  the  property  im^ 
proved  and  fixed  with  the  lien,  by  the  decree  of  the  supreme  court 
But  the  circuit  court  overruled  the  exception,  and  adjudged  that 
Thompson's  administrator  should  come  in  for  an  equal  dividend  with 
the  general  creditors. 

From  this  order  the  creditors  appealed.  Thompson,  by  his  bill  to 
subject  the  house  and  lot,  claimed  a  priority  of  lien,  and  bad  it 
allowed  to  him,  in  exclusion  of  the  general  creditors ;  he  proceeded 
against  the  thing,  and  did  not  set  up  any  personal  demand  extend- 
ing beyond  the  lien,  against  the  other  estate  of  King ;  and  we  ait 
clearly  of  opinion  none  exists.  And  therefore  order,  that  so  much 
of  the  proceeding  in  the  circuit  court  as  allowed  the  administrator 
of  Thompson  to  come  in  with  the  general  creditors  of  King,  to  re- 
ceive a  dividend  founded  on  said  claim,  be  reversed,  and  that  the 
cause  be  remanded  for  further  proceedings. 


The  United  States,  Appellant,  v.  The  Heirs   of  F.  M.  Arrb- 

DONDO,  and  others,  Appellees. 

13  P.  133. 

Under  a  Spanish  concession  in  East  Florida,  the  survey  mast  be  made  as  called  for  in  the 
concession,  and  if  the  whole  quantity  cannot  thus  be  had,  by  reason  of  prior  grants,  an 
equivalent  elsewhere  cannot  bo  taken. 

The  case  is  stated  in  the  opinion  of  the  court. 
Orundp,  (attorney-general,)  for  the  United  States. 
No  counsel  contrd. 

Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  superior  court  of  East  Florida,  which 
confirmed  the  claim  of  the  appellees  to  a  cession  or  grant  of  land, 
made  by  the  governor  of  Florida,  to  Fernando  de  la  Maza  Arredondo. 

The  concession  was  made  on  the  24th  March,  1817,  for  38,000 
acres  of  land,  in  absolute  property,  without  prejudice  to  a  third  party, 
situated  on  the  two  banks  of  a  stream  which  enters  the  Suwanee 
Eiver,  called  Alligator  Creek,  beginning  at  about  seven  miles 
west  of  an  Indian  town  called  Alligatortown,  situated  northwestaidly 
about  forty  miles  distant  from  Payrestown,  and  about  eighty  miles 
from  Buena  Vesta,  which  parts  of  the  country  are  known  under  the 
name  of  Alachua.  In  the  petition  for  this  concession,  the  petitioner 
asks,  in  consideration  that  the  situation  and  then  state  of  the  prov* 
ince  did  not  permit  the  survey  and  demarcation  of  the  tract  to  be 
made,  and  also  the  survey  could  not  be  made  for  want  of  a  surveyor; 
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the  surveyor  appointed  by  the  government  having  other  occupations; 
which  prevent  him  £rom  repairing  to  that  part  of  the  province ;  he 
asks  the  governor  to  suspend  the  issuing  of  the  title  to  the  property 
until  the  plot  of  the  said  tract  could  be  obtained ;  but,  in  the  mean 
time,  that  the  grant  w];dch  the  governor  might  be  pleased 
•  to  give  him,  by  his  decree,  should  serve  him  as  the  title  [  *  134  j 
thereto,  to  which  the  governor  responds  by  declaring  that 
the  titles  corresponding  to  the  concession,  will  be  issued  to  the  peti- 
tioner as  soon  as  he  shall  present  the  plot  made  by  the  surveyor ; 
and  in  the  mean  time,  that  his  decree  shall  be  ^  an  equivalent  thereof 
in  all  its  parts,  of  which  a  certificate  shall  be  given  to  the  petitioners, 
authenticated  in  due  form,  in  order  that  the  petitioner  may  prove  said 
grant,  and  enjoy  the  said  lands,  and  dispose  of  them  as  he  sees  fit." 
The  authenticity  of  the  petition  and  concession,  is  proved  by  such 
testimony  as  this  court  has  always  deemed  sufficient  for  such  pur- 
pose. It  appears  also,  by  documents  in  the  record,  which  are  men- 
tioned in  the  appellee's  petition  to  the  court  for  the  confirmation  of 
this  concession  or  grant,  that  afiier  the  concession  was  made,  the 
grantee,  for  a  full  and  valuable  consideration,  sold  and  conveyed  this 
tract  of  land,  and  the  title  in  fee  to  the  same  was  vested  in  Moses  E. 
Levy,  one  of  the  appellees  in  this  cause ;  and  that  the  said  Levy  did 
afterwards  by  indenture,  grant,  bargain,  and  sell,  by  way  of  ex- 
change for  other  lands,  the  one  undivided  moiety  or  half  part  of  said 
land  and  its  appurtenances,  in  fee-simple,  to  Fernando  and  Joseph 
de  la  Maza  -Ajredondo.  It  does  not  appear  by  the  record  that  a 
survey  was  made  of  this  concession,  whilst  Florida  continued  a  prov- 
ince of  Spain,  or  that  it  has  been  since  surveyed.  Nor  does  it 
appear  by  any  evidence  in  the  cause,  that  the  locality  of  the  conces- 
sion has  been  definitely  ascertained. 

We  do  not  consider  the  want  of  a  survey  as  interfering  with  the 
light  of  the  party  to  the  land  granted ;  but  it  must  be  taken,  near 
as  may  be,  as  it  is  described  in  the  petition,  where  it  was  asked  for, 
and  as  it  was  granted,  and  cannot  be  taken  elsewhere.  If  it  cannot 
be  found  there,  the  appellees  have  no  claim  to  an  equivalent  Or, 
if,  upon  the  survey,  it  shall  be  found  to  interfere  with  previous  grants 
to  third  parties,  the  concession  will  be  lessened  in  quantity  according 
to  the  extent  of  the  rights  of  third  parties,  and  an  equivalent  for 
such  diminution  cannot  be  surveyed  elsewhere.  Such  are  the  terms 
of  the  concession,  that  the  land  is  to  be  surveyed  ^  in  the  place  where 
the  petitioner  designates,  without  prejudice  to  a  third  party.''  It 
gives  no  right  to  an  equivalent  or  another  location,  if  it  cannot  be 
found  at  or  near  the  place  designated.  An  equivalent  is  not  secured 
by  the  concession,  in  terms;  nor  is  it  by  the  customs  or  usages  of 

8* 
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Spain,  nor  by  any  law  or  oidinance  of  Spain.  And  it  is  proper  here 
to  remark,  that  the  acts  of  congress  for  ascertaining  daiins  and  titles 
to  land  in  Florida,  whilst  they  recognize  patents,  grants,  concessions, 
or  orders  of  survey,  as  evidence  of  title  when  lawfully  made,  do  not 
permit,  in  case  of  a  deficiency  in  the  quantity  from  any  cause  what- 
ever, the  survey  to  be  extended  on  other  lands.  But  this  concession 
calls  for  a  natural  object,  a  creek,  and  is  designated  as  beginning  on 
the  creek  about  seven  miles  west  of  an  Indian  town  called  Alligator- 
town.     A  survey  may  then  be  made  so  as  to  give  the  appellees  the 

benefit  of  the  concession,  according  to  the  description  in  the 
[  *  135  ]  petition,  supposing  that  Alligator  *  Creek  exi^,  and  that 

Alligatortown  can  be  found ;  for,  by  running  a  line  due  west ' 
from  the  centre  of  the  town  until  it  strikes  the  creek,  then  extending 
that  line  west  for  a  base  line  of  the  survey,  making  the  centre  of  the 
creek  equidistant  firom  its  extremities,  and  then  running  down  the 
creek  on  both  sides  of  it,  towards  the  Suwanee,  without  regard  to  the 
windings  of  the  creek,  being  cut  by  the  downward  lines ;  the  conces- 
sion may  be  described  by  survey,  so  as  to  answer  the  description  of 
being  on  the  two  banks  of  the  stream  or  creek.  Or,  in  the  event  of 
no  such  creek  existing  within  or  at  the  distance  of  seven  miles  from 
Alligatortown,  or  at  a  reasonable  distance  over  seven  miles  to  the  west 
of  it;  then,  by  beginning  the  survey  seven  miles  west  of  the  town,  mak- 
ing a  line  due  west  the  base  of  the  survey,  and  running  from  its  ex- 
tremities towards  the  Suwanee,  or  in  any  other  direction,  if  it  shall 
be  found  by  running  them  towards  the  Suwanee,  the  rights  of  third 
parties  would  be  interfered  with,  then  the  survey  of  38,000  acres 
could  be  made,  so  as  to  give  the  appellees  the  benefit  of  the  conces- 
sion, in  accordance  with  those  liberal  and  equitable  principles  uni- 
formly applied  by  this  court  in  the  construction  of  claims  to  land  in 
Florida,  granted  before  the  treaty  ^  with  Spain  transferring  Florida  to 
the  United  States.  If,  however,  neither  Alligator  Creek  can  be 
found,  nor  any  creek  to  the  west  of  Alligatortown,  entering  into  the 
Suwanee,  within  or  at  seven  miles  distance  from  the  town,  or  a  rea- 
sonable distance  therefrom,  and  if  Alligatortown  cannot  be  found, 
then  it  is  the  opinion  of  this  court,  that  the  remaining  description  in 
the  petition,  of  the  locality  of  the  concession,  is  too  indefinite  to 
enable  a  survey  to  be  made,  and  that  the  appellees  can  take  nothing 
under  the  concession.  We  have  been  the  more  particular  upon  this 
point,  that  the  mandate  which  this  court  shall  give  to  have  a  survey 
made,  may  not  be  misunderstood  by  the  officers  whose  duty  it  will 
be  to  have  the  survey  executed.  The  decree  of  the  superior  court  of 
East  Florida  is  affirmed. 

■  ■■■■■■■■il»W»..  m  I  ■■■  MBM    ■■■■■_■■■■  ,  ■■■■■    W^l^^M^^^^^^M^^l^— M^W^i— ^M^— ^^iM^i^M^— M^W^^^^^M^— — ^^ 

>  8  Stats,  at  Large,  252. 
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William  Wallace^  Plaintiff  in  Error,  v.  Cobby  IVFConnblLi  De- 
fendant in  EiTor. 

13  P  136. 

In  an  action  against  the  maker  of  a  note,  payable  at  a  paiticalar  time  and  place,  a  demand 

need  not  be  averred  or  preyed;  if  the  maker  was  ready  and  offered,  at  the  time  and  place 

to  pay,  it  is  matter  of  defence  to  be  pleaded  and  proved  by  him. 
A  foreign  attachment  in  a  state  court  commenced  after  the  institution  of  an  action  to  recover 

the  debt  in  a  conrt  of  the  Unitipd  States,  cannot  be  pleaded  as  a  defence  to  the  latter, 

either  in  part  or  in  whole. 
A  plea  puts  darrietiy  waives  the  prior  pleas. 

The  case  is  stated  in  the  opinion  of  the  court. 

Keyj  for  the  plaintiff. 
Ch-ittenderij  contra. 

*  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *  143  J 

This  case  comes  up  on  a  writ  of  error  firom  the  district 
court  of  the  United  States  for  the  southern  district  of  Alabama. 

The  action  in  the  court  below  was  founded  upon  a  note,  which, 
ahhough  under  seal,  is  considered  in  Tennessee  a  promissory  note ; 
and  is  in  the  words  following :  — 

"  Three  years  and  two  months  after  date,  I  promise  to  pay  Coiry 
BiFConnell  or  order,  at  the  office  of  discount  and  deposit  of  the  Bank 
of  the  United  States,  at  Nashville,  four  thousand  eight  hundred  and 
eighty  dollars,  ninety-nine  cents,  value  received.**  The  declaration 
sets  out  this  note  according  to  its  terms,  and  alleges  the  promise  to 
pay  at  the  office  of  discount  and  deposit  of  the  Bank  of  the  United 
States,  at  Nashville ;  without  averring  that  the  note  was  presented 
at  the  bank  or  demand  of  payment  made  there.  The  defendant 
pleaded  payment  and  satisfaction  of  the  note ;  and  issue  being  joined 
thereupon,  the  cause  was  continued  until  the  next  term  thereafter. 
At  which  time  the  defendant  interposed  a  plea  puis  darrien  contirm' 
ance^  alleging  that  the  plaintiff,  as  to  the  sum  of  (4,204,  part  and 
parcel  of  the  sum  demanded  in  the  declaration,  ought  not  farther  to 
have  and  maintain  his  action  therefor  against  him,  because  that  sum 
had  been  attached  by  Blocker  and  Co.,  by  proceedings  commenced 
by  them  against  the  plaintiff  in  this  cause,  under  the  attachment  law 
of  Alabama,  in  which  he  was  summoned  as  garnishee.  And  setting 
out  the  proceedings  against  him  according  to  the  requirements  of 
that  law,  and  under  which  he  was  examined  on  oath ;  and  did  de- 
clare, that  he  executed  the  note  to  the  said  IVPConnell,  the  plaintiff 
in  this  cause,  as  set  out  in  the  declaration  ;  that  he  had  paid  on  the 
note  $372.34,  and  that  the  remainder  of  the  said  note  was  due  by 
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him  to  said  M'Connell.  And  the  plea  further  sets  out,  that,  under 
the  proceedings  on  the  attachment,  the  court  had  given  judgment 
against  him  for  (4.204,  and  costs ;  but  with  a  stay  of  all  further  pro- 
ceedings until  the  further  disposition  of  the  case,  and  which  remains 
yet  undetermined. 

To  this  plea  the  plaintiff  demurred.  And  the  court  sustained  the 
demurrer,  and  gave  judgment  for  the  plaintiff  for  (675.39,  the  residue 
of  the  plaintiff's  debt  in  his  declaration  mentioned,  by  default;  and 
thereupon  gave  a  final  judgment  for  the  plaintiff  for  the  fiill  amount 
of  the  note,  (4,880,  the  debt  aforesaid,  and  (394,  the  interest  assessed 
by  the  clerk,  together  with  his  cost.  And  the  plaintiff 
[  •  144  ]  remits  upon  the  record  the  sum  of  (351.28 ;  *  and  the  ques- 
tions arising  upon  this  record  have  been  made  and  argued 
under  the  following  objections  :  — 

1.  That  the  declaration  is  bad  for  want  of  an  averment  that  the 
note  was  presented,  and  payment  demanded  at  the  office  of  discount 
and  deposit  of  the  Bank  of  the  United  States,  at  Nashville. 

2.  That  the  matters  pleaded  of  the  proceedings  under  the  attach- 
ixient  laws  of  Alabama,  were  sufficient  to  bar  the  action,  as  to  the 
amount  of  the  sum  so  attached ;  and  that  the  demurrer  ought  there- 
fore to  have  been  overruled. 

3.  That  the  judgment  by  nil  dicity  for  the  (675.39,  was  erroneous. 
The  question  raised  as  to  the  sufficiency  of  the  declaration  in  a 

case  where  the  suit  is  by  the  paye«  against  the  maker  of  a  promis- 
sory note,  never  has  received  the  direct  decision  of  this  court.  In 
the  case  of  the  Bank  of  the  United  States  v.  Smith,  11  Wheat  171, 
the  note  upon  which  the  action  was  founded  was  made  payable  at 
the  office  of  discount  and  deposit  of  the  Bank  of  the  United  States, 
in  the  city  of  Washington ;  and  the  suit  was  against  the  indorser, 
and  the  question  turned  upon  the  sufficiency  of  the  averment  in  the 
declaration  of  a  demand  of  payment  of  the  maker.  And  the  court 
said,  when  in  the  body  of  a  note,  the  place  of  payment  is  designated, 
the  indorser  has  a  right  to  presume  that  the  maker  has  provided  funds 
at  such  place  to  pay  the  note ;  and  has  a  right  to  require  the  holder 
to  apply  at  such  place  for  payment.  In  the  opinion  delivered  in  that 
case,  the  question  now  presented  in  the  case  before  us  is  stated ;  and 
it  said,  whether  where  the  suit  is  against  the  maker  of  a  promissory 
note,  or  the  acceptor  of  a  bill  of  exchange,  payable  at  a  particular 
place,  it  is  necessary  to  aver  a  demand  of  payment  at  such  pierce,  and 
upon  the  trial  to  prove  such  demand ;  is  a  question  upon  which  con- 
flicting opinions  have  been  entertained  in  the  courts  in  Westminster 
HaU.  But  that  the  question  in  such  case  may,  perhaps,  be  consid- 
ered at  rest  in  England,  by  the  decision  of  the  late  case  of  Rowe  v» 
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Young,  2  Brod.  &  Bing.  165,  in  the  house  of  lords ;  where  it  was 
held,  that  if  a  bill  of  exchange  be  accepted,  payable  at  a  particular 
place,  the  declaration  on  such  bill,  against  the  acceptor,  must  aver 
presentment  at  that  place,  and  the  averment  must  be  proved.  But 
it  is  there  said  a  contrary  opinion  has  been  entertained  by  courts  in 
this  country ;  that  a  demand  on  the  maker  of  a  note,  or  the  acceptor 
of  a  bill  payable  at  a  specified  place,  need  not  be  averred  in  the  dec- 
laration or  proved  on  the  trial ;  that  it  is  not  a  condition  precedent 
to  the  plaintiff's  right  of  recovery.  As  matter  of  practice,  applica- 
tion will  generally  be  made  at  the  place  appointed,  if  it  is  believed 
that  funds  have  been  there  placed  to  meet  the  note  or  bilL  But  if 
the  maker  or  acceptor  has  sustained  any  loss  by  the  omission  of  the 
holder  to  make  such  application  for  payment,  at  the  place  appointed, 
it  is  matter  of  defence  to  set  up  by  plea  and  proof.  But  it  is  added, 
as  this  question  does  not  necessarily  arise  in  this  case,  we  do  not 
mean  to  be  understood  as  expressing  any  decided  opinion 
upon  it,  although  we  are  strongly  *  inclined  to  think,  that  ]  *  145  ] 
as  against  the  maker  of  a  note  or  the  acceptor  of  a  bill,  no 
averment  or  proof  of  a  demand  of  payment  at  the  place  designated 
would  be  necessary.  The  question  now  before  the  court  cannot,  cer- 
tainly, be  considered  as  decided  by  the  case  of  the  Bank  of  the 
United  States  v.  Smith,  11  Wheat.  171.  But  it  cannot  be  viewed 
as  the  mere  obiter  opinion  of  the  judge  who  delivered  the  judgment 
of  the  court.  The  attention  of  the  court  was  drawn  to  the  question 
now  before  the  court,  and  the  remarks  made  upon  it,  and  the  authori- 
ties referred  to,  show  that  this  court  was  folly  apprised  of  the  con- 
flicting opinions  of  the  English  courts  on  the  question ;  and  that 
opinions,  contrary  to  that  of  the  house  of  lords,  in  the  case  of  Bowe 
v.  Young,  2  Broad.  &  Bing.  165,  had  been  entertained  by  some  of 
the  courts  in  this  country ;  and  under  this  view  of  the  question,  the 
court  say  they  are  strongly  inclined  to  adopt  the  American  decisions. 
Ajs  the  precise  question  is  now  presented  by  this  record,  it  becomes 
necessary  to  dispose  of  it« 

It  is  not  deemed  necessary  to  go  into  a  critical  examination  of  the 
English  authorities  upon  this  point ;  a  reference  to  the  case  in  the 
house  of  lords,  which  was  decided  in  the  year  1820,  shows  the  great 
diversity  of  opinion  entertained  by  the  English  judges  upon  this  ques- 
tion. It  was,  however,  decided  that  if  a  bill  of  exchange  is  accepted, 
payable  at  a  particular  place,  the  declaration  in  an  action  on  such 
bill  against  the  acceptor,  must  aver  presentment  at  that  place,  and 
the  averment  must  be  proved.  The  lord  chancellor,  in  stating  the 
question,  said  this  was  a  very  fit  question  to  be  brought  before  the 
house  of  lords,  because  the  state  of  the  law,  as  actually  administered 
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in  the  courts,  is  such,  that  it  would  be  infinitely  better  to  settle  it  in 
any  way  than  to  permit  so  controversial  a  state  to  exist  any  longer. 
That  the  court  of  king's  bench  has  been  of  late  years  in  the  habit  of 
holding  that  such  an  acceptance  as  this  is  a  general  acceptance ;  and 
that  it  is  not  necessary  to  notice  it  as  such  in  the  declaration,  or  to 
prove  presentment,  but  that  it  must  be  considered  as  matter  of  de- 
fence ;  and  that  the  defendant  must  state  himself  ready  to  pay  at  the 
place,  and  bring  the  money  into  court,  and  so  bar  the  action  by  prov- 
ing the  truth  of  that  defence.  On  the  contrary,  the  court  of  common 
pleas  was  in  the  habit  of  holding,  that  an  acceptance  like  this  was  a 
qusdified  acceptance,  and  that  the  contract  of  the  acceptor  was  to 
pay  at  the  place ;  and  that  as  matter  of  pleading,  a  presentment  at 
the  place  stipulated  must  be  averred,  and  that  evidence  must  be 
given  to  sustain  that  averment ;  and  that  the  holder  of  the  bill  has 
no  cause  of  action  unless  such  demnand  has  been  made.  In  that  case 
the  opinion  of  the  twelve  judges  was  taken  and  laid  before  the  house 
of  lords,  and  will  be  found  reported  in  an  appendix  to  the  report  of 
the  case  of  Rowe  v.  Young,  2  Brod.  &  Bing.  180.  In  which  opin- 
ions all  the  ^ases  are  relbrred  to  in  which  the  question  had  been 
drawn  into  discussion;  and  the  result  appears  to  have  been,  that 
eight  judges  out  of  the  twelve  sustained  the  doctrine  of  the  king's 
bench  on  this  question,  notwithstanding  which  the  judgment  was 

reversed. 
[  *  146  ]  *  It  is  fairly  to  be  inferred  from  an  act  of  parliament  pass- 
ed immediately  thereafter,  1  &  2  Qeo.  IV.  c.  78,  that  this 
decision  was  not  satisfactory.  By  that  act,  it  is  declared  that  "  after 
the  1st  of  August,  1821,  if  any  person  shall  accept  a  bill  of  exchange 
payable  at  the  house  of  a  banker  or  other  place,  without  farther  ex- 
pression in  his  acceptance,  such  accepteince  shall  be  deemed  and 
taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  of  such 
bill.  But  if  the  acceptor  shall,  in  his  acceptance,  express  that  he  ac- 
cepts the  bill  payable  at  a  banker's  house  or  other  place  only,  and 
not  otherwise  or  elsewhere ;  such  acceptance  shall  be  a  qualified  ac- 
ceptance of  such  bill ;  and  the  acceptor  shall  not  be  liable  to  pay  the 
biU  except  in  default  of  payment,  when  such  payment  shall  have 
been  first  duly  demanded  at  such  bemker's  house  or  other  place." 
Bayley  on  Bills,  200,  note. 

In  most  of  the  cases  which  have  arisen  in  the  English  courts,  tiie 
suit  has  been  against  the  acceptor  of  the  bill,  and  in  some  cases  a 
distinction  would  seem  to  be  made  between  suck  a  case  and  that  of 
a  note  when  the  action  is  against  the  maker,  and  the  designated 
place  is  in  the  body  of  the  note.  But  there  can  be  no  solid  grounds 
upon  which  such  a  distinction  can  rest.    The  acceptor  of  a  bill  stands 
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in  the  same  relation  to  the  drawee  as  the  maker  of  a  note  does  to  the 
payee ;  and  the  acceptor  is  the  principal  debtor  in  the  case  of  a  bill, 
precisely  like  the  maker  of  a  note.  The  liability  of  the  acceptor 
grows  out  of,  and  is  to  be  governed  by  the  terms  of  his  acceptance, 
and  the  liability  of  the  maker  of  a  note  grows  oat  of,  and  is  to  be 
governed  by  the  terms  of  his  note ;  and  the  place  of  payment  can  be 
of  no  more  importance  in  the  one  case  than  in  the  other.  And  in 
some  of  the  cases  where  the  point  was  made,  the  action  was  against 
the  maker  of  a  promissory  note,  and  the  place  of  payment  designated 
in  the  body  of  the  note.  The  case  of  Nichols  v*  Bowers,  2  Camp. 
498,  was  one  of  that  description,  decided  in  the  year  1810 ;  and  it 
was  contended  on  the  trial,  that  the  plaintiff  was  bound  to  show  that 
the  note  was  presented  at  the  banking-house  where  it  was  made 
payable.  But  Lord  EUenborough,  before  whom  the  cause  was  tried, 
not  only  decided  that  no  such  proof  was  necessary,  but  would  not 
suffer  such  evidence  to  be  given ;  although  the  counsel  for  the  plain- 
tiff said  he  had  a  witness  in  court  to  prove  the  note  was  presented 
at  the  banker's  the  day  it  became  due ;  his  lordshiiv«  alleging  that  he 
was  afraid  to  admit  such  evidence  lest  doubts  should  arise  as  to  its 
necessity.  And. in  the  case  of  Wild  v.  Rennards,  1  Camp.  425,  note, 
Mr.  Justice  Bayley,  in  the  year  1809,  ruled  that  if  a  promissory  note 
is  made  payable  at  a  particular  place,  in  an  action  against  the 
maker,  there  is  no  necessity  for  proving  that  it  was  presented  there 
for  payment 

The  case  of  Saunderson  v.  Bowes,  14  East,  500,  decided  in  the 
king's  bench  in  the  year  1811,  is  sometimes  referred  to  as  containing 
a  different  rule  of  construction  of  the  same  words  when  used  in  the 
body  of  a  promissory  note,  from  that  which  is  given  to  them  when 
used  in  the  acceptance  of  a  bill  of  exchange.  But  it  may 
be  *well  questioned  whether  this  use  warrants  any  such  [  *147  ] 
conclusion.  That  was  an  action  on  a  promissory  note  by 
the  bearer  against  the  maker.  The  note,  as  set  out  in  the  declara- 
tion, was  a  promise  to  pay  on  demand  at  a  specified  place,  and  there 
was  no  averment  that  a  demand  of  payment  had  been  made  at  the 
place  designated.  To  which  declaration  the  defendant  demurred; 
and  the  counsel  in  support  of  the  demurrer  referred  to  cases  where 
the  rule  had  been  applied  to  acceptances  on  bills  of  exchange ;  but 
contended  that  the  rule  did  not  apply  to  a  promissory  note,  when  the 
place  is  designated  in  the  body  of  the  note.  Lord  EUenborough,  in 
the  course  of  the  argument,  in  answer  to  some  cases  referred  to  by 
counsel,  observed:  ^' Those  are  cases  where  money  is  to  be  paid)  or 
eomething  to  be  done  at  a  particular  time  as  well  as  place,  therefore 
the  party  (defendant)  may  readily  mfike  an  averment,  that  he  was 
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ready  at  the  time  and  place  to  pay,  and  that  the  other  party  was  not 
ready  to  receive  it ;  but  here  the  time  of  payment  depends  entirely 
on  the  pleasure  of  the  holder  of  the  note.  It  is  true  Lord  EUenbor- 
ough  did  not  seem  to  place  his  opinion,  in  the  ultimate  decision  of 
the  cause,  upon  this  ground.  But  the  other  judges  did  not  aUude  to 
the  distinction  taken  at  the  bar  between  that  case  and  the  accept- 
ance of  a  bill  in  like  terms ;  but  placed  their  opinions  upon  the  terms 
of  the  note  itself,  being  a  promise  to  pay  on  demand  at  a  particular 
place.  And  there  is  certainly  a  manifest  distinction  between  a  prom- 
ise to  pay  on  demand,  at  a  ^iven  place,  and  a  promise  to  pay  at  a 
fixed  time  at  such  place.  And  it  is  haxdly  to  be  presumed  that  Lord 
Ellenborough  intended  to  rest  his  judgment  upon  a  distinction  be- 
tween a  promissory  note  and  a  bill  of  exchange,  as  both  he  and  Mr. 
Justice  Bayley  had  a  very  short  time  before,  in  the  cases  of  Nichols 
V,  Bowes,  2  Camp.  498,  and  Wild  v.  Rennards,  1  Camp.  425,  note, 
above  referred  to,  applied  the  same  rule  of  construction  to  promissory 
notes  where  the  promise  was  contained  in  the  body  of  the  note. 
Where  the  promise  is  to  pay  on  demand  at  a  particular  place,  there 
is  no  cause  of  action  until  the  demand  is  made,  and  the  maker  of  the 
note  cannot  discharge  himself  by  an  offer  of  payment,  the  note  not 
being  due  until  demanded. 

Thus  we  see  that  until  the  late  decision  in  the  house  of  lords  in 
the  case  of  Rowe  v.  Young,  and  the  act  of  parliament  passed  soon 
thereafter,  this  question  was  in  a  very  unsettled  state  in  the  English 
courts ;  and  without  undertaking  to  decide  between  those  conflicting 
opinions,  it  may  be  well  to  look  at  the  light  in  which  this  question 
has  been  viewed  in  the  courts  in  this  country. 

This  question  came  before  the  supreme  court  of  the  State  of  New 
York,  in  the  year  1809,  in  the  case  of  Foden  and  Slater  v.  Sharp, 
4  Johns.  183,  and  the  court  said  the  holder  of  a  bill  of  exchange  need 
not  show  a  demand  of  payment  of  the  acceptor  any  more  than  of  the 
maker  of  a  note.  It  is  the  business  of  the  acceptor  to  show  that  he 
was  ready  at  the^ay  and  place  appointed,  but  that  no  one  came  to 
receive  the  money,  and  that  he  was  always  ready  afterwards  to  pay. 
This  case  shows  that  the  acceptor  of  a  bHI  and  the  maker  of  a  note, 
were  considered  as  standing  on  the  same  footing  with  re- 
[  •  148  ]  spect  •  to  a  demand  of  payment  at  the  place  designated. 
And  in  the  case  of  Wolcott  v.  Van  Santvoord,  17  Johns.  248, 
which  came  before  the  same  court  in  the  year  1819,  the  same  ques- 
tion arose.  The  action  was  against  the  acceptor  of  a  bill,  payable 
five  months  after  date  at  the  Bank  of  Utica,  and  the  declaration  con- 
tained no  averment  of  a  demand  at  the  Bank  of  Utica,  and  upon  a 
demurrer  to  the  declaration  the  court  gave  judgment  for  the  plaintiff 
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Chief  Justice  Spencer,  in  delivering  the  opinion  of  the  court,  observed| 
tiiat  the  question  had  been  already  decided  in  the  case  of  Foden  v. 
Sharp ;  but  considering  the  great  diversity  of  opinion  among  the 
judges  in  the  English  courts  on  the  question,  he  took  occasion  criti- 
caUy  to  review  the  cases  which  had  come  before  those  courts,  and 
shows  very  satisfactorily  that  the  weight  of  authority  is  in  conform- 
ity to  that  decision,  and  the  demurrer  was  accordingly  overruled; 
and  the  law  in  that  State  for  the  last  thirty  years  has  been  considered 
as  settled  upon  this  point.  And  although  the  action  was  agcunst  the 
acceptor  of  a  bill  of  exchange,  it  is  very  evident  that  this  circumstance 
had  no  influence  upon  the  decision ;  for  the  court  say  that  in  thb  re* 
spect  the  acceptor  stands  in  the  same  relation  to  the  payee  as  the 
maker  of  a  note  does  to  the  indorsee.  He  is  the  principal,  and  not  a 
collateral  debtor. 

And  in  the  case  of  Caldwell  v.  Cassady,  8  Cowen,  271,  decided  in 
the  same  court  in  the  year  1828,  the  suit  was  upon  a  promissory  note 
payable  sixty  days  after  date  at  the  Franklin  Bank  in  New  York ;. 
and  the  note  had  not  been  presented  or  payment  demanded  at  the 
bank ;  the  court  said,  this  case  has  been  already  decided  by  this  court 
in  the  case  of  Wolcott  v.  Van  Santvoort  And  after  noticing  some 
of  the  cases  in  the  English  courts,  and  alluding  to  the  confusion  that 
seemed  to  exist  there  upon  the  question,  they  add :  '^  That  whatever  be 
the  rule  in  other  courts,  the  rule  in  this  court  must  be  considered  settled,, 
that  where  a  promissory  note  is  made  payable  at  a  particular  place 
on  a  day  certain,  the  holder  of  the  note  is  not  bound  to  make  a  de- 
mand at  the  time  and  place  by  way  of  a  condition  precedent  to  the 
bringing  of  an  action  against  the  maker.  But  if  the  maker  was 
ready  to  pay  at  the  time  and  place,  he  may  plead  it  as  he  would 
plead  a  tender  in  bar  of  damages  and  costs  by  bringing  the  money 
into  court 

It  is  not  deemed  necessary  to  notice  very  much  at  length  the  varip 
ous  cases  that  have  arisen  in  the  American  courts  upon  this  question ; 
but  barely  to  refer  to  such  as  have  fallen  under  the  observation  of  the 
court;  and  we  briefly  state  the  point  and  decision  thereupon ;  and  the 
result  will  show  a  uniform  course  of  adjudication,  that  in  actions  on 
promissory  notes  against  the  maker,  or  on  biUs  of  exchange,  where 
the  suit  is  against  the  maker  in  the  one  case,  and  acceptor  in  the 
other,  and  the  note  or  bill  made  payable  at  a  specified  time  and  place, 
it  is  not  necessary  to  aver  in  the  declaration,  or  prove  on  the  trial, 
that  a  demand  of  payment  was  made  in  order  to  maintain  the  action. 
But  that  if  the  maker  or  acceptor  was  at  the  place  at  the  time  desig- 
nated, and  was  ready  and  offered  to  pay  the  money,  it  was  matter 
of  defence  to  be  pleaded  and  proved  on  his  part. 

VOL.   XIII.  9 
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I  *  149  ]  *  The  case  of  Watkins  v.  Crouch  and  Co.,  in  the  court  of 
appeals  of  Virginia,  5  Leigh,  522,  was  a  suit  against  the 
maker  and  indorser,  jointly,  as  is  the  course  in  that  State  upon  a 
promissory  note  like  the  one  in  suit.  The  note  was  made  payable 
at  a  specified  time,  at  the  Farmers'  Bank,  at  Richmond,  and  the 
court  of  appeals,  in  the  year  1834,  decided,  that  it  was  not  necessary 
to  aver  and  prove  a  presentation  at  the  bank  and  demand  of  paymenti 
in  order  to  entitle  the  plaintiff  to  recover  against  the  maker ;  but  that 
it  was  necessary,  in  order  to  entitle  him,  to  recover  against  the  in- 
dorser; and  the  president  of  the  court  went  into  a  very  elaborate 
consideration  of  the  decisions  of  the  English  courts  upon  the  ques- 
tion ;  and  to  show  that,  upon  common  law  principles,  applicable  to 
bonds,  notes,  and  other  contracts  for  the  payment  of  money,  no  pre- 
vious demand  was  necessary  in  order  to  sustain  the  itction,  but  that 
a  tender  and  readiness  to  pay  must  come  by  way  of  defence  from 
the  defendant ;  and  that,  looking  upon  the  note  as  commercial  paper, 
the  principles  of  the  common  law  were  clearly  against  the  necessity 
of  such  demand  and  proof,  where  the  time  and  place  were  specified, 
though  it  would  be  otherwise  where  the  place,  but  not  the  time  was 
specified ;  a  demand  in  such  case  ought  to  be  made ;  and  he  exam- 
ined the  cade  of  Sanderson  v.  Bowes,  to  show  that  it  turned  upon 
that  distinction,  the  note  being  payable  on  demand  at  a  specified 
place.  The  same  doctrine  was  held  by  the  court  of  appeals  of  Mary- 
land, in  the  case  of  Bowie  v.  Duvall,  1  Gill  &  Johnson,  175 ;  and 
the  New  York  cases,  as  well  as  that  of  the  Bank  of  the  United  States 
V.  Smith,  11  Wheat.  171,  are  cited  with  approbation,  and  fuUy 
adopted",  and  the  court  put  the  case  upon  the  broad  ground  that, 
when  the  suit  is  against  the  maker  of  a  promissory  note,  payable  at 
a  specified  time  and  place,  no  demand  is  necessary  to  be  averred, 
upon  the  principle  that  the  money  to  be  paid  is  a  debt  from  the  de- 
fendant, that  it  is  due  generally  and  universally,  and  will  continue 
due,  though  there  be  a  neglect  on  the  part  of  the  creditor  to  attend 
at  the  time  and  place  to  receive  or  demand  it.  That  it  is  matter  of 
defence,  on  the  part  of  the  defendant,  to  show  that  he  was  in  attend- 
ance to  pay,  but  that  the  plaintiff  was  not  there  to  receive  it ;  which 
defence  generally  will  be  in  bar  of  damages  only,  and  not  in  bar  of 
the  debt  The  case  of  Ruggles  v.  Patten,  8  Mass.  480,  sanctions 
the  same  rule  of  construction.  The  action  was  on  a  promissory  note 
for  the  payment  of  money,  at  a  day  and  place  specified ;  and  the  de- 
fendant pleaded  that  he  was  present  at  the  time  and  place,  and  ready 
and  willing  to  pay,  according  to  the  tenor  of  his  promises,  in  the 
second  count  of  the  declaration  mentioned,  and  avers  that  the  plain- 
tiff viras  not  then  ready  or  present  at  the  bank  to  receive  paymenti 
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and  did  not  demand  the  same  of  the  defendant,  as  the  plaintijfF  in  hia 
declaration  had  alleged ;  the  court  said  this  was  an  immaterial  issue 
and  no  bar  to  an  action  or  promise  to  pay  money. 

So,  also,  in  the  State  of  New  Jersey,  the  same  rule  is  adopted.  In 
the  case  of  Weed  v.  Houten,  4  Halst.  N.  J.  Rep.  189,  the  chief  justice 
says :  <^  The  question  is,  whether,  in  an  action  by  the  payee 
of  *  a  promissory  note,  payable  at  a  particular  place,  and  [  *  160  ^ 
not  on  demand,  but  at  time,  it  is  necessary  to  aver  a  pre- 
sentment of  the  note  and  demand  of  payment  by  the  holder  at  that 
place,  at  the  maturity  of  the  note."  And,  upon  this  question,  he 
says :  <^  I  have  no  hesitation  in  expressing  my  entire  concurrence  in 
the  American  decisions,  so  far  as  is  necessary  for  the  present  occa- 
sion ;  that  a  special  averment  of  presentment  at  the  place  is  not  nec- 
essary to  the  validity  of  the  declaration,  nor  is  proof  of  it  necessary 
upon  the  trial.  This  rule,  I  am  satisfied,  is  most  conformable  to 
sound  reason,  most  conducive  to  public  convenience,  best  supported 
by  the  general  principles  and  doctrines  of  the  law,  and  most  assimi- 
lated to  the  decisions,  which  bear  analogy  more  or  less  directly  to  the 
subject" 

The  same  rule  has  been  fully  established  by  the  supreme  court  of 
Tennessee,  in  the  cases  of  IVPNairy  v.  Bell,  and  Mulhovin  v.  Han- 
Dum,  1  Yerger  Rep.  502,  and  2  Yerger,  Rep.  81,  and  the  rule  sus- 
tained and  enforced  upon  the  same  principles  and  course  of  reasoning 
upon  which  the  other  cases  referred  to  have  been  placed.  And  no 
case,  in  an  American  court,  has  fallen  under  our  notice,  where  a  con- 
trary doctrine  has  been  asserted  and  maintained.  And  it  is  to  be 
observed,  that  most  of  the  cases  which  have  arisen  in  this  country, 
where  this  question  has  been  drawn  into  discussion,  were  upon  prom- 
issory notes,  where  the  place  of  payment  was,  of  course,  in  the  body 
of  the  note.  After  such  a  uniform  course  of  decisions  for  at  least 
thirty  years,  it  would  be  inexpedient  to  change  the  rule,  even  if  the 
grounds  upon  which  it  was  originally  established,  might  be  question- 
able ;  which,  however,  we  do  not  mean  to  intimate.  It  is  of  the  ut- 
most importance  that  all  rules  relating  to  commercial  law,  should  be 
stable  and  uniform.  They  are  adopted  for  practical  purposes,  to 
regulate  the  course  of  business  in  commercial  transactions ;  and  the 
rule  here  established  ia  well  calculated  for  the  convenience  and  safety 
of  all  parties. 

The  place  of  payment  in  a  promissory  note,  or  in  an  acceptance 
of  a  biU  of  exchange,  is  always  matter  of  arrangement  between  the 
parties  for  their  mutual  accommodation,  and  may  be  stipulated  in 
any  manner  that  may  best  suit  their  convenience.  And,  when  a  note 
or  bill  is  made  payable  at  a  bank,  as  is  generally  the  case,  it  is  wdl 
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known  that,  according  to  the  usual  course  of  business,  the  note  or 
bill  is  lodged  at  the  bank  for  collection ;  and,  if  the  maker  or  acceptor 
calls  to  take  it  up  when  it  falls  due,  it  wiU  be  delivered  to  him,  and 
the  business  is  closed.  But,  should  he  not  find  his  note  or  bill  at  the 
bank,  he  can  deposit  his  money  to  meet  the  note  when  presented ; 
and  should  he  be  afterwards  prosecuted,  he  would  be  exonerated 
from  all  costs  and  damages,  upon  proving  such  tender  and  deposit. 
Or,  should  the  note  or  bill  be  made  payable  at  some  place  other  than 
a  bank,  and  no  deposit  could  be  made,  or  he  should  choose  to  retain 
his  money  in  his  own  possession,  an  offer  to  pay  at  the  time  and 
place,  would  protect  him  against  interest  and  costs,  on  bringing  the 

money  into  court;  so  that  no  practical  inconvenience  or 
[  •  151  ]  hazard  can  result  firom  the  establishment  *  of  this  rule,  to  the 

maker  or  acceptor.  But,  on  the  other  hand,  if  a  present- 
ment of  the  note  and  demand  of  payment  at  the  time  and  place,  are 
indispensable  to  the  right  of  action,  the  holder  might  hazard  the 
entire  loss  of  his  whole  debt. 

The  next  point  presents  the  question  as  to  the  effect  and  operation 
of  the  proceedings  under  the  attachment  law  of  Alabama,  as  dis- 
closed by  the  plea  puis  darrien  contintuince.  The  plea  shows  that  the 
proceedings  on  the  attachment  were  instituted  after  the  commence- 
ment of  this  suit.  The  jurisdiction  of  the  district  court  of  the  United 
States,  and  the  right  of  the  plaintiff  to  prosecute  his  suit  in  that 
court,  having  attached,  that  right  could  not  be  arrested  or  taken 
away  by  any  proceedings  in  another  court  This  would  produce  a 
collision  in  the  jurisdiction  of  courts,  that  would  extremely  embarrass 
the  administration  of  justice.  If  the  attachment  had  been  conducted 
to  a  conclusion,  and  the  money  recovered  of  the  defendant  before  the 
commencement  of  the  present  suit,  there  can  be  no  doubt  that  it 
might  have  been  set  up  as  a  payment  upon  the  note  in  question. 
And  if  the  defendant  would  have  been  protected,  pro  tanto^  under  a 
recovery  had  by  virtue  of  the  attachment,  and  could  have  pleaded 
such  recovery,  in  bar,  the  same  principle  would  support  a  plea  in 
abatement,  of  an  attachment  pending  prior  to  the  commencement  of 
the  present  suit.  The  attachment  of  the  debt,  in  such  case,  in  the 
hands  of  the  defendant,  would  fix  it  there  in  favor  of  the  attaching 
creditor,^  and  the  defendant  could  not  afterwards  pay  it  over  to  the 
plaintiff.  The  attaching  creditor  would,  in  such  case,  acquire  a  lien 
upon  the  debt,  binding  upon  the  defendant,  and  which  the  courts  of 
all  other  governments,  if  they  recognize  such  proceedings  at  all,  could 
not  fail  to  regard.  If  this  doctrine  be  well  founded,  the  priority  of 
suit  will  determine  the  right.  The  rule  must  be  reciprocal;  and, 
where  the  suit  in  one  court  is  commenced  prior  to  the  institution  of 
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proceedings  under  attachment  in  another  court,  such  proceedings 
cannot  arrest  the  suit ;  and  the  maxim,  qui  prior  est  tempore^  portior 
est  jure^  must  govern  the  case.  This  is  the  doctrine  of  this  court  in 
the  case  of  Benner  and  Bussard  v.  Marshall,  1  Wheat.  216,  and  also 
in  the  case  of  Beaston  v.  The  Farmers'  Bank  of  Maryland,  12  Pet 
102 ;  and  is  in  conformity  with  the  rule  that  prevails  in  other  courts 
in  this  country,  as  well  as  in  the  EngUsh  courts ;  and  is  essential  to 
the  protection  of  the  rights  of  the  garnishee ;  and  will  avoid  all  col- 
lisions in  the  proceedings  of  different  courts,  having  the  same  subject- 
matter  before  them.  5  Johns.  100 ;  9  Johns.  221,  and  the  cases  there 
cited.  In  the  case  now  before  the  court,  the  suit  was  commenced 
prior  to  the  institution  of  proceedings  under  the  attachment.  The 
plea  was,  therefore,  bad,  and  the  demurrer  properly  sustained. 

The  remaining  inquiry  is,  whether  the  judgment,  by  nil  dicitj  for 
the  $675,  was  properly  given,  after  oveiruling  the  plea  puis  darrien 
continuance.  The  argument  at  the  bar  was,  that,  as  the  attachment 
went  only  to  a  part  of  the  debt,  the  case  stood,  as  to  the  residue,  upon 
the  original  plea  of  payment.  The  facts  disclosed  in  the 
plea,  puis  *  darrien  continuance,  do  not  raise  the  question  in-  [  *  152  ] 
tended  to  be  presented ;  for  the  defence  set  up  in  the  plea 
puis  darrien  contintiancey  goes  to  the  whole  cause  of  action,  and  leaves 
no  part  unanswered.  And  it  may  well  be  questioned,  whether  such 
pleading  ought  to  be  sanctioned,  even  if  the  plea,  puis  darrien  coi^ 
tinua/ncey  went  only  to  a  part  of  the  cause  of  action.  It  would  intro- 
duce great  confusion  on  the  record  in  the  state  of  the  pleadings. 

It  is  laid  down  in  Bacon's  Abridgment,  (6  Bac  Ab.  by  GhviUim, 
377y)  that  if,  after  a  plea  in  bar,  the  defendant  pleads  a  plea  puis 
darrien  continuance,  this  is  a  waiver  of  his  bar ;  and  no  advantage 
shall  be  taken  of  any  thing  in  the  bar.  And  it  is  added,  that  it 
seems  dangerous  to  plead  any  matter  puis  darrien  continuance,  unless 
you  be  well  advised,  because,  if  that  matter  be  determined  against 
you,  it  is  a  confession  of  the  matter  in  issue.  This  rule  was  adopted 
in  KimbaU  v.  Huntington,  10  Wendell,  679.  The  court  say,  the 
plea  puis  darrien  continuance  waived  aU  previous  pleas,  and  on  the 
record,  the  cause  of  action  was  admitted  to  the  same  extent  as  if  no 
other  defence  had  been  urged  than  that  contained  in  this  plea. 

In  the  case  now  before  the  court,  the  oath  of  the  defendant,  taken 
in  the  proceedings  on  the  attachment,  is  made  a  part  of  the  plea,  puis 
darrien  continuance*  And  he  admits  that  he  executed  the  note  on 
which  this  suit  is  brought,  for  $4,880.  That  he  had  paid  on  the  note 
$372.34 ;  and  that  the  remainder  of  the  note  was  due  by  him  to  the 
plaintiff.  And  if  the  $4,204  attached  could  not  be  deducted,  the 
whole  debt,  according  to  his  own  admission,  was  due,  except  the 

9* 
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$372.34,  set  up  by  him  to  have  been  paid ;  and  the  plaintiff  remits 
upon  the  record  (351.28,  and  the  judgment  will  stand  within  a  few 
dollars  for  the  amount  admitted  by  the  defendant  to  be  due.  And 
this  difference  must  arise  from  some  error  in  the  mere  calculation, 
and  may  easily  be  corrected. 

The  judgment  of  the  court  below  is  accordingly  affirmed,  with 
c'osts. 

9  H.  268 ;  20  H.  128. 


Lessee  of  Samuel  Reed,  Plaintiff  in  Error,  v.  William  Marsh, 

Defendant  in  Error. 

13  P.  153. 

Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  cannot  ex- 
amine a  motion  for  a  new  trial  certified  by  the  clerk  of  the  state  court,  to  ascertain  what 
questions  were  there  made.  They  should  be  in  some  manner  authenticated  as  made, 
by  the  court  itself. 

The  case  is  stated  in  the  opinion  of  the  court. 

Vintonj  for  the  motion.  ^ 

Masofiy  contra. 

[  •  155  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  before  the  court  by  a  writ  of  error  to 
the  supreme  court  of  the  State  of  Ohio,  sitting  for  the  county  of 
Scioto,  under  the  25th  section  of  the  Judiciary  Act  of  1789.  A  mo- 
tion is  now  made  to  dismiss  the  writ  upon  the  ground  that  the  ease, 
as  presented  by  the  record,  is  not  one  in  which  this  court  haye  a  right 
to  revise,  by  writ  of  error,  the  judgment  of  a  state  court. 

It  appears  from  the  record,  that  an  action  of  ejectment  for  a  cer- 
tain.tract  of  land  was  brought  by  the  plaintiff  against  the  defendant, 
and  finally  tried,  and  decided  in  the  supreme  court  of  the  State, 
sitting  for  Scioto  county.  The  declaration  is  in  the  usual  form,  to 
which  the  plea  of  not  guilty  was  entered ;  and  upon  the  trial,  the 
jury  found  a  general  verdict  for  the  defendant,  upon  which  the  court 
entered  judgment  in  his  favor. 

There  was  no  bill  of  exception  taken  in  the  case;  and  according 
to  the  judiciary  system  established  in  Ohio,  a  bill  of  exception 
could  not  at  that  time  be  regularly  taken,  when  the  trial  was  had 
in  the  supreme  court  of  the  State.  That  court  consists  of  four 
judges,  two  of  whom  are  authorized  to  hold  the  court  in  the  different 
counties ;  but  at  the  close  of  each  circuit,  the  four  judges  are  required 
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to  meet  in  bank,  at  the  seat  of  government,  and  decide  all  questions 
reserved  for  their  consideration  on  the  circuit;  and  when  the  decision 
is  made  in  bank,  each  cause  is  certified  to  the  county  from  which  it 
was  brought,  and  the  judgment  is  there  entered. 

In  the  case  before  us  a  new  trial  was  moved  for,  and  among  other 
reasons  filed  in  support  of  the  motion,  is  the  refasal  of  the  court  to 
give  certain  instructions  to  the  jury,  which  were  requested  by  the 
counsel  for  the  plaintiff;  and  we  gather  from  the  record,  though  not 
very  distinctly,  that  this  motion  was  reserved  and  heard  in  bank, 
and  there  overruled.  The  reasons  assigned  by  the  plaintijBT  for  a 
new  trial,  and  the  title  papers  to  which  they  refer,  have  been  trans- 
mitted and  certified  to  this  court,  by  the  clerk,  t<)gether  with  the 
record  of  the  judgment.  It  is,  however,  unnecessary  to  mention 
them  particularly,  because  if  the  points  set  forth  in  the  motion  were 
raised  at  the  trial,  and  decided  by  the  court,  then  it  is  very  clear  that 
the  construction  of  certain  statutes  of  the  United  States  was  drawn 
in  question,  and  the  decision  in  the  state  court  was  against  the  title 
claimed  under  them  by  the  plaintiff.  But  the  difficulty  is  whether 
these  facts  are  sufficiently  authenticated  by  the  record.  Can  we  re- 
ceive the  certificate  of  the  clerk,  that  certain  papers  were  offered  in 
evidence,  and  the  statement  of  counsel  upon  a  motion  for  a  new 
trial,  that  certain  instructions  were  refused  by  the  court,  as  sufficient 
evidence  of  the  facts  they  set  forth  ;  and  proceed,  upon  that  ground, 
to  take  jurisdiction  and  revise  the  judgment  of  the  state  court? 
We  think  not  In  the  case  of  the  Lessee  of  Fisher  v. 
Cockerell,  5  *  Pet  254,  the  court  said :  "  In  cases  at  common  [  *  156  ] 
law  the  course  of  this  court  has  been  uniform,  not'  to  con- 
sider any  paper  as  part  of  the  record  which  is  not  made  so  by  the 
pleadings,  or  by  some  opinion  of  the  court  referring  to  it  This  rule 
is  common  to  all  courts  exercising  appellate  jurisdiction,  according 
to  the  course  of  the  common  law.  The  appellate  court  cannot  know 
what  evidence  was  given  to  the  jury,  unless  it  is  spread  on  the  record, 
in  a  proper  legal  manner.  The  unauthorized  certificate  of  the  clerk, 
that  any  document  was  read,  or  any  evidence  given  to  the  jury, 
cannot  make  that  document  or  that  evidence  a  part  of  the  record,  so 
as  to  bring  it  to  the  cognizance  of  this  court" 

We  think  the  doctrine  in  that  case  is  entirely  correct  The  certi- 
ficate of  the  clerk  cannot  make  the  papers  above  mentioned  a  part 
of  the  record ;  nor  can  the  statement  of  counsel  in  the  motion  for  a 
new  trial,  authorize  us  to  say  that  certain  questions  were  raised,  and 
certain  opinions  given  upon  such  evidence.  It  does  not  follow  that 
the  court  admitted  that  the  opinions  imputed  to  them  were  given 
at  the  trial,  because  they  have  not  disavowed  them  in  overruling  the 
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motion.  On  the  contrary,  it  might  sometimes  happen  that  such  a 
motion  would  be  overruled,,  because  the  court  had  not  given  the  in- 
struction mentioned  in  the  motion.  There  is,,  therefore,  nothing  in 
the  record  that  could  warrant  us  in  assuming  that  the  papers  referred 
to  were  offered  in  evidence ;  nor  that  the  opinions  ascribed  to  the 
court  were  actually  given.  These  facts  should  in  some  mode  or 
other  be  authenticated  by  the  court  itself.  This  court  have  con* 
stantly  adhered  to  this  rule,  and  the  cases  upon  the  subject  were 
carefuUy  reviewed  and  considered,  in  the  case  of  Crowell  v.  Randell, 
10  Pet  368 ;  and  the  rules  there  stated  must  be  considered  as  too 
firmly  settled  to  be  shaken. 

The  writ  of  error  in  this  case  must  therefore  be  dismissed. 

6  H.  301 ;  15  H.  198. 


Thb  Ocean  Insurance  Company,  Plainti£&  in  Error,  v,  William 

PoLLETs,  Defendant  in  Error. 

13  P.  157. 

Where  the  record  shows  that  the  state  court  might  have  disposed  of  the  case,  and  for  aught 
(hat  appears,  did  decide  it,  without  deciding  any  question  under  an  act  of  congress  against 
ihe  plaintiff  in  error,  this  court  has  no  jurisdiction  under  the  25th  section  of  the  Jndiciarj 
Act,  (I  Stats,  at  Large,  85.) 

The  case  is  stated  in  the  opinion  of  the  court. 

Webster  J  for  the  motion. 

Fletcher^  contra. 

[  •  161  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  judicial  court  ot 
the  State  of  Maine.  The  original  action  was  assumpsit  on  a  policy 
of  insurance,  dated  the  17th  of  June,  1833,  whereby  the  Ocean  In- 
surance  Company  insured  $3,000  on  the  schooner  Mary,  owned  by 
PoUeys,  at  sea  or  in  port,  for  the  term  of  one  year,  commencing  the 
risk  on  the  11th  of  July,  1833,  at  noon,  and  ending  the  11th 
of  July,  1834,  at  noon.  The  schooner  was  totally  lost  by  the 
perils  of  the  sea  on  the  10th  of  June,  1834,  while  tiie  policy  was 
in  force.  At  the  trial,  on  the  general  issue,  it  appeared  in  evi- 
dence that  a  sloop  was  built  in  1816,  and  enrolled  by  the  name 
of  Sophronia,  and  was  again  enrolled  in  the  custom-house  in  Port-' 
land,  by  the  same  name,  on  the  24th  of  March,  1822.  The  schooner 
Mary  was  built  upon  the  keel,  floor  timbers,  and  naval  timbers  of  the 
said  sloop  Sophronia,  the  size  was  enlarged  nearly  twelve  tons,  and 
the  name  of  Mary  was  given  to  her  after  being  so  enlarged ;  and  this 
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WU8  known  to  the  insurance  company  at  the  time  of  executing  the 
policy.  A  certificate  of  one  Mark  Leavit  was  procured  by  Polleys, 
and  presented  to  the  custom-house  to  obtain  an  enrolment  of  the 
schooner  Mary,  without  any  firaudulent  intent  to  deceive  or 
defiraud,  but  with  *fair  and  honest  intentions,  as  the  jury  [*162] 
believed.  But  the  enrolment  of  The  Sophronia  was  not  first 
surrendered  and. delivered  up  at  the  custom-house  before  the  issuing 
of  the  enrolment  of  The  Mary,  on  the  3d  of  June,  1833.  Upon  these 
facts,  which  appear  upon  the  bill  of  exceptions  taken  at  the  trial,  the 
counsel  for  the  insurance  company  objected  to  the  admission  in  evi- 
dence of  the  said  enrolment  of  The  Mary  of  the  3d  of  June,  1833,  as 
contrary  to  the  laws  of  the  United  States ;  but  the  judge  who  sat 
at  the  trial  overruled  the  objection,  and  the  enrolment  was  admitted. 
The  same  counsel  further  insisted  that  the  said  schooner  on  the  voy- 
age on  which  she  was  lost,  was  sailing  under  circumstances  rendering 
her  liable  to  forfeiture  for  a  violation  of  the  laws  of  the  United  States ; 
and  that  therefore  a  policy  on  a  vessel  pursuing  such  a  voyage,  was 
not  valid,  or  legal  and  binding.  But  the  said  judge  also  overruled 
ibis  objection  as  insufficient  to  bar  the  action.  Other  points  arose  at 
the  trial,  upon  which,  however,  it  is  unnecessary  for  us  to  dwell ;  be- 
cause they  are  in  no  shape  cognizable  by  this  court  in  the  exercise 
of  its  appellate  jurisdiction  over  the  judgments  and  decrees  of  the 
state  courts,  under  the  2dth  section  of  the  Judiciary  Act  of  1789, 
c.  20.  The  jury  found  a  verdict  for  the  plaintifi^  (PoUeys,)  which  was 
confirmed  by  the  whole  court ;  and  judgment  passed  thereon  accord- 
ingly for  him. 

Two  questions  have  been  argued  before  us.  The  first  is,  whether 
upon  the  face  of  the  record  any  case  is  made  out  for  the  exercise 
of  the  appellate  jurisdiction  of  this  court  under  the  25th  section  of 
the  act  of  1789,  c.  20.  The  next  is,  whether  the  state  court  has  in 
fact  misconstrued  the  laws  of  the  United  States,  upon  the  points 
in  controversy  at  the  trial  to  the  prejudice  of  the  insurance  com- 
pany. 

In  our  judgment  it  is  wholly  unnecessary  to  consider  the  last 
question,  because  we  are  of  opinion,  that  upon  the  face  of  the  record 
no  case  is  shown  for  the  exercise  of  the  appellc^te  jurisdiction  of  this 
court  The  only  clause  of  the  25th  section  of  the  Judiciary  Act  of 
1789,  c.  20,  conferring  this  appellate  jurisdiction,  which  is  appli- 
cable to  the  present  case,  is,  that  where  there  is  drawn  in  question 
in  the  state  court  the  construction  of  a  clause  of  a  statute  of  the 
United  States,  and  the  decision  of  the  state  court  is  against  the  title, 
right,  privilege,  or  exemption  set  up  or  claimed  by  either  party,  under 
that  clause  of  the  statute.     The  settled  construction  of  this  court  iS| 
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fhat  to  bring  auy  case  within  the  reach  of  the  25th  section,  it  mtuit 
appear  upon  the  face  of  the  record  of  the  state  court,  either  by  ex- 
press termS|  or  by  clear  and  necessary  intendment,  that  the  question 
did  actually  arise  in  the  state  court,  not  that  it  might  have  arisen, 
or  have  been  applicable  to  the  case ;  and  that  the  question  was  act- 
ually decided,  not  that  it  might  have  been  decided  by  the  state 
court,  against  the  title,  right,  or  privilege,  or  exemption  set  up  by 
the  party.  If,  therefore,  the  decision  made  by  the  state  court  is  upon 
the  face  of  this  record  entirely  consistent  with  the  construction  of  the 
statute  contended  for  by  the  party  appellant,  no  case  is  made  out  for 

the  exercise  of  the  appellate  jurisdiction  of  this  court 
I  *  163  ]       *  Let  us  now  apply  this  doctrine  to  the  circumstances  of 

the  present  case.  The  first  objection  was  to  the  admission 
of  the  enrolment  of  The  Mary  as  evidence  to  the  jury,  upon  the  ground 
that  it  was  "  contrary  to  the  laws  of  the  United  States,"  meaning, 
undoubtedly,  that  it  was  obtained  contrary  to  the  requirements  of 
the  act  of  congress  ^  concerning  the  registering  and  recording  of  ships 
or  vessels,  passed  on  the  31st  of  December,  1792,  c.  45.  That  sjct,  in 
the  14th  section,  provides,  among  other  things,  that  when  any  ship  or 
vessel  which  shall  have  been  registered  pursuant  to  the  act,  shall  be 
altered  in  form  or  burden  by  being  lengthened  or  built  upon,  or  from 
one  denomination  to  another,  by  the  mode  or  method  of  rigging  or 
fitting,  the  ship  or  vessel  shall  be  registered  anew  by  her  former  name, 
otherwise  she  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  United 
States ;  and  upon  her  being  registered  anew,  the  former  certificate  of 
registry  is  to  be  delivered  up  to  the  collector ;  and  if  not  so  delivered 
up,  except  where  it  is  destroyed  or  lost  or  unintentionally  mislaid,  the 
owner  is  liable  to  the  forfeiture  of  $500.  Now,  it  is  observable,  that 
the  present  policy  contains  no  warranty  or  representation  of  the  na- 
tional character  of  The  Mary,  and  therefore  the  only  assignable  rea- 
son for  oiTering  the  new  enrolment,  (as  it  is  called,)  meaning  the  new 
certificate  of  registry,  in  evidence  was  to  establish  the  ownership  of 
the  vessel  to  be  in  Polleys.  For  this  purpose  it  was  clearly  admissi- 
ble, however  irregularly  or  wrongfully  this  enrolment  may  have  been 
obtained  at  the  custom-house.  The  court  might,  therefore,  very 
properly  have  admitted  the  paper  in  evidence  for  this  purpose,  and, 
for  aught  that  appears  on  the  record,  actually  did  so,  without  in  the 
slightest  degree  contesting  that  it  had  been  obtained  contrary  to  the 
laws  of  the  United  States.  In  this  view,  as  a  matter  of  evidence 
proper  for  the  consideration  of  the  jury  on  the  question  of  owner- 
ship, it  is  clear  that  the  decision  does  not  fall  within  the  appellate  ju- 
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lisdiction  of  this  court,  under  the  2dth  section  of  the  act  of  1789, 
already  referred  to. 

Then  as  to  the  other  point.  The  objection  made  by  the  counsel 
for  the  insurance  company  was,  that  the  schooner  (Mary)  on  the 
voyage  on  which  she  was  lost,  was  sailing  under  circumstances  ren- 
dering her  liable  to  forfeiture  for  a  violation  of  the  laws  of  the  United 
States ;  and  that  therefore  a  policy  on  a  vessel  pursuing  such  a  voy- 
age was  not  valid,  or  legal  and  binding.  But  the  judge  also  over- 
ruled this  objection,  as  insufficient  to  bar  the  action.  The  objection 
was  founded  on  the  27th  section  of  the  Ship  Registry  Act  of  1792, 
a  45,  above  referred  to,  which  declares,  that  if  any  certificate  of  reg- 
istry or  record  shall  be  firaudulently  or  knowingly  used  for  any  ship 
or  vessel  not  then  actually  entitled  to  the  benefit  thereof,  according 
to  the  true  intent  of  this  act,  such  ship  or  vessel  shall  be  forfeited  to 
the  United  States,  with  her  tackle,  apparel,  and  furniture.  The  ob- 
jection then,  as  insisted  on  by  the  counsel  for  the  insurance  company 
involved  two  distinct  propositions.  The  first  was,  that  the  schooner 
was  sailing  on  the  voyage  under  circumstances  which  rendered  her' 
liable  to  forfeiture.  The  second  was,  that  the  policy  on 
•her  was  therefore  void.  Now,  the  first  might  have  been  [  •  164  J 
most  fully  admitted  by  the  court,  and  yet  the  second  have 
been  denied,  upon  the  ground  that  the  policy  was  a  lawful  contract 
in  itself,  and  only  remotely  connected  with  the  illegal  use  of  the  cer- 
tificate of  registry,  and  in  no  respect  designed  to  aid,  assist,  or  ad- 
vance any  such  illegal  purpose.  We  all  know  that  there  are  cases 
where  a  contract  may  be  valid,  notwithstanding  it  is  remotely  con- 
nected with  an  independent  illegal  transaction,  which,  however,  it  is 
not  designed  to  aid  or  promote.  The  case  of  Armstrong  v.  Toler,  11 
Wheat.  258,  presented  a  question  of  this  sort,  and  was  decided  in 
&vor  of  such  a  contract  But  cases  might  easily  be  put,  where  the 
doctrine  itself  would  admit  of  a  far  more  simple  and  easy  illustra- 
tion. Suppose  The  Mary  had  been  repaired  in  port,  and  the  ship- 
wrights had  known  the  circumstances  under  which  she  had  obtained 
the  new  certificate  of  registry,  would  they  in  consequence  of  such 
knowledge  alone,  have  lost  their  title  to  recover  for  their  own  work  and 
labor  ?  Suppose  a  vessel  had  been  actuaUy  forfeited  by  some  ante- 
cedent illegal  act,  are  all  contracts  for  her  future  employment  void, 
although  there  is  no  illegal  object  in  view,  and  the  forfeiture  may 
never  be  enforced  ? 

In  order  to  bring  the  present  case  within  the  jurisdiction  of  this 
court,  it  must  clearly  appear  on  the  face  of  the  record,  that  the  state 
court  did  decide  against  the  construction  of  the  laws  of  the  United 
States,  insisted  on  by  the  insurance  company ;  for  if  the  court  did 
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decide  in  favor  of  that  coDBtruction,  and  yet  held  the  policy  valid 
upon  other  grounds  consistently  with  that  deciAon,  we  have  nothing 
to  do  with  the  latter  point,  and  have  no  right  to  inquire  whether  it 
was  a  just  application  of  the  general  principles  of  commercial  law, 
or  not.  Now,  so  far  is  it  from  appearing  on  the  face  of  the  record, 
that  the  state  court  decided  against  the  construction  of  the  laws  of 
the  United  States,  insisted  on  by  the  insurance  company,  that  the 
contrary  may  be  fairly  inferred  from  the  language  of  the  court  in 
overruling  the  objection.  The  objection  was  overruled  as  ^^  insuffi- 
cient to  bar  the  action ; "  that  is,  the  action  on  the  policy  was  still 
maintainable,  notwithstanding  The  Mary  ^<  was  sailing  undor  circum- 
stances rendering  her  liable  to  a  forfeiture  for  a  violation  of  the  laws" 
of  the  United  States. 

In  the  exercise  of  the  appellate  jurisdiction  of  this  court  over  the 
decisions  of  state  courts,  we  are  not  at  liberty  to  resort  to  forced  in- 
ferences and  conjectural  reasonings,  or  possible  or  even  probable 
suppositions  of  the  points  raised  and  actually  decided  by  those  courts* 
We  must  see  plainly,  that  the  decision  was  either  directly  made  of 
some  matter  within  the  purview  of  the  25th  section  of  the  act  of 
1789 ;  or  that  the  decision  could  not  have  been  what  it  was  without 
necessarily  involving  such  a  matter.  In  the  present  case  we  can  ar- 
rive upon  the  record  at  no  such  conclusion.  The  consequence  is, 
that  the  cause  must  be  dismissed  for  want  of  jurisdiction. 

We  have  been  furnished  with  a  copy  of  the  opinion  of  the  learned 
judges  in  the  state  court  in  this  very  case,  and  we  are  grat- 
[  *  165  ]  ified  in  *  finding  that  it  abundantly  confirms  the  deductions 
which  we  have  drawn  from  the  record.  But  it  is  proper  to 
add,  that  that  opinion,  if  it  had  been  otherwise,  could  not  have  had 
any  influence  upon  our  present  opinion ;  since  it  constitutes  no  part 
of  the  record ;  and  it  is  to  the  record,  and  the  record  only,  that 
we  can  resort  to  ascertain  our  appellate  jurisdiction  in  cases  of  this 
sort. 

The  writ  of  error  is  accordingly  dismissed  for  want  of  jurisdiction. 

U  P.  599,614;  19  H.  378. 


John  Walker,  Appellant,  v.  George  Parker  and  others.  Appellees. 

13  P.  166. 

A  specific  devise  to  a  wife,  of  one  third  part  of  the  testator's  real  estate  for  life,  remainder 
to  his  son,  followed  by  specific  devises  to  the  son  and  to  other  persons,  is  not  to  be  satisfied 
oat  of  that  devised  to  the  son,  to  the  exclnsion  of  that  devised  to  others. 

A  devise  of  '*  the  balance  of  my  real  estate,  believed  to  be  and  consist  in  lots  nnmbered 
■tZy"  &c.,  (describing  them,)  is  a  specific  devise. 
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The  case  is  stated  in  the  opinion  of  the  court. 

Brentj  Jr.  and  Kepy  for  the  appellant. 
Bradley  and  Redenj  contra. 

•  AFLean,  J.,  delivered  the  opinion  of  the  court  [  *  171 J 
This  is  3n  appeal  from  the  decree  of  the  circuit  court  for 

the  District  of  Columbia. 

*  The  complainant  filed  his  biU,  stating  that,  as  devisee  of  [  *  172  ] 
James  Walker,  he  claims  the  fee  in  lot  numbered  6,  in 
square  106,  with  all  the  improvements  thereon,  in  the  city  of  Washing- 
ton, and  also  under  a  deed  firom  Margaret  and  James  Peck,  lots  num- 
bered 21  and  22,  in  the  same  square,  which  lots  were  devised  to  the 
said  Margaret  in  the  same  will.  And  that  the  wife  of  the  devisor,  since 
intermarried  with  George  Parker,  claims  imder  the  will  one  third  of 
the  above  property  during  her  life,  and  that  at  her  death  it  shall  go  to 
the  son  of  the  deceased  named  in  the  will. 

And  the  complainant  insists  that  he  is  entitled  to  the  whole  of  the 
property,  free  from  the  claims  of  the  wife  of  the  devisor  or  her  son, 
and  he  prays  that  the  court  may  so  decree.  But  if  the  court  should 
think  that  he  is  only  entitled  to  two  thirds  of  the  property,  then  he 
asks  a  division  of  it,  or  that  it  may  be  sold  as  shall  be  deemed 
proper. 

The  wife  of  the  devisor  and  her  present  husband,  and  the  infant  son, 
by  guardian,  assert  their  interest  in  one  third  of  the  premises  in  their 
answers,  and  are  opposed  to  the  sale  or  division  of  the  property,  be- 
cause, among  other  reasons,  it  would  be  prejudicial  to  the  interest  of 
the  infant  son  and  devisee  of  the  deceased. 

Almost  every  part  of  the  will  has  some  bearing  on  the  question 
raised  by  the  complainant. 

In  his  first  devise  the  testator  says :  ^^  I  bequeathe  and  give  to  my 
dearly  beloved  wife,  Ann  Sophia  Walker,  one  third  of  the  whole  of 
my  personal  estate  forever,  for  her  own  proper  use  and  benefit,  and 
also  one  third  of  my  real  estate  during  her  lifetime ;  and  in  the  event 
of  her  death,  all  the  right  in  real  property  hereby  bequeathed  to  her, 
shall  be,  and  is  hereby,  declared  to  be  vested  in  my  dear  and  infant 
son  James  Walker." 

He  then  gives  to  his  mother,  "  forever,"  a  certain  lot  with  its  im- 
provements. And  then  follows  the  devise  to  the  complainant  in 
-these  words :  "  I  bequeathe  and  give  to  my  dearly  beloved  brother, 
John  Walker,  forever,  all  of  lot  numbered  six,"  &c.  The  devise  of 
the  two  lots  to  Margaret  Peck  is,  that  they  shall  be  "  her  property 
forever." 
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Several  other  devises  of  real  property  are  made  in  the  same  fona. 
to  his  brothers  and  sisters ;  and  then  he  says :  "  I  bequeathe  and  give 
to  my  dear  infant  son,  James  Walker,  lot  nmnbered  22,  in  square 
numbered  352,"  &c.  "  I  also  bequeathe  to  him  forever,  the  balance 
of  my  real  estate,  believed  to  be  and  to  consist  in  lots  numbered  6, 
8,  and  9,  in  square  116,  lots  31,  32,  and  33,  in  square  numbered  140  ; 
lots  numbered  8  and  11,  in  square  numbered  250 ;  and  lot  numbered 
28,  in  square  numbered  107." 

It  is  contended  by  the  counsel  for  the  complainants,  that  the  spe- 
cific devises  to  the  brothers  and  sisters  of  the  deceased, 
[  •173  ]  show  his  intention  •to  give  to  them  the  property  devised, 
clear  of  all  incumbrance,  and  that  the  devise  of  the  real  es- 
tate to  the  widow,  must  be  satisfied  out  of  the  residuary  devise  to 
the  infant  son  of  the  deceased. 

The  devises  are  inconsistent  with  each  other,  but  they  are  not 
entirely  so.  The  whole  of  any  specific  property  is  not  devised  to 
each  of  two  devisees.  The  devise  of  one  third  of  his  real  estate  to 
his  wife,  and  at  her  death  to  his  son,  is,  to  this  extent,  inconsistent 
with  the  specific  devises  which  follow,  and  which  dispose  of  all  his 
real  estate. 

The  devise  of  the  <<  balance "  of  his  real  estate  to  his  infant  son, 
goes  on  to  describe  particularly  the  property. 

From  his  first  devise  to  his  wife,  there  can  be  no  doubt  that  the 
testator  intended  to  give  her  what  the  law  allowed  her  to  take.  And 
it  cannot  be  supposed  that  by  the  subsequent  specific  devises,  he 
designed  to  defeat  this  arrangement.  It  is  equally  clear  that  he 
intended,  on  the  death  of  his  wife,  that  the  property  devised  to  her 
should  go  to  his  son. 

The  construction  urged,  that  '^  all  the  right  in  real  property  hereby 
bequeathed  to  her,"  shall  go  to  his  son,  means  a  life-estate  only  in 
one  third  of  the  real  property,  to  the  son,  cannot  be  sustained.  The 
words,  "  all  the  right,"  fairly  import  the  entire  or  perfect  right,  "  in 
the  real  property  given  to  his  wife."  This  reference  to  the  devise 
to  the  wife,  is  descriptive  of  the  extent  of  the  property  to  be  vested 
in  fee  in  the  son.  The  right  of  his  wife  was  to  terminate  at  her 
death,  and  it  would  be  inconsistent.to  suppose  that  the  testator  would 
dispose  of  the  same  right,  and  no  more,  to  his  son. 

This  devise  to  his  wife  and  son  is  a  leading  devise  in  the  will.  It 
was  first  in  the  mind  of  the  testator,  and  must  limit  and  control  the' 
other  devises.  The  devises  to  the  son  are  as  specific  as  those  to 
other  persons ;  and  there  would  seem  to  be  little  or  no  ground  for 
the  construction,  that  the  devise  to  the  wife  must  be  satisfied  out  of 
the  devises  to  the  son.     One  third  of  the  entire  real  estate  is  given 
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to  the  wife,  and  on  hei  death  this  third  goes  to  the  son ;  and  in  the 
eonclasion  of  the  will  certain  lots  are  also  specifically  devised  to  the 
.  son.  The  son,  in  common  with  the  other  devisees,  takes  the  lots 
specifically  devised  to  him,  subject  to  the  devise  of  one  third  to  his 
mother,  and  at  her  death  he  takes  this  third  of  these  lots ;  and  one 
third  of  each  specific  devise  in  the  will 

This  construction  gives  efiect  to  the  different  devises  of  the  will ; 
and  it  would  seem  to  be  the  only  mode  by  which  the  intention  of 
the  testator  can  be  effectuated.  And  it  is  in  accordance  with  that 
well-settled  rule  in  the  construction  of  wills,  which  regards  the 
interest  of  the  heir  at  law. 

With  the  exception  of  the  devises  to  the  wife  and  son,  all  the 
devises  are  collateral,  and  take  the  property  from  the  line  of  descent 
established  by  law. 

*  If  the  complainant  can  hold  the  lots  claimed  by  him  [  *  174  ] 
free  from  the  devise   to  the  wife  of  the  testator,  by  the  ' 
same  rule  every  other  devisee  in  the  will  must  hold  in  the  same  man- 
ner.    And  this  would  defeat  the  leading  devise,  for  the  entire  real 
estate  is  specifically  disposed  of  in  the  wilL 

K  the  devise  to  the  wife  be  thrown  upon  the  specific  devises  to  the 
son,  it  not  only  violates  the  rule  which  it  is  claimed  exempts  the 
specific  devises  from  this  devise  to  the  wife ;  but  supposes  that  the 
testator  first  devises  to  his  wife  and  son  one  third  of  his  real  estate, 
and  then  at  the  conclusion  of  his  will  gives  specific  devises  to  his 
son,  which  are  intended  wholly  as  to  him  to  annul  the  first  devise. 

This  construction  would  do  injustice  to  the  language  of  the  testa- 
tor, and  defeat  his  intention. 

Had  the  widow  taken  a  life-estate  under  the  law,  her  interest  of 
one  third  would  have  extended  to  every  part  of  the  real  property  of 
her  deceased  husband.  And  as  the  devise  is  made  in  as  general 
terms  as  the  statute  which  gives  dower,  it  must  have  the  same  effect. 

This  construction  of  the  will  defeats  the  main  object  of  the  com- 
plainant's bilL  But  his  counsel  insists  that  the  part  devised  to  the 
wife  should  be  set  o£^  or  the  sale  of  the  property  ordered. 

The  bill  does  not  seem  to  have  been  framed  with  a  view  to  a  par- 
tition or  sale  of  the  estate.  Several  of  the  devisees,  all  of  whom  are 
interested  in  such  a  proceeding,  are  not  made  parties.  And  a  parti- 
tion or  sale  is  opposed  by  the  infant  son  and  his  mother,  as  Injurious 
*  to  his  interest.  And  the  rights  of  the  mother  and  son  are  so  inti- 
mately blended,  that  any  proceeding  which  shall  affect  the  life-estate 
must  affect  the  inheritance. 

A  partition  or  sale  of  this  estate  is  regulated  by  the  statutes  of 
Marylandi 
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The  12th  section  of  the  act  of  1785,  c.  72,  provides,  that  where  an 
infant  has  an  interest  in  lands,  and  it  shaU  appear  to  the  chancellor 
upon  application  of  any  of  the  parties  concerned,  and  upon  th& 
appearance  of  the  infant,  that  it  shall  be  to  the  interest  and  advan- 
tage of  the  infant,  to  have  the  land  sold,  he  may  order  a  sale. 

And  in  the  8th  section  of  the  act  of  1794,  c.  60,  it  is  provided,  on 
a  similar  application  and  appearance  of  the  infant,  as  stated  in  the 
above  statute,  for  a  partition  if  the  chancellor,  ^<  upon  hearing  and 
examining  all  the  circumstances,  shall  think  that  it  will  be  for  the 
interest  and  advantage  of  all  parties  concerned,"  he  may  order  a 
partition. 

In  this  case  there  is  no  evidence  which  will  enable  the  court  to 
judge  whether  a  sale  or  partition  of  the  property,  would  be  to  the 
advantage  of  the  infant  and  the  other  parties.  And  it  should  hardly 
be  expected  that  this  court,  in  the  absence  of  all  evidence,  should 

decree  either  of  these  alternatives  against  the  answer. 
[  •  175  ]  •  The  complainant  may  be  subjected  to  some  inconveni- 
ence by  holding  the  property  as  tenant  in  common  with  the 
devisee  of  the  testator ;  but  it  was  a  condition  imposed  by  the  terms 
of  the  will.  And  this  court,  acting  under  the  law  of  Maryland, 
cannot  remedy  this  inconvenience ;  unless  the  complainant  shall 
bring  himself  clearly  within  the  provisions  and  policy  of  that  law. 

The  decree  of  the  circuit  court  dismissing  the  bill  is  affirmed  with 
costs. 

The  United  States  v.  James  E.  Hardtman. 

13  P.  176. 

Under  the  22d  and  45th  sectioDS  of  tiie  Post-Office  Act,  of  March  3,  1825,  (4  Stats,  at 
Large,  108, 114,)  a  treasorj  note  is  a  promissory  note. 

The  words  of  a  note  being,  '^  with  interest  at  the  rate  of  one  M  per  centum,''  held  that 
parol  evidence,  showing  that  M.  meant  mill,  was  admissible,  and  if  proved,  that  it  was  a 
fatal  variance  to  describe  the  note  as  bearing  interest  at  the  rate  of  one  per  centam. 

The  case  is  stated  in  the  opinion  of  the  court. 

[  •  178  ]       *  M'Lban,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  this  court  on  a  certificate  of 
division  of  opinion  of  the  judges  of  the  circuit  court,  for  the  eastern 
district  of  Virginia. 

The  defendant  was  indicted  under  the  45th  section  of  the  post^ 
office  law,  for  buying,  receiving,  and  concealing  certain  promissory 
notes  called  treasury  notes,  which  he  knew  had  been  stolen  from  the 
mail  of  the  United  States.  And  among  others,  one  of  the  notes  was 
described  in  the  indictment,  "  as  a  promissory  note  called  a  treasury 
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note,  for  the  payment  of  ^50,  with  interest  at  the  rate  of  one  per 
centum,^'  &c. 

On  the  production  of  the  note  in  evidence,  it  was  found  to  be  ac- 
curately described  in  the  indictment  in  all  parts  which  were  attempted 
to  be  described,  except  on  the  fsjce  of  the  note ;  instead  of  the  above 
words  of  "  with  interest  at  the  rate  of  one  per  centum,"  &c.,  the 
words  were,  "  with  interest  at  the  rate  of  one  M  per  centum." 

And  the  counsel  for  the  defendant  moved  the  court  to  exclude  the 
note  from  the  jury,  for  the  variance ;  and  to  sustain  this  motion,  the 
defendant  proved,  by  the  collector  of  the  customs  at  Richmond,  that 
he  received  notes,  such  as  the  one  described,  as  notes  bearing  interest 
after  the  rate  of  one  mill  per  centum,  and  not  one  per  centum  ;  and 
that  the  government  so  received  them  from  him.  And  the  judges 
being  divided  on  this  motion,  as  also  on  a  motion  to  quash  the 
indictment,  on  the  ground  that  the  notes  set  forth  in  the  indictment 
were  not  promissory  notes,  within  the  act  of  congress,  the  following 
points  were  certified  for  the  decision  of  this  coutt 

1.  Are  the  treasury  notes  issued  by  authority  of  the  act  of  congress, 
passed  on  the  12th  day  of  October,  in  the  year  1837,^  promissory 
Aotes  within  the  meaning  of  the  act  of  congress,  approved  on  the  3d. 
day  of  March,  1825,  under  which  the  prisoner  is  indicted ;  and  is  there 
a  sufficient  averment  in  the  indictment  in  this  cause,  of  the  stealing 
and  receiving  such  treasury  notes. 

2.  Is  the  letter  ''  M,"  which  appears  upon  the  face  of  the  note 
offered  as  evidence,  a  material  part  of  the  description  of  the  said  note  ? 

3.  Would  it  be  proper  to  receive  parol  evidence  for  the  purpose  of 
explaining  the  meaning  of  the  said  letter  <'  M,"  and  proving  the 
practice  and  usage  of  the  treasury  department  and  officers  of  the 
government  and  others,  lawful  receivers  of  similar  treasury  noteS|  in. 
order  to  show  thereby  the  meaning  intended  to  be  attached,  and 
actually  attached,  to  the  said  letter  M  by  the  treasury  department 
and  others ;  and  that  by  such  meaning  the  said  treasury  note  bears 
one  mill  per  centum  interest,  and  not  one  per  centum  interest. 

As  to  the  first  point,  we  entertain  no  doubt  that  the  notes  described 
in  the  indictment,  are  promissory  notes  within  the  act  of  congress 
under  which  the  indictment  is  framed.  They  contain  a  promise  to 
pay  money  by  the  United  States,  and  they  are  substantially  and 
technically  embraced  by  the  law.  And  we  think  the  averment, 
though  not  very  technically  expressed  in  the  indictment, 
*that  the  defendant  received  the  notes,  knowing  them  to  [  *  179  J 
have  been  stolen  from  the  mail,  is  sufficient 

'  5  Stats  at  Large,  201. 
10* 
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We  think  also,  that  the  letter  M,  which  appears  on  the  face  of  the 
note,  is  a  material  part  of  it.  It  limits  the  interest  on  the  note  to  one 
mill  per  centum,  instead  of  one  per  centum,  as  stated  in  the  indictment. 

The  indictment  does  not  profess  to  set  out  an  exact  recital  of  the 
note,  but  merely  to  give  such  a  description  of  it,  as  to  make  it  evi- 
dence in  the  case.  And  this  is  all  that  the  law  requires.  But  the 
description,  as  far  as  it  goes,  must  be  accurate,  so  as  to  identify  the 
note.  Ajiy  substantial  variance  between  the  note  described,  and  the 
one  offered  in  evidence,  must  be  fatal  to  the  prosecution.  In  this 
respect  the  rules  of  pleading  are  the  same  in  criminal  a?  in  civil  pro- 
ceedings. 

If  the  note  in  question  had  been  given  by  an  individual,  and  an 
action  of  assumpsit  had  been  brought  on  it,  the  declaration  must  have 
described  it  accurately ;  and  by  a  proper  averment  shown  the  mean- 
ing and  effect  of  the  letter  M,  on  the  face  of  the  note.  And  so  where 
a  note  is  given  payable  in  foreign  coin,  the  value  of  such  coin,  in 
current  money,  must  be  averred ;  and  under  such  averment,  evidence 
of  the  value  may  be  received. 

This  treasury  note  might,  perhaps,  have  been  described  in  the 
indictment  with  sufficient  certainty,  without  stating  the  rate  of 
interest  which  it  bears ;  but  if  this  part  of  the  note  be  described,  it 
must  be  done  accurately.  And  this  might  have  been  done  by  copy- 
ing the  words  of  the  note,  including  the  letter  M.  It  would  not  have 
been  improper,  though  not  essential,  after  the  recital,  to  aver  the 
meaning  and  effect  of  the  letter  M ;  and  then  proof  would  be  required 
to  sustsun  the  averment. 

We  think,  under  the  circumstances  of  the  case,  that  parol  proof 
may  be  received  to  show  the  meaning  and  effect  of  the  letter  M ,  as 
inserted  in  the  body  of  the  note ;  and  if  such  evidence  shall  establish 
a  substantial  variance  between  the  note  described  in  the  indictment 
and  the  one  offered  in  evidence,  it  must  be  fatal  to  the  prosecution, 
whether  such  evidence  be  submitted  to  the  decision  of  the  court  or 
to  the  jury,  under  the  instruction  of  the  court 


William  B.  Stokes,  Plaintiff  in  Error,  v.  Francis  W.   Salton- 
stall, Defendant  in  Error. 

13  p.  181. 

In  an  action  against  the  proprietor  of  a  stage-coach,  the  facts  that  the  coach  was  nps^t,  and 
the  plaintiff  injured,  are  sufficient  primdfaeie  evidence  of  negligence  or  want  of  skill  of  the 
driyer,  and  shift  the  harden  of  proof  npon  the  defendant,  to  show  that  the  driver  was  in 
every  respect  qualified,  and  acted  with  reasonable  skill,  and  the  utmost  caudon ;  and  if  the 
disaster  was  occasioned  bj  the  least  want  of  due  skill  or  of  prudence  on  his  part,  the  de- 
fimdant  was  answerable  j  bat  not  if  it  was  occasioned  solely  by  physical  disability  axifiing 
from  extreme  cold. 
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If  the  plaintiff  was  placed  in  peril  by  the  negligence  of  the  driTor,  and  jumped  from  the 
stage,  reasonably  supposing  it  would  upset,  or  that  the  driver  was  incapable  of  managing 
his  horses,  he  may  recover,  though  jumping  in  fact  increased  the  peril,  or  even  caused  tbs 
stage  to  upset. 

The  case  is  stated  in  the  opinion  of  the  court. 

Schley  J  for  the  plaintiff 
Johnson^  contra. 

*  Barbour,  J.,  delivered  the  opinion  of  the  court  [  *  190  J 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  United  States  for  the  fourth  circuit,  and  district  of  Maryland* 

It  was  an  action  on  the  case,  brought  by  the  defendant  in  error, 
against  the  plaintiff  in  error  and  Richard  C.  Stockton,  to  recover 
damages  for  an  injury  sustained  by  his  wife,  by  the  upsetting  of  a 
stage-coach  in  which  she  was  a  passenger,  and  of  which  said  Stock- 
ton and  Stokes  were  the  proprietors.  The  suit  was  brought  in  the 
name  of  Saltonstall  alone ;  but  there  is  in  the  record  an  agreement 
signed  by  the  counsel  of  the  parties,  stipulating,  amongst  other  things, 
that  the  plaintiff  might  recover  in  it  any  damages  which  might  be 
recovered  in  an  action  by  himself  and  wife,  or  by  himself  alone. 

The  declaration  alleges  that  the  injary  complained  of  was  caused 
by  the  negligence  and  want  of  skill  of  the  driver,  then  in  the  employ- 
ment of  the  said  Stockton  and  Stokes,  and  engaged  in  driving  their 
coach,  in  which  the  plaintiff's  wife  was  a  passenger  at  the  time  she 
received  the  injury.  In  the  progress  of  the  case,  Stockton,  one  of  the 
defendants,  died,  and  his  death  having  been  suggested  upon  the  rec- 
ord, the  case  proceeded  against  Stokes.  He  pleaded  the  general 
issue  of  ^<  not  gailty,"  on  which  issue  was  joined. 

At  the  trial,  the  defendant  took  a  bill  of  exceptions  to  the  ruling 
of  the  court ;  from  which  it  appears  that  he  asked  the  court  to  give 
to  the  jury  sixteen  several  instructions,  and  the  plaintiff  asked  of 
the  court  two  instructioAS ;  all  of  which,  as  well  those  asked  by  the 
defendant  as  by  the  plaintiiS^  the  court  refused.  But  the  court  did 
give  the  jury  the  four  following  instructions,  to  wit :  — 

1.  That  the  defendant  is  not  liable  in  this  action,  unless  the  jury 
find  that  the  injury  of  which  the  plaintiff  complains  was  occasioned 
by  the  negligence  or  want  of  proper  skill  or  care  in  the  driver  of  the 
carriage,  in  which  he  and  his  wife  were  passengers ;  and  the  facts 
that  the  carriage  was  apset,  and  the  plaintiff's  wife  injured,  sxeprimd 
facie  evidence  that  there  was  carelessness,  or  negligence,  or  want  of 
flkiU  on  the  part  of  the  driver,  and  throws  upon  the  defendant  the 
burden  of  proving  that  the  accident  was  not  occasioned  by  ibm 
driver's  fault 
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2.  It  being  admitted  that  the  ccmriage  was  upset,  and  the  plain- 
tiff's wife  injured)  it  is  incumbent  on  the  defendant  to  prove  that  the 
driver  was  a  person  of  competent  skill,  of  good  habits,  and  in  every 
respect  qualified,  and  suitably  prepared  for  the  business  in  which  he 
was  engaged ;  and  that  he  acted  on  this  occasion  with  reasonable 
skill,  and  with  the  utmost  prudence  and  caution ;  and  if  the  disaster 
in  question  was  occasioned  by  the  least  negligence,  or  want  of 
skill  or  prudence  on  his  part,  then  the  defendant  is  liable  in  this 

action. 
[  •  191 1  'S.  K  the  jury  find  there  was  no  want  of  proper  skill,  or 
care,  or  caution  on  the  part  of  the  driver,  and  that  the  stage 
was  upset  by  the  act  of  the  plaintiff  or  his  wife,  in  rashly  or  improp- 
erly springing  from  it,  then  the  defendant  is  not  liable  to  this  action ; 
but  if  the  want  of  proper  skill  or  care  of  the  driver  placed  the  passen- 
gers in  a  state  of  peril,  and  they  had  at  that  time  a  reasonable  ground 
for  supposing  that  the  stage  would  upset,  or  that  the  driver  was  in- 
capable of  managing  his  horses,  the  plaintiff  is  entitled  to  recover ; 
although  the  jury  may  believe,  from  the  position  in  which  the  stage 
was  placed  from  the  negligence  of  the  driver,  the  attempt  of  the 
plaintiff  or  his  wife  to  escape  may  have  increased  the  peril,  or  even 
caused  the  stc^ge  to  upset ;  and  although  they  may  also  find  that  the 
plaintiff  and  his  wife  would  probably  have  sustained  little  or  no  in- 
jury if  they  had  remained  in  the  stage. 

4.  K  the  jury  shall  find  that  the  driver  was  a  person  of  competent 
skill,  and  in  every  respect  qualified  and  suitably  prepared  for  the 
business  in  which  he  was  engaged,  and  that  the  accident  was  occa- 
sioned by  no  fault,  or  want  of  skill  or  care  on  his  part,  or  that  of  the 
defendant  or  his  agents,  but  by  physical  disability  arising  from  ex- 
treme and  unusual  cold,  which  rendered  him  incapable  for  the  time 
to  do  his  duty,  then  the  defendant  is  not  liable  in  this  action. 

Under  these  instructions,  the  plaintiff  obtained  a  verdict  for  ^7,130, 
for  which  the  court  rendered  a  judgment  in  his  favor ;  and  from  that 
judgment  this  writ  of  error  is  taken. 

We  consider  it  altogether  unnecessary  to  notice  any  of  the  instruc- 
tions asked  for  by  the  defendant,  and  which  the  court  refused  to 
give,  because  those  which  they  did  give  cover  the  whole  ground ; 
and,  therefore,  it  depends  upon  their  correctness  whether  the  judg- 
ment is  to  be  affirmed  or  not. 

We  think  that  the  court  laid  down  the  law  correctly  in  each  and 
all  of  these  instructions.  It  is  certainly  a  sound  principle  that  a  con- 
tract to  carry  passengers  differs  from  a  contract  to  carry  goods.  For 
the  goods  the  carrier  is  answerable  at  all  events,  except  the  act  of 
Ood,  and  the  public  enemy.     But  although  he  does  not  warrant  tho 
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safety  of  the  passengers,  at  all  events,  yet  his  undertaking  and  lia- 
bility as  to  them  go  to  this  extent :  that  he,  or  his  agent,  if,  as  in  this 
case,  he  acts  by  agent,  shall  possess  competent  skill ;  and  that,  as  far 
as  human  care  and  foresight  can  go,  he  will  transport  them  safely. 
The  principle  is  in  substance  thus  laid  down  in  the  case  of  Christie 
V.  Griggs,  2  Campbell,  79. 

So  it  is  also  in  the  case  of  Aston  v.  Heaven,  2  Espinasse,  533, 
where  it  is  said  that  coach-owners  are  not  liable  for  injuries  happen- 
ing to  passengers  from  accident  or  misfortune,  where  there  has  been 
no  negligence  or  default  in  the  driver ;  that  the  action  stands  on  the 
ground  of  negligence,  but  that  a  driver  is  answerable  for  the  smallest 
negligence. 

The  principle  is  thus  laid  down  in  2  Kent's  Commentaries,  7th  ed. 
769 :  "  The  proprietors  of  a  stage-coach  do  not  warrant 
the  safety  of  *  passengers  in  the  character  of  common  car-  [  *  192  ] 
riers ;  and  they  are  not  responsible  for  mere  accidents  to 
the  persons  of  the  passengers,  but  only  for  the  want  of  due  care." 
What  the  author  understood  to  be  due  care  will  appear  from  this 
consideration,  that  in  support  of  his  proposition  he  refers  to  the  two 
cases  which  we  have  just  cited. 

In  Story  on  Bailments,  many  cases  are  collected  together  upon 
this  subject,  in  pages  876,  377,  as  illustrative  of  the  principle,  which 
is  by  that  author  laid  down  in  these  words :  ^^  K  he  (that  is,  the 
driver,)  is  guilty  of  any  rashness,  negligence,  or  misconduct,  or  is  un- 
skilful, or  deviates  from  the  acknowledged  custom  of  the  road,  the 
proprietors  will  be  responsible  for  any  injuries  resulting  from  his  acts. 
Thus,  if  the  driver  drives  with  reins  so  loose  that  he  cannot  govern 
his  horses,  the  proprietors  of  the  coach  will  be  answerable.  So  if 
there  is  danger  in  a  part  of  the  road,  or  in  a  particular  passage,  and 
he  omits  to  give  due  warning  to  the  passengers.  So  if  he  takes  the 
wrong  side  of  the  road,  emd  an  accident  happens  from  want  of 
proper  room.  So  if,  by  any  incaution,  he  comes  in  collision  with 
another  carriage."  To  which  we  will  add  the  further  example : 
wherever  there  is  rapid  driving,  which,  under  the  circumstances  of 
the  case,  amounts  to  rashness.  In  short,  says  the  author,  he  must  in 
all  cases  exercise  a  soimd  and  reasonable  discretion  in  travelling  on 
the  road,  to  avoid  dangers  and  difficulties ;  and,  if  he  omits  it,  his 
principals  are  liable. 

The  only  case  which  is  recollected  to  have  come  before  this  court 
on  this  subject  is  that  of  Boyce  v.  Anderson,  2  Pet.  150.  That  was 
an  action  brought  by  the  owner  of  slaves  against  the  proprietor  of  a 
steamboat  on  the  Mississippi,  to  recover  damages  for  the  loss  of  the 
slaves,  alleged  to  have  been  caused  by  the  negligence  or  misman- 
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agement  of  the  captain  and  commandant  of  the  boat  The  coart 
distinguished  slaves,  being  human  beings,  from  goods ;  and  held  that 
the  doctrine  as  to  the  liability  of  common  carriers  for  mere  goods  did 
not  apply  to  them,  but  that  in  respect  of  them  the  carrier  was  liable 
only  for  ordinary  neglect  The  court  seem  to  have  considered  that 
case  as  being  a  sort  of  intermediate  one  between  goods  and  passen- 
gers. We  think,  therefore,  that  any  thing  said  in  that  case,  in  the 
reasoning  of  the  court,  must  be  confined  in  its  application  to  that 
case,  and  does  not  affect  the  principle  which  we  have  before  laid 
down.  That  principle,  in  our  opinion,  fully  justifies  the  first  and  sec- 
ond instructions  given  by  the  court,  except  that  part  of  those  instruc- 
tions which  relates  to  the  onus  probandi  /  and  although  we  think  this 
portion  of  the  instructions  as  well  founded  in  justice  and  law  as  the 
other,  yet  it  rests  upon  a  different  ground.  The  fijrst  part  has  rela- 
tion to  the  liability  of  the  defendant ;  the  second,  to  the  question,  on 
whom  devolves  the  burden  of  proof.  K  the  question  were  one  of  the 
first  impression,  we  should,  upon  the  reason  and  justice  of  the  case, 
adopt  the  principle  laid  down  by  the  circuit  court  But  although 
there  is  no  case  which  could  have  the  weight  of  authority  in  this 
court,  we  are  not  without  a  decision  in  relation  to  it  The 
[  *  193  ]  very  point  was  decided  in  *  2  Camp.  80 ;  where  it  is  said  by 
Mansfield,  Chief  Justice,  that  he  thought  the  plaintiff  had 
made  a  primd  facie  case,  by  proving  his  going  on  the  coach,  the  acci- 
dent, and  the  damage  he  had  suffered. 

It  is  objected,  however,  in  the  printed  argument  which  has  been 
laid  before  us,  that  although  the  facts  of  the  overturning  of  the 
coach,  and  the  injury  sustained,  are  primd  fade  evidence  of  negli- 
gence, they  did  not  throw  upon  the  defendant  the  burden  of  proving 
that  such  overturning  and  injury  were  not  occasioned  by  the  driver's 
default,  but  only  that  the  coachman  was  a  person  of  competent  skill  in 
his  business  ;  that  the  coach  was  properly  made,  the  horses  steady,  &c. 

Now,  taking  that  portion  of  the  first  and  second  instructions 
which  relates  to  the  burden  of  proof  together,  we  understand  them 
as  substantially  amounting  to  what  the  objection  itself  seems  to  con- 
cede to  be  a  proper  ruling,  and  what  we  consider  to  be  the  law.  For 
although,  in  the  first,  it  is  said  that  these  facts  threw  upon  the  de- 
fendant the  burden  of  proving  that  the  accident  was  not  occasioned 
by  the  driver's  fault,  yet,  in  the  second,  it  is  declared  that  it  was 
incumbent  on  the  defendant,  in  order  to  meet  the  plaintiff's  primd 
fOfCie  case,  to  prove  that  the  driver  was  a  person  of  competent  skill, 
of  good  habits,  and  in  every  respect  qualified  and  suitably  prepared 
for  the  business  in  which  he  was  engaged ;  and  that  he  acted  on  the 
occasion  with  reasonable  skill,  and  with  the  utmoist  prudence  and 
caution. 
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This  affirmative  evidence^  then,  was  pointed  out  by  the  coart  as 
the  means  of  proving  what  was  in  terms  stated  in  the  form  of  a  neg- 
ative proposition  before,  that  is,  that  the  accident  was  not  occasioned 
by  the  driver's  fault  The  third  instruction  also  announces  a  prin- 
ciple which  we  think  stands  supported  by  the  soundest  reason ;  and 
we  should  therefore  adopt  it  as  being  correct,  if  it  were  altogether  a 
new  question. 

But  this  too  is  in  accordance  with  the  doctrine  of  Lord  EUen- 
boroughy  in  1  Starkie's  cases,  403,  in  which  he  says,  that  to  enable 
the  plaintiff  to  sustain  the  action,  it  is  not  necessary  that  he  should 
havQ  been  thrown  off  the  coach ;  it  is  sufficient  if  he  were  placed  by 
the  misconduct  of  the  defendant  in  such  a  situation  as  obliged  him 
to  adopt  the  alternative  of  a  dangerous  leap,  or  to  remain  at  certain 
peril ;  if  that  position  was  occasioned  by  the  fault  of  the  defendant, 
the  action  may  be  supported.  On  the  other  hand,  if  the  plamtiff 's 
act  resulted  from  a  rash  apprehension  of  danger,  which  did  not  exist, 
and  the  injury  which  he  sustained  is  to  be  attributed  to  rashness  and 
imprudence,  he  is  not  entitled  to  recover. 

The  instruction  which  we  are  now  considering  is  framed  in  the 
spirit  of  the  principle  which  we  have  just  stated,  and  we  think  it 
wholly  unexceptionable. 

The  fourth  instruction  which  was  given  to  the  jury  was  in  favor 
of  the  defendant,  now  plaintiff  in  error,  and  therefore  need 
not  be  *  considered.     Upon  the  whole,  we  think  that  there  [  *  194  ] 
is  no  error  in  the  judgment.     It  is  therefore  affirmed,  with 
costs. 


Meriwether  L.  Clark,  Executor,  and  William  P.  Clark,  Georob 
R.  H.  Clark,  and  Jefferson  Kennerlt  Clark,  an  Infant  under 
the  age  of  twenty-one  years,  by  his  Guardian  ad  litem  and  next 
Friend,  the  said  George  K  H.  Clark,  Heirs  at  Law  of  William 
Clark  deceased.  Appellants,  v.  Andrew  Smith,  Appellee. 

13  P.  195. 

A  patent  from  the  State  of  Kentacky,  of  lands  in  the  Indian  country,  passed  the  title,  sob* 
ject  to  the  Indian  right  of  occupancy. 

A  state  law,  authorizing  one  haring  both  title  and  possession  to  bring  a  suit  in  equity  against 
one  claiming  or  pretending  to  title,  maybe  administered  by  a  circuit  court;  for  though  th« 
laws  of  the  States  cannot  affect  the  jurisdiction,  or  modes  of  proceeding  in  equity  of  the 
courts  of  the  United  States,  they  may  afford  rules  as  to  what  shall  be  deemed  a  cloud  upon 
title  to  lands,  and  the  circuit  courts,  as  courts  of  equity,  may  remove  such  clouds. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky.     The  case  is  stated  in  the  opinion  of  the  court 
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Crittenden^  for  the  appellants. 

No  counsel  contrd, 

[  •  200  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

By  patent  of  the  15th  of  September,  1795,  there  was 
granted  to  George  Rogers  Clark,  by  the  commonwealth  of  Kentucky, 
36,962  acres  of  land,  beginning  on  the  Ohio  River,  at  the  mouth  of 
the  Tennessee,  running  south  16°  east  1280  poles,  north  74°  west 
3840  poles,  north  16°  east  1800  poles,  to  the  bank  of  the  Ohio,  about 
three  miles  below  Fort  Massac ;  thence  running  up  the  Ohio,  with  its 
several  meanders  4480  poles  to  the  beginning. 

The  patent  is  in  conformity  to  a  survey  of  June  7, 1784,  returned 
to  the  land-office  of  Virginia,  founded  on  an  entry,  and  an  amend- 
ment  thereof,  dated  May  17,  and  the  26th  of  October,  1780 ;  made 
by  virtue  of  various  treasury  warrants.  The  entry  having  been  for 
71,962  acres,  with  liberty  to  return  one  or  more  surveys. 

The  identity  of  the  land,  as  entered,  surveyed,  and  patented,  is 
established  beyond  doubt,  as  the  survey  made  by  order  of  the  court 
below,  represents  it. 

William  Clark,  the  complainant,  by  various  mesne  conveyances, 
became  the  owner  in  fee  of  the  same  ;  and,  by  his  tenant, 
[  *  201  ]  has  *  been  in  possession  from  1819,  up  to  the  time  of  filing 
the  bill ;  the  claim  of  the  Chickasaw  Indians,  having  been 
extinguished  to  the  country  where  the  land  lies,  by  the  treaty  of  the 
.  9th  of  October,  1818 ;  to  which  time  the  right  of  possession  was 
necessarily  suspended. 

The  first  exception  taken  by  the  answer  is,  that  the  patent  was 
made  for  lands  lying  within  a  country  claimed  by  Indians,  and,  there- 
fore, void. 

To  which  it  may  be  answered  that  the  colonial  charters,  a  great 
portion  of  the  individual  grants  by  the  proprietary  and  royal  govern- 
ments, and  a  still  greater  portion  by  the  States  of  this  Union  after 
the  Revolution,  were  made  for  lands  within  the  Indian  hunting- 
grounds.  North  Carolina,  and  Virginia,  to  a  great  extent,  paid  their 
officers  and  soldiers  of  the  revolutionary  war,  by  such  grants ;  and 
extinguished  the  arrears  due  the  army  by  similar  means.  It  was  one 
of  the  great  resources  that  sustained  the  war,  not  only  by  these  States 
but  others.  The  ultimate  fee  (incumbered  with  the  Indian  right  of 
occupancy)  was  in  the  crown  previous  to  the  Revolution,  and  in  the 
States  of  the  Union  afterwards,  and  subject  to  grant.  This  right  of 
occupancy  was  protected  by  the  political  power,  and  respected  by  the 
courts  until  extinguished ;  when  the  patentee  took  the  unincumbered 
fee.  So  this  court,  and  the  state  courts,  have  uniformly  and  often 
bnlden.    6  Cranch.  87 :  9  Cranch,  11. 
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By  the  act  of  November,  1781,  Virginia  opened  the  whole  country 
sonlJi  of  the  Tennessee  Biver,  for  the  satisfaction  of  military  claims, 
and  excluded  the  location  of  treasury  warrants;  and  the  officers  and 
soldiers,  through  their  superintendents,  Thomas  Marshall  and  others, 
caveated  George  Rogers  Clark's  claim,  praying  no  grant  might  issue 
to  him  for  the  36,932  acres.  The  caveat  was  filed  in  the  supreme 
court  of  the  district  of  Kentucky ;  but  because  the  judges  were  inter- 
ested in  the  event,  the  suit  was  transferred,  pursuant  to  an  act  of 
assembly^  to  the  court  of  appeals  of  Virginia,  where  it  was  pending 
from  1786  to  1791 ;  when  that  court,  amongst  other  things,  held : 
^  That  the  dormant  title  of  the  Indian  tribes  remained  to  be  extin- 
guished by  the  government,  either  by  purchase  or  conquest;  and 
when  that  was  done,  it  enured  to  the  benefit  of  the  citizens  who  had 
previously  acquired  a  title  from  the  crown,  and  did  not  authorize  a 
new  grant  of  the  lands,  as  waste  and  unappropriated."  And  the 
State  having  succeeded  to  the  royal  rights,  could  appropriate  the 
waste  lands  within  her  chartered  limits  in  the  same  manner. 

2.  That  by  the  act  of  1779,  the  lands  south  of  Tennessee  River, 
were  subject  to  be  located  by  treasury  warrants ;  and  that  the  act  of 
1781,  for  the  benefit  of  the  officers  and  soldiers,  could  not  have  a  re- 
trospective operation  so  as  to  defeat  Greneral  Clark's  prior  entry, 
made  according  to  the  existing  laws. 

The  opinion  having  been  returned  to  the  court  of  appeal  of  Ken- 
tucky, at  the   October  term  thereof,  1793,  the  caveat  was 
dismissed,  *and  in  September,  1795,  Greneral  Clark  obtained  [  *  202  ] 
his  patent.     Hughes's  Kentucky  Reports,  39. 

The  validity  of  the  title  of  the  complainant,  is,  therefore,  not  now 
open  to  controversy  on  these  grounds ;  and  such  was  the  opinion  of 
the  circuit  court  But  that  court  being  divided  in  opinion  on  the 
question  of  jurisdiction,  no  decree  could  be  made,  in  conformity  to 
the  prayer  of  the  bill,  and  which  was  dismissed  for  this  reason. 

It  seeks  to  enforce  the  act  of  Kentucky  of  1796,  which  provides, 
that  ^^any  person  having  both  legal  title  to  and  possession  of  land, 
may  institute  a  suit  against  any  other  person  setting  up  a  claim 
thereto ;  and  if  the  complainant  shall  be  able  to  establish  his  title  to 
such  land,  the  defendant  shall  be  decreed  to  release  his  claim  thereto, 
and  pay  the  complainant  his  costs,  unless  the  defendant  shall  by 
answ^  disclaim  all  title  to  such  lands,  and  offer  to  give  such  release 
to  the  complainant ;  in  which  case,  the  complainant  shall  pay  to  the 
defendant  his  costs,  except,  for  special  reasons  appearing,  the  court 
should  otherwise  decree." 

The  foregoing  extract  is  the  29th  section  of  an  act  professedly  reg- 
ulating proceedings  in  the  courts  of  chancery. 

VOL.   XIII.  11 
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Ck>nflicts  of  title  were  unfortanately  so  numerous  that  no  one  knew 
from  whom  to  buy  or  take  lands  with  safety ;  nor  could  improve- 
ments be  made  without  great  hazard,  by  those  in  possession,  who 
had  conflicting  claims  hanging  over  them,  and  which  might  thus 
continue  for  half  a  century — the  writ  of  right  being  limited  to  fifty 
years  in  some  cases,  that  is,  where  it  was  brought  upon  the  seisin  of 
an  ancestor,  or  predecessor,  and  to  thirty  years,  if  on  the  demandant's 
own  seisin*  Act  of  January,  1796.  Daring  all  which  time,  the  party 
in  possession  had  no  power  to  litigate,  much  less  to  settle  the  title  at 
law ;  for  he  might  be  harassed  by  many  actions  of  ejectment,  and 
his  peace  and  property  destroyed,*  although  always  successful ;  by  no 
means  an  uncommon  occurrence.  This  evil,  it  was  the  object  and 
policy  of  the  legislature  to  cure ;  not  so  much  by  presmbing  a  mode 
of  proceeding,  as  by  conferring  a  right  on  him  who  had  the  better 
title,  and  the  possession,  to  draw  to  him  the  outstanding  inferior 
claims.  It  is,  in  effect,  declared  that  the  junior  claimant  shall  be 
deemed  to  hold  as  trustee  for  him  in  possession,  and  be  compelled  to 
release  his  inferior  title  by  a  conveyance,  so  that  the  junior  patent, 
for  instance,  could  not  be  perfected  by  possession,  and  the  lapse  of 
time  into  the  better  right,  (by  force  of  the  acts  of  limitation,)  now 
reduced  in  Kentucky,  in  such  cases,  to  a  seven  years'  adverse  hold- 
ing. The  junior  patent,  as  between  the  State  and  the  gmntee  is  a 
valid  title ;  and  if  in  this  instance,  Smith  were  to  hold  adverse  pos- 
session of  any  one  of  his  32  tracts,  for  seven  years,  he  would  have  the 
better  legal  title ;  and  if  the  grants  of  Smith  are  released  to  Clark,  a 
holding  by  him  in  virtue  of  the  release,  would  have  the  same  effect. 

The  legislature  having  declared  that  he  who  has  the  legal  and 

equitable  title,  and  the  possession,  may  treat  the  adverse  claimant  as 

a  trustee,  and  coerce  a  release  to  himself  of  the  inferior 

[  *  203  ]  claim ;   *  of  course,  the  statute  secures  a  highly  valuable 

right ;  which  it  is  the  duty  of  the  courts  to  enforce,  and 

which  can  only  be  enforced  in  a  court  of  equity. 

Kentucky  has  the  undoubted  power  to  regulate  and  protect  indi- 
vidual rights  to  her  soil,  and  to  declare  what  shall  form  a  cloud  on 
titles ;  and  having  so  declared,  the  courts  of  the  United  States,  by 
removing  such  clouds,  are  only  applying  an  old  practice  to  a  new 
equity  created  by  the  legislature,  having  its  origin  in  the  peculiar  con- 
dition of  the  cotmtry.  The  unappropriated  lands  of  that  State  have 
been  opened  to  entry  and  grant  at  a  very  cheap  rate,  as  this  record 
shows ;  which  policy  has  let  in  the  abuse,  sought  to  be  remedied  by 
the  bill.  That  clouds  upon  old  titles,  by  the  issuance  of  new  patents 
for  th^  same  lands,  would  be  the  consequence,  was  manifest ;  and 
that  citizens  of  other  States  are  entitled  to  come  into  the  courts  of 
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the  United  States,  to  have  the  rights  secured  to  them  by  the  statute 
of  1796,  enforced,  we  cannot  doubt 

But  we  apprehend,  jurisdiction  may  be  assumed  by  the  federal, 
equally  with  the  state  courts,  upon  another  ground.  Kentucky  may 
prescribe  any  policy  for  the  protection  of  the  agriculture  of  the  coun- 
try that  she  may  deem  wise  and  proper ;  she  has  in  effect  declared 
that  junior  patents,  issued  for  previously  granted  *  lands,  shall  be 
delivered  up  and  cancelled ;  with  the  addition,  that  a  relecise  of  title 
shall  be  executed ;  and  it  is  the  duty  of  the  courts  to  execute  the 
policy. 

Where  the  legislature  declares  certain  instruments  illegal  and  void, 
as  the  British  annuity  act  does,  or  as  the  gaming  acts  do,  there  is 
inherent  in  the  courts  of  equity  a  jurisdiction  to  order  them  to  be 
delivered  up,  and  thereby  give  effect  to  the  policy  of  the  legislature. 
10  Ves.  218 ;  5  Ves.  604 ;  2  Verger's  Rep.  524 ;  1  Maddock's  Ch. 
Pra.  185,  and  authorities  cited. 

The  state  legislatures  certainly  have  no  authority  to  prescribe  the 
forms  and  modes  of  proceeding  in  the  courts  of  the  United  States ; 
but  having  created  a  right,  and  at  the  same  time  prescribed  the  rem- 
edy to  enforce  it,  if  the  remedy  prescribed  is  substantially  consistent 
with  the  ordinary  modes  of  proceeding  on  the  chancery  side  of  the 
federal  courts,  no  reason  exists  why  it  should  not  be  pursued  in  the 
same  form  as  it  is  in  the  state  courts ;  on  the  contrary,  propriety  and 
convenience  suggest,  that  the  practice  should  not  materially  differ, 
where  titles  to  lands  are  the  subjects  of  investigation.  And  such  is 
file  constant  course  of  the  federal  courts.  For  instance,  in  Tennes- 
see, the  legislature  has  provided  that  the  courts  of  equity  may  devest 
a  title,  and  vest  it  in  another  party  to  the  suit,  and  that  the  decree 
shall  operate  as  a  legal  conveyance.  So  in  Kentucky,  the  legislature 
has  declared  that  the  courts  may  appoint  a  commissioner  to  convey 
as  the  attorney  in  fact  of  a  litigant  party ;  and  that  such  deed  shall 
pass  the  title ;  in  both  instances  binding  infants  ^nd  femes  covert^  if 
necessary.  The  federal  courts,  in  the  States  referred  to,  have  adopted 
the  same  practice  for  many  years,  without  a  doubt  having 
been  entertained  of  its  propriety.  It  may  be  said  *  with  [  •  204  ] 
truth,  that  this  is  a  mode  of  conveyance  and  of  passing  title, 
which  the  States  have  the  exclusive  right  to  regulate  ;  still,  the  same 
statute  that  conferred  the  power  thus  to  decree  a  conveyance,  pre- 
scribed the  mode  of  proceeding,  and  had  the  form  of  the  remedy 
been  rejected  by  the  courts  of  the  United  States,  the  right  to  have 
snch  record  conveyance  would  have  fallen  with  it,  as  they  could  not 
be  separated 

The  undoubted  truth  is,  that  when  investigating  and  decreeing  on 
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titles  in  this  country,  we  must  deal  with  them,  in  practice,  as  we  find 

them,  and  accommodate  our  modes  of  proceeding  in  a  considerable 

degree,  to  the  nature  of  the  case,  and  the  character  of  the  equities 

involved  in  the  controversy ;   so  as  to  give  eflFect  to  state  legislation 

and  state  policy;   not  departing,  however,  from  what  legitimately 

belongs  to  the  practice  of  a  court  of  chancery. 

The  complainant's  case  being  one  coming  clearly  within  the  rules 

alluded  to,  we  order  that  the  decree  of  the  court  below  be  reversed, 

and  the  cause  remanded  to  be  proceeded  in  according  to  the  rights 

of  the  parties. 

18  P.  486;  2  H.  76;  17  H.  47;  18  H.  187;  24  H.  159;  2  B.  480. 


DowNBS  AND  Company  v.  Edward  B.  Church. 

IS  P.  205. 

If  the  second  of  a  set  of  exchange  has  been  duly  protested,  the  indorsee  majrecorer  theroon 
against  the  indorser,  withoot  prodacing  the  first  of  the  set  at  the  trial. 

The  case  is  stated  in  the  opinion  of  the  court 

O.  Hoffman^  for  the  plaintiffi 

No  counsel  contrd. 

[  *  206  ]       *  Stort,  J.,  delivered  the  opinion  of  the  court 

This  is  the  case  of  a  certificate  of  division  of  the  judges 
of  the  circuit  court  for  the  district  of  Mississippi  The  action  was 
ctssumpsity  founded  on  the  second  part  of  a  foreign  bill  of  exchange^ 
by  the  indorsee  against  the  indorser  for  non-acceptance.  The  plain* 
tiffs  declared  upon  the  second  of  the  set  of  exchange,  which  second 
of  the  set  was  protested  for  non-acceptance,  and  the  same,  with  the 
protest  attached  thereto,  was  read  to  the  jury.  Whereupon  a  ques- 
tion arose,  whether  the  plaintiffs  could  recover  upon  the  said  second 
of  exchange  without  producing  the  first  of  the  same  set,  or  account- 
ing for  its  non-production ;  upon  which  question  the  judges  were  op- 
posed in  opinion.  And  the  same  has  been  accordingly  certified  to 
this  court  under  the  act  of  congress. 

We  are  of  opinion  that  the  plaintiff  are  entitled  to  recover  upon 
the  second  of  the  set  without  producing  the  first,  or  accounting  for  its 
non-production.     No  authority  has  been  referred  to  which 
[  *  207  ]  is  *  exactly  in  point,  nor  are  we  aware  that  the  question  has 
'  ever  been  judicially  decided.     Mr.  Starkie,  in  his  work  on 

Evidence,  part  4,  p.  228, 1st  ed,  has  said :  <'  In  the  case  of  a  foreign 
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bill  drawn  in  sets,  both  the  sets  should  be  produced."  But  for  this 
proposition  he  has  cited  no  authority.  The  question  must,  then,  be 
decided  upon  principle.  The  object  of  drawing  a  foreign  bill  in  sets 
is  for  the  convenience  of  the  payee,  or  other  holder,  to  enable  him  to 
forward  the  same  for  acceptance  by  different  conveyances,  and  thus 
to  guard  against  any  loss,  by  accident  or  otherwise,  which  might 
occur  if  there  were  but  a  single  bill.  But  from  the  very  frame  of  the 
set,  if  one  is  paid  or  discharged  by  the  acceptor,  or  other  party  liable 
on  it,  he  is  ordinarily  discharged  from  the  others,  since  each  part  con- 
tains a  condition  that  it  shall  be  payable  only  when  the  others  remain 
unpaid.  Now,  when  one  of  the  set  is  protested  for  non-acceptance, 
and  due  notice  is  given  to  an  indorser,  and  on  the  trial  of  an  action 
brought  against  him  by  the  indorsee,  the  same  bill  of  the  set  on  which 
the  protest  is  made  is  produced,  that  is  primd  facie  proof  of  his  being 
responsible  thereon.  Either  of  the  set  may  be  presented  for  accept- 
ance, and,  if  not  accepted,  a  right  of  action  presently  arises  upon  due 
notice  against  all  the  antecedent  parties  to  the  bill,  without  any  others 
of  the  set  being  presented ;  for  it  is  by  no  means  necessary  that  all 
the  parts  should  be  presented  for  acceptance  before  a  right  of  action 
accrues  to  the  holder.  Under  such  circumstances,  it  is  properly  a 
matter  of  defence  on  the  other  side,  to  show  either  that  some  other 
bill  of  the  set  has  been  presented  and  accepted,  or  paid ;  or  that  it  has 
been  presented  at  an  earlier  time  and  dishonored,  and  due  notice  has 
not  been  given ;  or  that  another  person  is  the  proper  holder,  and  has 
given  noticQ^  of  his  title  to  the  party  sued ;  or  that  some  other  ground 
of  defence  exists,  which  displaces  the  primd  facie  title  made  out  by 
the  plaintiff.  The  law  wiU  not  presume  that  the  other  bills  of  the 
set  have  been  negotiated  to  other  persons,  merely  because  they  are 
not  produced.  And  the  indorser  is  not  put  to  any  hazard  or  peril  by 
the  non-production  of  them ;  since,  like  the  acceptor,  if  he  once  pay 
the  bill,  without  notice  of  any  superior  adverse  claim,  by  a  negotia- 
tion of  another  of  the  set  to  another  party,  he  will  be  completely  ex- 
onerated. On  the  other  hand,  great  inconveniences  might  arise  from 
compelling  the  plaintiff  to  produce  the  other  parts  of  the  set,  or  to 
account  for  their  non-production,  as  he  might  not  be  able  satisfac- 
torily to  prove  that  they  had  not  been  negotiated,  or  that  they  had 
been  lost.  In  short,  if  the  plaintiff,  before  he  could  recover,  were 
required  to  produce  or  to  account  for  all  the  parts  of  the  set,  he  would 
be  obliged,  in  every  case  where  the  bills  had  been  transmitted  by  dif- 
ferent conveyances  abroad,  to  arm  himself  with  proofs  of  every  st€Lge 
of  their  route  and  progress,  until  they  should  come  back  again  into 
his  hands,  as  preliminaries  to  his  right  to  recover  upon  their  being 
dishonored.     Such  a  requirement  would  create  most  serious  embar- 
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rassments  in  all  commercial  transactions  of  this  sort ;  and  instead  of 
bills  drawn  in  sets  being  a  public  convenience,  they  would 
[  •  208  ]  be  greatly  obstructed  *  in  their  negotiability,  since  the  rights 
and  the  remedies  of  the  holder  might  be  materially  impaired 
thereby.  We  are  therefore  of  opinion  that  the  question  upon  which 
the  judges  of  the  circuit  court  were  gpposed,  ought  to  be  answered  in 
the  affirmative,  and  we  shall  send  a  certificate  to  the  court  accord- 
ingly. 22  H.  96. 

John  F.  Stein,  Plaintiff  in  Error,  v.  William  Bowman  and  others, 

Defendants  in  Error. 

13  P.  209. 

The  certificate  and  seal  of  the  British  minister  resident,  at  the  court  of  Hanover,  is  not  a 
proper  authentication  of  the  proceedings  of  an  officer  of  that  country  in  taking  deposi- 
tions. 

The  onlj  regular  mode  of  taking  depositions  in  a  foreign  country  is  under  a  commission. 

A  curator,  party  to  the  record,  is  not  a  competent  witness,  even  if  his  liability  to  costs  were 
set  aside. 

Testimony  by  a  witness  that  he  had  been  in  Germany  last  summer,  and  there  heard  from 
many  old  persons,  of  whom  he  inquired,  that  A  was  the  brother  of  B,  is  not  admissible 
to  prore  the  relationship.  It  does  not  appear  that  the  persons  making  the  declarations, 
were  members  of  the  family,  or  were  dead,  and  they  were  made  post  litem  motam. 

A  wife,  after  the  death  of  her  husband,  cannot  be  allowed  to  prove  that  her  husband  had  con- 
fessed to  her  that  he  had  committed  perjury  in  a  deposition  read  in  the  canse. 

The  facts  that  a  deponent  went  out  of  the  State,  and  that  an  agent  of  the  plaintiff  has  not 
heard  of  his  return,  though  he  has  made  inquiries,  are  not  sufficient  to  entitle  his  deposi- 
tion to  be  read. 

The  case  is  stated  in  the  opinion  of  the  court 

OriUenden^  for  the  plaintiff. 

Oarlandj  contra. 

[  •217  ]       •  M'Lean,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  brought  originally  in  the  distict  court  of 

the  United  States  for  the  eastern  district  of  Louisiana ;  and  on  the 

trial  certain  exceptions  were  taken  to  the  ruling  of  the  court 

[  •  218  ]  by  the  *  plaintiff,  and  which  he  now  brings  before  this  court 

on  a  writ  of  error. 

The  action  was  brought  by  petition,  in  the  form  peculiar  to  the 

courts  of  Louisiana,  to  compel  the  defendant  to  render  an  account 

as  curator  of  the  estate  of  Nicholas  Stone,  or  Stein,  deceased. 

The  plaintiff  represents  himself  as  an  alien,  and  as  the  only  heir 
at  law  of  the  deceased. 

Some  time  after  the  defendant  had  answered  the  petition,  Johann 
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Stein,  and  others,  filed  their  petition  of  intervention,  denying  the 
statements  in  the  plaintiff's  petition,  and  representing  themselves  to 
be  the  true  heirs  of  the  deceased. 

The  cause  was  submitted  to  a  jury,  and  on  the  trial,  to  sustain  his 
case,  the  plaintiff  offered  in  evidence  certain  Grerman  documents,  for 
the  purpose  of  using  such  parts  of  them  as  contained  the  depositions 
which  related  to  the  pedigree  of  the  plaintiff,  which  were  overruled 
by  the  court,  on  the  ground  that  they  were  not  duly  authenticated* 
And  this  constitutes  the  first  exception* 

Several  depositions  appear  to  have  been  taken,  but  none  of  them 
were  signed  by  the  deponents.  At  the  dose  of  them  it  is  stated : 
^  After  the  preceding  depositions  were  read  to  the  deponents,  they 
gave  their  assent  to  them  and  approbation. 

[Seal.]  (Signed)  B.  V.  D.  Busseke. 

Seen,  for  attestation  of  the  preceding  signature,  of  the  Boycd 
Amtsvagtey  BurgwedeL 

Luneburg. 
Royal  British  Hanoverian  Landdrostey. 

[Seal.]  *<  Rttemern." 

To  which  is  added :  — 

^  The  subjoined  signature  of  the  Boycd  Britannic  Land  Bailiwick 
at  Luneburg  is  hereby  attested. 

Hamburg,  Sept  19, 1834. 
Royal  Britannic  Hanoverian  Minister  Residentis. 
Ln  Ausftrage  by  authority.  Q.  W.  Kern.** 

[Seal.] 

In  the  case  of  Church  v.  Hubbart,  2  Cranch,  187,  this  court  held 
that  a  certificate  of  a  consul  under  his  consular  seal,  is  not  a  suffi- 
cient authentication  of  a  foreign  law  to  go  in  evidence ;  it  not  being 
one  of  his  consular  functions  to  grant  such  certificates.  And  also 
that  the  proceedings  of  a  foreign  court,  under  the  seal  of  a  person 
who  styles  himself  the  Secretary  of  Foreign  Affairs  in  Portugal,  is 
not  evidence. 

On  the  principle  of  this  case,  it  would  seem  that  the  court  very 
j»operly  rejected  the  depositions  offered. 

The  certificate  and  seal  of  the  minister  resident  firom  Great  Britain 
in  Hanover,  is  not  a  proper  authentication  for  the  proceedings  of  a 
foreign  court,  or  of  the  proceedings  of  an  officer  authorized 
to  take  •  depositions.  It  is  not  connected  in  any  way  with  [  •  219  ] 
the  functions  of  the  minister.  His  certificate  and  seal 
could  only  authenticate  those  acts  which  are  appropriate  to  hu 
office. 


128  SUPREME  COURT  OF  THE  UNITED   STATES. 

Stein  V,  Bowman.    ISP. 

The  authority  to  take  the  depositions  by  the  person  before 
whom  they  were  taken,  nowhere  appears ;  and  it  is  not  shown 
that  the  Royal  Britannic  Hanoverian  Land  Bailiwick,  Ruemern, 
was  authorized  to  attest,  as  he  has  done,  the  signature  of  R.  V. 
D.  Busseke. 

If  the  attestation  of  the  signature,  and  right  of  the  person  who 
administered  the  oaths,  were  duly  certified  under  the  seal  of  a  re- 
sponsible officer,  whose  appropriate  duty  it  was  to  give  such  certifi- 
cate, it  might  be  received,  so  far  as  the  authentication  goes,  as  prima 
facie  evidence,  though  not  under  the  great  seal  of  the  State.  It  may 
be  proper,  however,  to  remark,  (though  the  point  was  not  raised  in 
the  court  below,)  that  if  the  authentication  had  been  sufiicient,  the 
depositions  would  have  been  inadmissible,  they  not  having  been  taken 
under  a  commission,  which  is  the  only  mode  by  which  depositions  in 
a  foreign  country  can  be  taken. 

In  the  course  of  the  trial.  Bowman,  the  defendant,  was  admitted 
as  a  witness  by  the  court ;  and,  being  sworn,  gave  evidence  to  the 
jury  respecting  the  merits  of  the  case.  And  to  this  decision  of  the 
court,  overruling  the  objection  made,  the  plaintifT  also  excepted. 

No  rule  is  better  established,  than  that  a  party,  in  an  action  at  law, 
cannot  be  a  witness  in  his  own  case. 

In  the  case  of  Scott  v.  Lloyd,  12  Pet  149,  this  court  said :  "  The 
decision  in  1  Pet  C.  C.  R.  301,  where  the  court  held  a  party  named 
on  the  record  might  be  released,  so  as  to  constitute  him  a  competent 
witness,  has  been  cited  and  relied  on  in  the  argument"  *'  Such  a 
rule,"  the  court  remarked,  "  would  hold  out  to  parties  a  strong  temp- 
tation to  perjury ;  and  we  think  it  is  not  sustained  either  by  principle 
or  authority." 

Bowman  was  a  party  on  the  record,  was  curator,  as  representedi 
and  was  primd  facie  liable  for  the  costs  of  suit 

But  if  there  could  have  been  a  release  for  the  costs  executed^  or 
the  money  to  cover  the  costs  had  been  paid  into  court,  his  competency 
would  not  have  been  restored. 

The  objection  to  his  competency  does  not  arise  so  much  from  the 
small  pecuniary  liability  to  the  payment  of  costs,  as  from  that  strong 
bias  which  every  party  to  a  suit  must  naturally  feel.  And  this  in- 
fluence is  not  the  less  dangerous,  if  the  party  be  unconscious  of  its 
existence.  Every  individual  who  prosecutes  or  defends  a  suit  is,  in 
the  nature  of  things,  disposed  to  view  most  favorably  his  own  side 
of  the  controversy,  and,  with  no  small  degree  of  prejudice,  the  side 
of  his  adversary.  We  think,  therefore,  to  admit  a  party  on  the 
record,  under  any  circumstances,  to  be  sworn  as  a  witness  in  chief, 
would  be  attended  with  great  danger.    It  would  lead  to  perjuriesi 
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and  the  most  injurious  consequences,  in  the  administration  of  jus- 
tice* We  think,  therefore,  the  court  erred  in  admitting  Bowman  as 
a  witness. 

*  The  next  exception  of  the  plaintiff  arises  from  the  re-  [  *  220  ] 
jection  of  Stultz  as  a  witness,  who  was  introduced  to  prove 
that  he  had  been  in  Hanover,  in  Grermany,  ^^  last  summer,"  and  there 
heard,  from  many  old  persons  of  whom  he  inquired,  that  the  plain- 
tiff was  the  brother  of  Nicholas  Stone,  deceased. 

And  this  court  have  no  doubt  that  this  evidence  was  properly  over- 
ruled by  the  district  court. 

From  necessity,  in  cases  of  pedigree,  hearsay  evidence  is  admis- 
sible.  But  this  rule  is  limited  to  the  members  of  the  family,  who  may 
be  supposed  to  have  known  the  relationships  which  existed  in  its- 
different  branches.     The  declarations  of  these  individuals,  they  being 
dead,  may  be  given  in  evidence  to  prove  pedigree  ;  and  so  is  reputa-- 
tion,  which  is  the  hearsay  of  those  who  may  be  supposed  to  have 
known  the  fact,  handed  down  from  one  to  another,  evidence.     Aa 
evidence  of  this  description  must  vary  by  the  circumstances  of  each 
case,  it  is  difficult,  if  not  impracticable,  to  deduce  from  the  books  any 
precise  and  definite  rule  on  the  subject. 

'^  It  is  not  every  statement  or  tradition  in  the  family  that  can  be 
admitted  in  evidence."  The  tradition  must  be  from  persons  having 
»ueh  a  connection  with  the  party  to  whom  it  relates,  that  it  is  natural 
and  likely,  from  their  domestic  habits  and  connections,  that  they  are 
speaking  the  truth,  and  that  they  could  not  be  mistaken.  1  Phillips^ 
174.    2  Dall.  116. 

The  declarations  proposed  to  be  proved  by  the  witness  do  not 
appear  to  have  been  made  by  members  of  the  family,  or  by  persons 
who  had  such  connections  with  the  deceased  as  to  have  a  personal 
knowledge  of  the  facts  stated.  And  these  persons,  for  aught  that 
appears,  are  still  living ;  and  their  depositions  might  be  taken. 

On  both  these  grounds,  the  evidence  was  inadmissible.  But  there 
is  another  ground  on  which  the  opinion  of  the  district  court  can  be 
sustained,  and  it  is  proper  to  state  it. 

The  declarations  offered  as  evidence,  were  made  subsequent  to  the 
commencement  of  this  controversy,  and,  in  fact,  after  the  suit  was 
commenced. 

It  would  be  extremely  dangerous  to  receive  hearsay  declarations 
in  evidence  respecting  any  matter,  after  the  controversy  has  com- 
menced. This  would  enable  a  party,  by  ingenious  contrivances,  to 
manufacture  evidence  to  sustain  his  cause.  By  interrogatories  pro- 
pounded in  a  cautious  manner  to  unsuspecting  individuals,  he  might 
elieit  the  answers  he  most  desired. 
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It  is  therefore  essential,  when  declarations  are  offered  as  evidence, 
that  they  should  have  been  made  before  the  controversy  originated, 
and  at  a  time,  and  under  circumstances,  when  the  person  making 
them  could  have  no  motive  to  misrepresent  the  facts.  4  Camp.  409. 
Gase  of  the  Berkley  Peerage. 

The  plaintiff  having  read  the  deposition  of  Francis  StufQe,  de- 
ceased, in  evidence,  the  defendant  called  the  wife  of  the  deceased  to 
prove,  as  stated  in  the  bill  of  exceptions,  that  her  husband  had  been 
bribed  by  John  Rist  to  give  evidence  in  that  case,  and  also 
[  •  221  )  to  •  prove  that  he  had  frequently  told  her  he  knew  nothing 
of  the  plaintifi^  or  of  Nicholas  Stone,  deceased.  The  plain- 
tiff objected  to  the  swearing  of  the  witness,  but  the  court  overruled 
the  objection,  and  permitted  the  witness  to  give  evidence.  To  this 
opinion  the  plaintiff  excepted. 

It  is  a  general  rule  that  neither  a  husband  nor  wife  can  be  a  vidt- 
ness  for  or  against  the  other;  Co.  Idt  6  b. ;  Hawk,  b.  2,  c.  46,  §  70; 
Gilb.  Ev.  11 ;  Bull.  N.  P.  286 ;  Fitch  v.  HiU  et  oL  11  Mass.  286. 

This  rule  is  subject  to  some  exceptions,  as  where  the  husband 
commits  an  offence  against  the  person  of  his  wife ;  1  Hale,  P.  C.  301 ; 
Hawk.  b.  2,  c  46,  §  77 ;  Bull.  N.  P.  287 ;  1  Bl.  Com.  413.  The  wife 
may  exhibit  articles  of  the  peace  against  her  husband ;  BuU.  N.  P. 
287. 

The  husband  and  wife  may  be  caUed  as  witnesses  in  the  same 
case,  and  if  in  their  statement  of  facts,  they  should  contradict  each 
other,  that  would  not  destroy  the  competency  of  either.  It  would 
not  follow,  from  such  contradiction,  that  either  was  guilty  of  perjury. 

And  in  some  cases,  the  wife  may  be  a  witness,  under  peculiar  cir- 
cumstances, where  the  husband  may  be  interested  in  the  question, 
and,  to  some  extent,  in  the  event  of  the  cause  ;  8  East,  203 ;  Gilb. 
Ev.  139. 

In  the  case  of  The  King  v.  Cliviger,  2  Term,  268,  the  court  held 
that  a  wife  should  not  be  called  in  any  case  to  give  evidence  even 
tending  to  criminate  her  husband.  Mr.  Justice  Grose,  in  that  case, 
observed :  "  In  all  the  books  which  treat  of  evidence,  there  are  certain 
technical  rules  laid  down,  which  are  highly  beneficial  to  the  public, 
and  ought  not  to  be  departed  from.  Some  of  these  relate  to  husband 
and  wife  ;  and  we  find  the  general  rule  as  to  them  to  be  founded,  not 
on  ground  of  interest,  but  of  policy,  by  which  it  is  established  that  a 
wife  shall  not  be  called  to  give  testimony  in  any  degree  to  criminate 
her  husband.  And  Lord  Holt  says  that  she  shall  not  be  called, 
indirectly,  to  criminate  him.  And  the  rule  seems  to  have  governed 
all  the  decisions  from  that  time  to  the  present." 

In  the  case  of  the  Executrixes  of  Stead  v.  Pritchett,  6  TenB|  B. 
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680,  the  court  said :  ^'  RatclifF  is  one  of  the  plaintiffs  on  the  record ; 
he  has,  therefore,  an  interest  in  the  cause,  and  that  cannot  be  preju- 
diced by  any  act,  or  by  the  evidence  of  the  wife."         ^ 

In  the  case  of  Aveson  v.  Kinnaird,  6  East,  192,  the  counsel* asserted 
in  the  argument,  that  the  declarations  of  the  wife  could  not  be  per- 
mitted as  evidence  to  show  that  her  husband  had  been  guilty  of 
fraud,  or  in  any  manner  to  criminate  him.  And  he  contended  that 
the  rule  of  law  was  general,  and  extended  even  to  cases  where  the 
wife  was  afterwards  divorced  from  her  husband.  Lord  EUenborough, 
assenting  to  the  rule,  observed:  ^  That  goes  on  the  ground,  that  the 
confidence  which  subsisted  between  them  at  the  time,  shall  not  be 
violated  in  consequence  of  any  friture  separation." 

And  his  lordship  observes,  in  the  same  case :  <'  It  is  sound 
doctrine,*  that  trust  and  confidence  between  man  and  wife  [  *  232  ] 
shall  not  be  betrayed." 

In  this  case,  however,  the  court  permitted  the  declarations  of  the 
wife  to  be  given  in  evidence,  as  to  the  bad  state  of  her  health  about 
the  time  the  policy  of  insurance  on  her  life  was  executed,  the  action 
being  founded  on  such  policy. 

The  above  case  of  The  King  w.  Cliviger,  2  Term  R.  263,  has  been 
somewhat  considered  in  the  court  of  king's  bench,  in  the  case  of  The 
King  V.  Inhabitants  of  All  Saints,  in  Worcester,  6  Mau.  &  S.  194; 
and  the  court  seemed  to  think  that  the  rule  laid  down  in  that  case 
was  too  large  and  general.  But,  at  the  same  time,  they  observed 
that  the  rule  in  the  case  of  The  King  v,  Cliviger,  admitting  it  to  its 
utmost  extent,  did  not  exclude  the  evidence  in  the  case  then  under 
discussion.     Philips  Ev.  69. 

It  has  been  said  that,  on  the  grounds  of  state  policy,  the  wife 
Lb  a  competent  witness  against  her  husband  in  case  of  treason ;  BuIL 
N.  P.  289 ;  1  Brownl.  47 ;  Bac.  Ab.  Ev.  A.  1.  But  it  has  since  been 
settled  that  the  wife  is  not  bound  to  discover  the  treason  of  the  hus- 
band ;  1  Brownl.  47. 

The  law  does  not  seem  to  be  entirely  settled  how  far,  in  a  collateral 
case,  a  wife  may  be  examined  on  matters  in  which  her  husband  may 
be  eventually  interested.  Nor  whether,  in  such  a  case,  she  may  not 
be  asked  questions  as  to  facts,  that  may,  in  some  measure,  tend  to 
criminate  her  husband,  but  which  afford  no  foundation  for  a  prosecu- 
tion. The  decisions  which  have  been  made  on  these  points,  seem  to 
have  been  influenced  by  the  circumstances  of  each  case,  and  they 
ore  somewhat  contradictory.  It  is,  however,  admitted,  in  all  the 
cases,  that  the  wife  is  not  competent,  except  in  cases  of  violence 
upon  her  person,  directly  to  criminate  her  husband,  or  to  disclose  thai 
which  she  has  learned  f^om  him  in  their  confidential  intercourse. 
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Some  color  is  found  in  some  of  the  elementary  works  for  the 
suggestion  that  this  rule,  being  founded  on  the  confidential  relations 
of  the  paxties,  will  protect  either  from  the  necessity  of  a  disclosure ; 
but  will  not  prohibit  either  from  voluntarily  making  any  disclosure 
of  matters  received  in  confidence;  and  the  wife  and  the  husband 
have  been  viewed,  in  this  respect,  as  having  a  right  to  protection 
from  a  disclosure,  on  the  same  principle  as  an  attorney  is  protected 
from  a  disclosure  of  the  facts  communicated  to  him  by  his  client. 

The  rule  which  protects  an  attorney  in  such  a  case,  is  founded  on 
public  policy,  and  may  be  essential  in  the  administration  of  justice. 
But  this  privilege  is  the  privilege  of  the  client,  and  not  of  the  attor- 
ney. The  rule  which  protects  the  domestic  relations  from  exposure, 
rests  upon  considerations  connected  with  the  peace  of  families.  And 
it  is  conceived  that  this  principle  does  not  merely  afford  protection  to 
the  husband  and  wife,  which  they  are  at  liberty  to  invoke  or  not,  at 
their  discretion,  when  the  question  is  propounded ;  but  it  renders 
them  incompetent  to  disclose  facts  in  evidence  in  violation 
[  •223  ]  *of  the  rule.  And  it  is  well  that  the  principle  does  not  rest 
on  the  discretion  of  the  parties.  If  it  did,  in  most  instances 
it  would  afford  no  substantial  protection  to  persons  uninstructed  in 
their  rights,  and  thrown  off  their  guard  and  embarrassed  by  searching 
interrogatories. 

In  the  present  case,  the  witness  was  called  to  discredit  her  hus- 
band ;  to  prove,  in  fact,  that  he  had  committed  perjury,  and  the 
establishment  of  the  fact  depended  on  his  own  confessions.  Confes- 
sions which,  if  ever  made,  were  made  under  all  the  confidence  that 
subsists  between  husband  and  wife.  It  is  true  the  husband  was 
dead,  but  this  does  not  weaken  the  principle.  Indeed,  it  would  seem 
rather  to  increase  than  lessen  the  force  of  the  rule. 

Can  the  wife,  under  such  circumstances,  either  voluntarily  be  per- 
mitted, or  by  force  of  authority  be  compelled  to  state  facts  in  evi- 
dence which  render  infamous  the  character  of  her  husband.  We 
think,  most  clearly,  that  she  cannot  be.  Public  policy  and  established 
principles  forbid  it. 

This  rule  is  founded  upon  the  deepest  and  soundest  principles  of 
our  nature.  Principles  which  have  grown  out  of  those  domestic 
relations,  that  constitute  the  basis  of  civil  society,  and  which  are 
essential  to  the  enjoyment  of  that  confidence  which  should  subsist 
between  those  who  are  connected  by  the  nearest  and  dearest  relations 
of  life.  To  break  down  or  impair  the  great  principles  which  protect 
the  sanctities  of  husband  and  wife,  would  be  to  destroy  the  best 
solace  of  human  existence. 

We  think  that  the  court  erred  in  overruling  the  objections  to  this 
witness. 
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The  next  exception  by  the  plaintiff  arises  from  the  rejection  of 
the  deposition  of  M ouzat,  which  had  been  taken  in  the  case  of  the 
parties  in  the  parish  court 

To  lay  the  foundation  for  reading  this  deposition,  John  Bist,  who 
represents  himself  to  be  the  agent  of  the  plaintiff,  swore  that  the 
witness  leffc  Louisiana  before  the  commencement  of  this  suit,  and 
ascended  the  Mississippi,  with  the  intention  of  going  to  Ohio,  and 
that  since  then  he  has  not  heard  from  him,  although  he  has  made 
inquiries. 

This  does  not  amount  to  that  degree  of  diligence  which  the  law 
requires  to  introduce  secondary  evidence,  and  such  was  the  deposition 
offered. 

The  plaintiff  might  have  taken  out  a  subpoena,  the  return  of 
which,  not  served,  would  have  been  better  evidence  that  the  witness 
was  not  within  the  judicial  district.  We  think,  therefore,  that  the 
court  did  not  err  in  rejectiDg  the  deposition. 

For  the  errors  above  specified,  ihe  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  sent  down  for  further  proceedings. 

Baldwin,  J.,  dissented. 

4H.  404;  5  H.  91. 


Ex  parte^  In  the  Matter  of  Duncan  N.  Hennen. 

18  F.  225. 

A  justice  of  this  court  holding  its  Asgost  term  under  the  2d  section  of  the  act  of  April  SS, 
1802,  (2  Stats,  at  Large,  156,)  has  not  power  to  allow  a  rale  to  show  caose  why  a  writ  of 
mandamus  should  not  issae. 

The  case  is  stated  in  the  opinion  of  the  court 
Gilpin  moved  to  discharge  the  rule. 

*  Tanet,  C.  J.,  delivered  the  following  opinion,  on  the  [  *  228  ] 
motion  of  Mr.  Gilpin:  — 

At  the  August  term  of  the  supreme  court,  held  by  the  chief  justice 
or  judge  for  the  fourth  circuit,  according  to  the  act  of  congress  of  1802, 
a  motion  was  made  for  a  rule  on  the  judge  of  the  district  court  of  the 
United  States,  for  the  eastern  district  of  Louisiana,  to  show  cause 
why  a  mandamus  should  not  issue,  commanding  the  said  judge  to 
restore  Duncan  N.  Hennen  to  the  office  of  clerk  of  the  said  district 
court. 

It  appeared  from  the  depositions  and  other  evidence  laid  before  the 
court  at  that  term,  that  Duncan  N.  Hennen,  the  relator,  who  had 
been  for  several  years  clerk  of  the  district  court,  had  been  recently 
removed  from  office  by  the  district  judge,  and  John  Winthrop  ap* 
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pointed  in  his  place ;  and  a  letter  from  the  judge  to  the  relator  was 
produced,  stating  that  the  removal  had  not  been  made  on  account  of 
any  misconduct  on  his  part,  but  merely  from  the  desire  of  the  judge 
to  make  provision  for  Winthrop,  who  was  his  personal  friend,  and 
well  qualifred  for  the  office.  It  also  appeared,  that  at  the  meeting  o' 
the  circuit  court,  which  took  place  shortly  afterwards,  the  presiding 
judge  of  the  circuit  court  was  of  opinion  that  the  removal  was  nol 
authorized  by  law,  and  that  Hennen  was  still  the  clerk  of  the  district 
court,  and  consequently,  by  virtue  of  the  acts  of  congress,  was  also 
the  clerk  of  the  circuit  court;  that  the  district  judge,  however,  adhered 
to  his  opinion,  that  Winthrop  was  lawfully  appointed  by  him,  and 
the  court  being  thus  divided,  neither  of  the  claimants  could  be  recog- 
nized as  clerk ;  and  that  the  whole  business  of  the  circuit  court  wa« 
therefore  continued  over,  and  that  no  process  could  now  issue  from 
the  court  until  this  controversy  should  be  settled. 

Upon  this  evidence,  the  rule  to  show  cause  was  granted. 
[  *229  ]  *  returnable  to  the  supreme  court,  on  Saturday,  the  26<;b  of 
January,  with  leave  to  the  district  judge  to  move  to  din- 
charge  the  rule,  even  before  the  return  day  above  mentioned. 

A  motion  was  now  made  to  discharge  the  rule,  upon  the  gix>und 
that  the  judge  of  the  fourth  circuit,  sitting  alone  at  the  August  term, 
had  not  the  power  to  lay  the  rule.  The  court  stopped  the  counsel  in 
support  of  the  motion,  and  the  chief  justice  said :  The  court  do  not 
desire  an  argument  on  the  subject  When  I  granted  the  rule,  I  stated 
that  I  strongly  inclined  to  the  opinion  that  I  had  no  power  to  lay 
such  a  rule,  in  any  case,  at  the  August  term ;  and  it  is  due  to  the 
counsel  for  the  relator  to  say,  that  he  acknowledged  his  own  doubts 
when  he  brought  the  subject  before  the  court  But  as  the  question 
was  an  important  one,  and  might  again  occur ;  I  thought  it  proper 
that  it  should  be  settled  by  the  judgment  of  the  court  at  its  regular 
session,  and  not  by  a  single  judge.  I  therefore  laid  the  rule,  because 
it  was  the  only  mode  in  which  I  could  bring  the  subject  before  the 
court  for  decision.  We  have  conferred  together  since  we  assembled 
for  the  present  session,  and  we  are  unanimously  of  opinion  that  such 
a  rule  cannot  be  laid  at  the  August  term;  that  the  act  of  1803, 
a  31,  2  Story's  Laws  U.  S.  p.  864,  gives  the  power  to  the  judge  of  the 
fourth  circuit,  at  that  term,  "to  make  all  necessary  orders  touching 
any  suit,  action,  appeal,  writ  of  error,  process,  pleadings,  or  proceed- 
ings, returned  to  the  said  court,  or  depending  therein;"  but  that  a 
rule  to  show  cause  why  a  mandamus  should  not  issue,  does  not  fall 
within  the  description  of  cases  enumerated  in  the  act  of  congress ; 
and  that  the  judge  of  the  fourth  circuit,  when  sitting  at  the  August 
term,  has  not,  therefore,  the  power  to  grant  such  a  rule  in  any  case. 

The  rule  to  show  cause  must,  therefore,  be  dischirged. 
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Ex  parUy  In  the  Matter  of  Dctnoan  N.  Hennen. 

13  P.  S30. 

The  acts  of  congress,  oi^anizing  the  courts  in  Louisiana,  confer  on  the  district  judge,  power 

to  appoint  the  clerk  of  the  district  court,  and  they  make  him  clerk  of  the  circuit  court. 
No  tenure  of  this  office  being  prescribed,  bj  the  constitution  or  laws  of  the  United  States,  it 

is  held  at  the  will  of  the  appointing  power,  and  of  the  incumbent,  and  the  former  may 

remore  the  latter  at  pleasure. 
No  particular  form  of  appointment,  or  remoral  is  prescribed  bj  law ;  if  the  clerk  has  no* 

ftice  that  he  has  been  ramored  and  another  appointed,  and  the  judge  in  fact  made  sach 

appointment,  and  recognized  the  appointee  as  clerk,  it  if  f  afflcient 

The  case  is  stated  in  the  opinion  of  the  court. 

Coze  and  Southard^  for  the  relator. 
Gilpin  and  Jones^  contra. 

*  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *256  ] 

This  is  an  application  for  a  rule  upon  the  Honorable  Philip 
K.  Lawrence,  judge  of  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  to  show  cause  why  a  mandamus  should 
not  be  issued  against  him,  requiring  him  to  show  cause  why  he 
should  not  restore  Duncan  N.  Hennen  to  the  office  of  derk  of  the 
said  district  court 

The  petition  sets  forth,  that  the  petitioner,  Duncan  N.  Hennen,  on 
the  21st  day  of  February,  in  the  year  1834,  was  duly  appointed  clerk 
of  the  said  court,  by  the  Honorable  Samuel  H.  Harper,  judge  of  the 
said  court  That  a  commission  was  duly  issued,  under  the  hand  and 
seal  of  the  judge.  That  he  accepted  the  appointment,  and  gave  the 
bond  with  sureties  required  by  law,  and  thereupon  entered  upon  the 
duties  of  the  office,  and  continued  to  discharge  the  same  methodically, 
skilfully,  and  uprightly,  and  to  the  satisfaction  of  the  district  court 
That  by  virtue  of  said  appointment,  and  of  the  provisions  of  the  statute 
in  such  case  made  and  provided,  he  was  &om  the  period  of  the  organ- 
ization of  the  circuit  court  of  the  United  States  for  the  said  district 
of  Louisiana,  in  like  manner  the  clerk  of  the  said  circuit  court ;  and 
performed  all  the  duties  of  said  office.  That  he  continued  to  perform 
the  said  duties,  and  receive  the  emoluments,  and  in  all  respects  to 
hold  and  occupy  said  offices,  until  on  or  about  the  18th  day  of  May, 
in  the  year  1838,  when  he  received  a  communication  from  the  Hon- 
orable Philip  E.  Lawrence,  then  and  now  the  judge  of  the  said  district 
court  of  the  United  States,  for  the  said  eastern  district  of  Louisiana, 
apprising  him  of  his  removal  from  the  said  office  of  clerk,  and  the 
appointment  of  John  Winthrop  in  his  place.     And  in  this  communis 
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cation  he  states,  unreservedly,  that  the  business  of  the  office  for  the 
last  two  years  had  been  conducted  promptly,  skilfully,  and  uprightly, 
and  that,  in  appointing  Mr.  Winthrop  to  succeed  him,  he  had  been 
actuated  purely  by  a  sense  of  duty  and  feelings  of  kindness  towards 
one  whom  he  had  long  known,  and  between  whom  and  himself  the 
closest  friendship  had  ever  subsisted.  And  that,  as  his  capacity  to 
fill  the  office  cannot  be  questioned,  he  felt  that  he  was  not 
[  •257  ]  exercising  *any  unjust  preference,  in  bestowing  on  him  the 
appointment.  The  petition  farther  states  that  Judge  Law- 
rence did,  on  or  about  the  18th  day  of  May,  in  the  year  1838,  execute 
and  deliver  to  the  said  John  Winthrop  a  commission  or  appointment, 
as  clerk  of  the  said  district  court  for  the  eastern  district  of  Louisiana ; 
and  that  he  does  to  a  certain  extent  execute  the  duties  appertaining 
to  the  said  office,  and  is  recognized  by  the  said  judge  as  the  only 
legal  clerk  of  the  said  district  court. 

The  petition  further  states,  that  on  or  about  the  21st  day  of  May, 
in  the  year  1838,  the  circuit  court  of  the  United  States,  for  the 
eastern  district  of  Louisiana,  met  according  to  law,  when  the  Honor- 
able John  M'Kinley,  one  of  the  associate  justices  of  the  supreme 
court  of  the  United  States,  and  the  said  Judge  Lawrence,  appeared 
as  judges  of  the  said  circuit  court,  and  that  the  petitioner  and  John 
Winthrop,  severally  presented  themselves,  each  claiming  to  be  right" 
folly  and  lawfully  the  clerk  of  the  said  circuit  court ;  that  the  judges 
differed  in  opinion  upon  the  said  question  of  right,  and  being  unable 
to  concur  in  opinion,  neither  of  said  parties  was  admitted  to  act  as 
derk,  or  recognized  by  the  court  as  being  rightful  clerk ;  and  no 
business  was  or  could  be  transacted,  and  the  court  adjourned. 

The  petitioner  claims  that  he  was  legally  and  in  due  form  appoint- 
ed clerk  of  said  district  court,  and  by  virtue  of  said  appointment 
became  lawfully  the  clerk  of  said  circuit  court.  And  that  he  has 
never  resigned  the  said  offices,  or  been  legally  removed  from  the 
same,  or  either  of  them.  But  that  he  is  illegally  kept  out  of  the  said 
office  of  derk  of  the  said  district  court,  by  the  illegal  acts  and  con- 
duct of  the  said  Philip  K.  Lawrence,  judge  as  aforesaid,  and  the  said 
John  Winthrop,  claiming  to  hold  the  said  office  under  an  appoint- 
ment from  the  said  Judge  Lawrence,  which  he  is  advised  and  be- 
lieves is  illegal  and  void.  And  prays  that  the  court  wiU  award  a 
writ  of  mandamusj  directed  to  the  said  judge  of  the  district  court, 
commanding  him  forthwith  to  restore  the  petitioner  to  the  office  of 
derk  of  the  said  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

The  district  judge  has  appeared  by  counsel  to  oppose  this  motion, 
and  the  facts  set  out  in  the  petition  have  not  been  denied.     And  the 
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question  presented  to  the  court  is^  whether  the  petitioner  has  shown 
enough  to  entitle  him  to  a  rule  to  show  cause  why  a  mcmdamus 
should  not  issue.  If  he  has  been  legally  removed  from  the  office  of 
derkf  there  are  no  grounds  upon  which  the  present  motion  can  be 
sustained. 

By  the  constitution  of  the  United  States,  art  2,  §  2,  it  is  provided 
that  the  President  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  senate,  shall  appoint  certain  officers  therein  designated, 
and  aU  other  officers  of  the  United  States,  whose  appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established  by 
law ;  but  the  congress  may  by  law  vest  the  appointment  of  such  in- 
ferior officers  as  they  shaU  think  proper,  in  the  President  alone,  in 
the  courts  of  law,  or  in  the  heads  of  departments.  The 
appointing  *  power  here  designated  in  the  latter  part  of  the  [  *  258  ] 
section,  was,  no  doubt,  intended  to  be  exercised  by  the  de- 
partment of  the  government  to  which  the  officer  to  be  appointed 
most  appropriately  belonged.  The  appointment  of  clerks  of  courts 
properly  belongs  to  the  courts  of  law ;  and  that  a  clerk  is  one  of  the 
inferior  officers  contemplated  by  this  provision  in  the  constitution 
cannot  be  questioned.  Congress,  in  the  exercise  of  the  power  here 
given  by  the  act  of  the  24th  of  September,  1789,  establishing  the 
judicial  courts  of  the  United  States,  1  Story's  Laws  U.  S.  56,  §  7,^ 
declare  that  the  supreme  court,  and  the  district  courts,  shall  have 
power  to  appoint  clerks  of  their  respective  courts ;  and  that  the  derk 
for  each  district  court  shall  be  clerk  also  of  the  circuit  court  in  such 
district. 

When  this  law  was  passed,  Louisiana  formed  no  part  of  the  United 
States,  and  of  course  had  no  district  court  to  which  the  act  of  1789 
would  apply.  But  by  the  act  of  the  26th  of  March,  1804,^  2  Story's 
Laws,  933,  providing  for  the  temporary  government  of  Louisiana, 
a  district  court  is  established ;  and  the  law  directs  that  the  judge 
thereof  shall  appoint  a  clerk  for  the  said  district,  who  shall  keep  the 
records  of  the  court,  and  receive  the  fees  provided  by  law  for  his 
services.  And  a  like  provision  is  made  by  the  act  of  April  8, 181^,^ 
2  Story,  1225,  passed  for  the  admission  of  Louisiana  into  the  Union. 
And  by  the  act  of  the  3d  March,  1837,*  4  Story,  2538,  extending  the 
circuit  court  system,  and  embracing  Louisiana  in  the  ninth  circuit, 
it  is  declared  that  the  said  circuit  court  shall  be  governed  by  the 
same  laws  and  regulations  as  apply  to  the  other  circuit  courts  of  the 
United  States ;  and  the  clerks  of  the  said  courts  respectively,  shall 
perform  the  same  duties,  and  be  entitled  to  receive  the  same  fees  and 

1 1  Stats,  at  Large,  76.  >  2  lb.  283.  9  lb.  701.  ^  5  lb.  176. 

12* 


188         SUPREME   COURT  OF  THE   UNITED   STATES. 

Ex  parte  Hennen.    13  P. 

emoluments,  which  are  by  law  established  for  the  clerks  of  the  other 
drcoit  courts  of  the  United  States.  The  clerk  of  the  district  court, 
therefore,  in  Louisiana,  became  the  clerk  of  the  circuit  court ;  stand- 
ing upon  the  same  footing,  in  all  respects  as  the  clerks  of  the  other 
district  courts.  His  rights  or  his  duties  were  in  no  respect  changed 
by  the  establishment  of  a  circuit  court  in  that  State ;  except,  that 
the  duties  of  a  clerk  of  that  court  were  superadded  to  those  of  a  clerk 
of  the  district  court.  And  this  was  by  express  provision  of  law,  and 
required  no  act  on  the  part  of  the  circuit  court  to  constitute  him  clerk 
of  that  court. 

Such  then  being  the  situation  in  which  the  petitioner  stood  prior 
to  the  21st  of  May,  1838,  the  question  arises  whether  the  district 
judge  had  the  power  to  remove  him,  and  appoint  another  clerk  in  his 
place. 

The  constitution  is  silent  with  respect  to  the  power  of  removal 
from  office,  where  the  tenure  is  not  fixed.  It  provides  that  the  judges, 
both  of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during 
good  behavior.  But  no  tenure  is  fixed  for  the  office  of  clerks.  Con- 
gress has  by  law  limited  the  tenure  of  certain  officers  to  the  term  of 
four  years,  3  Story,  1790  •,^  but  expressly  providing  that  the  officers 
shall,  within  that  term,  be  removable  at  pleasure ;  which,  of  course, 
is  without  requiring  any  cause  for  such  removal.  The  clerks  of 
courts  are  not  included  within  this  law,  and  there  is 
[  *  259  ]  *  no  express  limitation  in  the  constitution,  or  laws  of  con- 
gress upon  the  tenure  of  the  office. 
All  offices,  the  tenure  of  which  is  not  fixed  by  the  constitution 
or  limited  by  law,  must  be  held  either  during  good  behavior,  or 
(which  is  the  same  thing  in  contemplation  of  law)  during  the  life 
of  .the  incumbent;  or  must  be  held  at  the  will  and  discretion  of  some 
department  of  the  government,  and  subject  to  removal  at  pleasure. 

It  cannot,  for  a  moment,  be  admitted,  that  it  was  the  intention  of 
the  constitution,  that  those  offices  which  are  denominated  inferior 
offices  should  be  held  during  life.  And  if  removable  at  pleasure,  by 
whom  is  such  removal  to  be  made  ?  In  the  absence  of  all  constita- 
tional  provision,  or  statutory  regulation,  it  would  seem  to  be  a  sound 
and  necessary  rule  to  consider  the  power  of  removal  as  incident  to 
the  power  of  appointment  This  power  of  removal  from  office  was 
a  subject  much  disputed,  and  upon  which  a  great  diversity  of  opinion 
was  entertained  in  the  early  history  of  this  government  This 
related,  however,  to  the  power  of  the  President  to  remove  officers 
appointed  with  the  concurrence  of  the  senate ;  and  the  great  question 
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waS}  whether  the  removal  was  to  be  by  the  President  alone,  or  with 
the  concurrence  of  the  senate,  both  constituting  the  appointing  power. 
No  one  denied  the  power  of  the  President  and  senate,  jointly,  to  re- 
move, where  the  tenure  of  the  office  was  not  fixed  by  the  constitu- 
tion ;  which  was  a  full  recognition  of  the  principle  that  the  power  of 
removal  was  incident  to  the  power  of  appointment.  But  it  was  very 
early  adopted,  as  the  practical  construction  of  the  constitution,  that 
this  power  was  vested  in  the  President  alone,  ^d  such  would  ap- 
pear to  have  been  the  legislative  construction  of  the  constitution. 
For  in  the  organization  of  the  three  great  departments  of  state,  war, 
and  treasury,  in  the  year  1789,'  provision  is  made  for  the  appoint- 
ment of  a  subordinate  officer  by  the  head  of  the  department,  who 
should  have  the  charge  and  custody  of  the  records,  books,  and  papers 
appertaining  to  the  office,  when  the  he^d  of  the  department  should 
be  removed  from  the  office  ft&  the  President  of  the  United  States.  1 
Story,  6,  31, 47.  When  the  navy  department  was  established  in  the 
year  1798,^  1  Story,  498,  provision  is  made  for  the  charge  and  custody 
of  the  books,  records,  and  documents  of  the  department,  in  case  of 
vacancy  in  the  office  of  secretary,  by  removal  or  otherwise.  It  is 
not  here  said,  by  removal  by  the  President,  as  is  done  with  respect 
to  the  heads  of  the  other  departments ;  and  yet  there  can  be  no 
doubt  that  he  holds  his  office  by  the  same  tenure  as  the  other  secre- 
taries, and  is  removable  by  the  President.  The  change  of  phrase- 
ology, arose,  probably,  from  its  having  become  the  settied  and  well- 
understood  construction  of  the  constitution,  that  the  power  of  re- 
moval was  vested  in  the  President  alone,  in  such  cases ;  although  the 
appointment  of  the  officer  was  by  the  President  and  senate. 

In  all  these  departments,  power  is  given  to  the  secretary  to  appoint 
all  necessary  clerks.  1  Story,  48.^  And  although  no  power  to  re- 
move is  expressly  given,  yet  there  can  be  no  doubt,  that  these  clerks 
hold  their  office  at  the  will  and  discretion  of  the  head  of  the 
•department  It  would  be  a  most  extraordinary  construe-  [•260] 
tion  of  the  law,  that  all  these  offices  were  to  be  held  during 
life,  which  must  inevitably  follow,  unless  the  incumbent  was  remov- 
able at  the  discretion  of  the  head  of  the  department ;  the  President 
has  certainly  no  power  to  remove.  These  clerks  fall  under  that  class 
of  inferior  officers,  the  appointment  of  which  the  constitution  author- 
izes congress  to  vest  in  the  head  of  the  department.  The  same  rule, 
as  to  the  power  of  removal,  must  be  applied  to  offices  where  the 
appointment  is  vested  in  the  President  alone.  The  nature  of  the 
power,  and  the  control  over  the  officer  appointed,  does  not  at  all 
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depend  on  the  source  from  which  it  emanates.  The  execution  of 
the  power  depends  upon  the  authority  of  law,  and  not  upon  the  agent 
who  is  to  administer  it  And  the  constitution  has  authorized  con- 
gress, in  certain  cases,  to  vest  this  power  in  the  President  alone,  in 
the  courts  of  law,  or  in  the  heads  of  departments ;  and  aU  inferior 
officers  appointed  under  each,  by  authority  of  law,  must  hold  their 
office  at  the  discretion  of  the  appointing  power.  Such  is  the  settled 
usage  and  practical  construction  of  the  constitution  and  laws,  under 
which  these  offices  are  held.  The  tenure  of  ancient  common  law 
offices,  and  the  rules  and  principles  by  which  they  are  governed,  have 
no  application  to  this  case.  The  tenure  in  those  cases  depends,  in  a 
great  measure,  upon  ancient  usage.  But  with  us,  there  is  no  ancient 
usage  which  can  apply  to  and  govern  the  tenure  of  offices  created 
by  our  constitution  and  laws«  They  are  of  recent  origin,  and  must 
depend  entirely  upon  a  just  construction  of  our  constitution  and  laws. 
And  the  like  doctrine  is  held  in  the  English  courts,  where  the  office 
is  not  an  ancient  common  law  office,  but  of  modern  origin,  under 
some  act  of  parliament  In  such  a  case,  the  tenure  of  the  office  is 
determined  by  the  meaning  and  intention  of  the  statute.  The  case 
of  Smyth  t\  Latham,  9  Bing.  692,  was  governed  by  this  rule.  The 
office  in  question  was  that  of  paymaster,  appointed  under  an  act  of 
parliament ;  and  thfi  court  said :  This  is  not  an  ancient  common  law 
office,  the  tenure  of  which  is  to  be  governed  by  ancient  usage ;  and 
the  question  is  no  more  than  an  inquiry  into  the  meaning  and  inten- 
tion of  the  statute  itself;  and  that  by  the  legal  construction  of  the 
act  of  parliament,  the  tenure  of  the  office  was  during  pleasure; 
and  that  the  new  appointment  was  of  itself  a  revocation  of  the  first 

And  the  same  rule  has  governed  the  decisions  of  the  state  courts 
in  this  country,  whenever  the  power  of  appointment  and  tenure  of 
office  has  been  drawn  into  (Uscussion.  The  questions  have  been 
governed  by  the  construction  given  to  the  constitution  and  laws  of 
the  State  where  they  arose. 

The  case  of  Avery  v.  The  Inhabitants  of  Tyringham,  3  Mass. 
177,  falls  within  this  class  of  cases.  The  chief  justice  there  says, 
"  it  is  a  general  rule,  that  an  office  is  held  at  the  will  of  either  party ; 
unless  a  different  tenure  is  expressed  in  the  appointment,  or  is  im- 
plied by  the  nature  of  the  office,  or  results  from  ancient  usage."  The 
office  held  by  the  petitioner  clearly  falls  within  neither  of  these  ex- 
ceptions, and  of  course  comes  within  the  general  rule,  and 
[  •  261  ]  is  held  *  at  the  will  of  either  party.  The  petitioner  would 
doubtless  claim  the  right  to  resign  the  clerkship  if  he  chose 
BO  to  do.  And  the  court  had  a  right  to  put  an  end  to  it,  at  its 
election. 
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The  same  principle  governed  the  supreme  court  of  Pennsylvania, 
in  the  case  of  Lehman  v,  Sutherland,  3  Serg.  &  Rawle,  145.  The 
question  there  turned  upon  the  construction  of  the  constitution  and 
law  of  Pennsylvania.  By  the  constitution  of  1790,  it  is  provided  that 
the  governor  shall  appoint  all  oiBSicers,  whose  office  is  established  by 
the  constitution ;  or  shall  be  established  by  law ;  and  whose  appoint- 
ments are  not  otherwise  provided  for.  And  the  court  said :  <'  The 
constitution  is  silent  as  to  the  removal  of  officers.  Yet  it  has  been 
g^erally  supposed  that  the  power  of  removal  rested  with  the  gov- 
ernor, except  in  those  cases  where  the  tenure  was  during  good  be- 
haviour : "  clearly  recognizing  the  principle,  that  the  power  of  removal 
was  incident  to  the  power  of  appointment,  in  the  absence  of  all  con- 
stitutional or  legislative  provision  on  the  subject.  The  case  of  Hoke 
V.  Henderson,  4  Devereux,  1,  decided  in  the  supreme  court  of  North 
Carolina,  is  not  at  all  in  conflict  with  the  doctrine  contained  in  the 
cases  referred  to.  That  case,  like  the  others,  turned  upon  the  consti- 
tution and  laws  of  North  Carolina ;  and  by  the  express  terms  of  the 
law,  the  tenure  of  the  office  was  during  good  behaviour ;  and  was,  of 
course,  governed  by  very  different  considerations  from  those  which 
apply  to  the  case  now  before  the  court. 

The  law  giving  the  district  courts  the  power  of  appointing  their 
own  clerks,  does  not  prescribe  any  form  in  which  this  shall  be  done. 
The  petitioner  alleges  that  he  has  heard  and  believes  that  Judge 
Lawrence  did,  on  the  18th  day  of  May,  1838,  execute  and  deliver  to 
John  Winthrop,  a  commission  or  appointment  as  clerk  of  the  district 
court  for  the  eastern  district  of  Louisiana,  and  that  he  entered  upon 
tile  duties  of  the  office,  and  was  recognized  by  the  judge  as  the  only 
legal  clerk  of  the  district  court  And  in  addition  to  this,  notice  was 
given  by  the  judge  to  the  petitioner,  of  his  removal  from  the  office  of 
derk,  and  the  appointment  of  Winthrop,  in  his  place ;  all  which  was 
amply  sufficient,  if  the  office  was  held  at  the  discretion  of  the  court 
The  power  vested  in  the  court  was  a  continuing  power ;  and  the  mere 
appointment  of  a  successor  would,  per  se^  be  a  removal  of  the  prior 
incumbent,  so  fax  at  least  as  his  rights  were  concerned.  How  far  the 
rights  of  third  persons  may  be  affected  is  unnecessary  now  to  con- 
sider. There  could  not  be  two  clerks  at  the  same  time.  The  offices 
would  be  inconsistent  with  each  other,  and  could  not  stand  together. 
K  the  power  to  appoint  a  clerk  was  vested  exclusively  in  the  district 
court,  and  the  office  was  held  at  the  discretion  of  the  court,  as  we 
think  it  was ;  then  this  court  can  have  no  control  over  the  appoint- 
ment or  removal,  or  entertain  any  inquiry  into  the  grounds  of  re- 
moval K  the  judge  is  chargeable  with  any  abuse  of  his  power,  this 
is  not  the  tribunal  to  which  he  is  amenable ;  and  as  we  have  no  right 
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[  *  262  ]  to  judge  upon  this  matteri  or  *  power  to  afford  redress  if  any 
is  required,  we  abstain  from  expressing  any  opinion  upon 
that  part  of  the  case. 

The  motion  is  accordingly  denied. 

4  Wal.  617. 

William  B.  Bend  v,  Jesse  Hoyt. 

^  13  P.  263. 

Where  the  plaintifF,  through  a  clerk,  entered  goods  at  the  costoio-hoase  as  cotton  goods, 
and  made  the  usaal  oath  that  the  entry  contained  a  jost  and  true  account  of  the  goods, 
and  upon  the  faith  thereof  thej  were  delivered  to  him  hj  the  collector  without  examina- 
tion, and  nine  months  after  the  duties  were  paid  the  plaintiff  gave  notice  to  the  collector 
that  the  goods  were  silk  hose,  not  subject  to  duty,  Held  that  the  mistake  of  fact,  if  aoj, 
having  arisen  from  the  culpable  negligence  of  the  plaintiff,  whereby  the  government  waa 
no  longer  in  a  condition  to  ascertain  by  examination  the  character  of  the  goods,  the  money 
could  not  be  recovered  back. 

Under  the  Tariff  Act  of  July  14, 1832,  (4  Stats,  at  Lai^,  583,)  and  the  Amendatory  Act  of 
March  2,  1833,  (4  Stats,  at  Large,  629,)  silk  hose  were  free  from  duty. 

Thb  case  is  stated  in  the  opinion  of  the  conrt 

Raymond  and  Coxej  for  the  plaintiff 
Ghnmdy^  (attorney-general,)  confrd. 

[  •  265  ]     •  Story,  J.,  delivered  the  opinion  of  the  conrt 

This  case  comes  before  us  upon  a  certificate  of  division 
of  opinion  of  the  judges  of  the  circuit  court  of  the  southern  district  of 
New  York.  The  original  suit  was  assumpsit  to  recover  back  from 
the  defendant,  who  is  the  collector  of  the  port  and  district  of  New 
York,  a  sum  of  money  paid  as  duties  upon  certain  imported  goods, 
upon  the  ground  that  they  were  not  liable  to  duty.  Upon  the  trial, 
it  appeared  that  on  the  29th  of  March,  1837,  an  entry  was  made  by 
the  plaintiff,  as  consignee,  at  the  custom-house  of  New  York,  of  eight 
cases  of  cotton  gloves,  meirked  B,  numbered  from  38  to  45,  as  im- 
ported &om  Liverpool,  England.  The  case,  number  43,  was  desig- 
nated on  the  invoice  to  be  examined,  and  was  passed  as  correct; 

whereupon  the  duty  was  levied  upon  each  of  the  eight  pack- 
[  *  266  ]  ages  *  at  25  per  centum  ad  valorem^  as  being  cotton  gloves ; 

which  duty  was  secured  by  a  bond,  which  became  due  on 
the  27th  of  June,  1838.  Upon  making  the  entry,  the  invoice  of  the 
goods  was  produced,  and  the  common  oath  on  such  occasions  taken 
and  subscribed  in  the  form  prescribed  by  law.  It  was  proved,  that 
in  the  year  1838,  it  was  discovered  by  the  plaintiff,  that  the  case 
numbered  45  did  not  contain  cotton  gloves,  but  actually  contained 
silk  hose ;  and  that  the  plaintiff  had  paid  0127.92  for  duties,  under 
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the  belief  that  the  package  contained  cotton  gloves.  On  the  25th  of 
April,  1838,  the  plaintiff  addressed  a  letter  to  the  comptroUer  of  the 
treasury,  requesting  to  be  released  from  the  payment  of  the  duty ;  to 
which  the  comptroller  xeplied  on  the  27th  of  the  same  month,  refusing 
to  do  so,  upon  the  ground  that  whether  the  goods  were  composed  of 
silk  or  of  cotton  was  clearly  a  matter  of  fact,  and  should  have  been 
settled  before  the  removal  of  the  goods  from  the  custom-house ;  and 
that  he  did  not  feel  authorized  to  make  the  plaintiff's  case  an  excep- 
tion to  the  uniform  and  long-established  rule  of  the  department,  by 
permitting  a  revision  of  the  entry.  On  the  26th  of  June,  1838,  the 
plaintiff  addressed  a  letter  to  the  defendant,  informing  him  that  no 
duties  were  payable  on  the  goods ;  and  that  in  paying  the  amount  he 
should  do  it  under  protest,  reserving  his  legal  rights.  It  was  further 
proved,  that  the  package  number  45  never  was  in  the  custody  of  the 
collector,  nor  subjected  to  the  examination  of  the  •  public  appraisers ; 
and  that  the  first  intimation  that  the  collector  had,  that  it  contained 
silk  hose,  was  in  March  or  April,  1838.  The  merchandise  contained 
in  the  package  number  45  was  silk  hose  made  of  the  tow  of  silk,  a 
coarse  quality  of  silk,  but  stiU  silk,  sometimes  called  sponfi^ed  silk : 
and  was  weU  known  in  commerce  under  the  denomination  of  hosiery. 
An  afiidavit  of  the  plaintiff  was  read  in  evidence  by  the  defendant, 
to  show  the  habitually  loose  manner  in  which  the  plaintiff  transacted 
his  business  with  the  custom-house ;  and  in  which,  among  other 
things,  the  plaintiff  attributed  the  error  in  the  entry  at  the  custom- 
house to  the  ignorance  of  his  own  clerk  in  making  the  entry,  and  not 
being  able  to  understand,  from  the  wording  of  the  invoice,  which 
packages  contained  gloves,  and  which  hosiery. 

Upon  this  evidence  the  foUowing  points  were  presented  by  the 
defendant  for  the  opinion  of  the  judges,  on  each  of  which  the  judges 
were  divided  in  opinion.  1.  Whether,  assuming  that  an  excess  of 
duties  was  paid  by  mistake,  under  the  facts  above  stated,  to  the 
collector,  on  the  before-mentioned  package  number  45,  the  plaintiff, 
under  the  said  facts,  is  entitled  to  recover  back  such  excess  in  a  per- 
sonal action  against  the  collector.  2.  Whether  the  said  silk  hose 
was  subject  to  the  payment  of  duty  imposed  on  hosiery  by  the  second 
clause  of  the  second  section  of  the  act  of  the  14th  of  July,  1832, 
c  224,  entitled:  <^  An  act  to  alter  and  amend  the  several  acts  imposing 
duties  on  imposts ; "  or  whether,  as  manufactures  of  silk,  not  being 
sewing  silk,  the  same  were  exempted  from  the  payment  of  duty  by 
the  fourth  section  of  the  act  of  the  2d  of  March,  1833,  entitled,  &c., 
c  354,  which  declares  that  all  manufactures  of  silk,  or  of 
•  which  silk  is  the  component  material  of  chief  value,  com-  [  •  267  ] 
ing  from  this  side  of  tie  Cape  of  Good  Hope,  except  sewing 
silk,  shall  be  free. 
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As  to  the  first  question  there  is  no  doubt  that  the  collector  is  gen- 
erally liable  in  an  action  to  recover  back  an  excess  of  duties  paid  to 
him  as  collector,  where  the  duties  have  been  illegally  demanded,  and 
a  protest  of  the  illegality  has  been  made  at  the  time  of  the  payment, 
or  notice  then  given  that  the  party  means  to  contest  the  claim, 
whether  he  has  paid  o.ver  the  money  to  the  government  or  not  Nor 
is  there  any  doubt  that  a  like  action  generally  lies,  where  the  excess 
of  duties  has  been  paid  under  a  mistake  of  fact,  and  notice  thereof 
has  been  given  to  the  collector  before  he  has  paid  over  the  money  to 
the  government.  Both  of  these  propositions  are  fully  discussed  and 
decided  in  the  case  of  Elliot  t;.  Swartwout,  10  Pet.  137,  and  if  the 
present  point  involved  nothing  more,  there  would  be  no  substantial 
ground  of  controversy.  But  there  are  other  ingredients  in  the  present 
case. 

The  goods  were  actually  entered  by  the  plaintiff  at  the  custom- 
house, by  a  particular  description  —  that  of  cotton  goods  —  and  he 
then  swore  that  the  invoice  then  produced  by  him  was  the  true  in- 
voice received  by  him,  and  that  the  entry  contained  a  just  and  true 
account  of  the  same  goods ;  and  upon  the  faith  of  that  entry  and  oath, 
the  goods  were  actually  delivered  to  him  by  the  collector  without  any 
examination  whatsoever.  No  notice  was  given  to  the  collector  of 
any  mistake  until  nine  or  ten  months  afterwards,  when  the  govern- 
ment was  no  longer  in  a  condition  to  ascertain  the  real  state  of  the 
facts,  and  when,  of  course,  it  was  compelled  to  rely  exclusively  upon 
the  evidence  furnished  by  the  plaintiff.  Now,  certainly,  it  was  the 
duty  of  the  plaintiff,  before  making  the  entry  at  the  custom-house,  to 
have  exercised  due  diligence  in  examining  his  papers,  and  ascertain- 
ing the  true  state  of  the  facts  before  he  undertook  to  verify  them 
under  the  solemnity  of  an  oath.  That  he  was  grossly  negligent  in 
this  particular  is  plain  from  his  own  showing,  and  that  the  loss,  if 
any  has  accrued  to  him,  has  accrued  from  his  negligence  and  inat- 
tention to  his  duty,  is  equally  clear.  The  question  then  arises, 
whether  this  action  is  maintainable,  not  under  ordinary  circumstances 
of  innocent  mistake,  but  under  circumstances  of  culpable  negligence 
on  the  part  of  the  plaintiff,  and  when  the  government  can  no  longer 
be  replaced  in  the  same  situation  in  which  it  stood  at  the  time  of  the 
original  transaction.  Upon  the  best  consideration  which  we  can  give 
to  the  subject,  we  are  of  opinion  that  the  action,  under  such  circum- 
stances, is  not  maintainable.  If  a  different  rule  were  to  prevail,  the 
whole  policy  of  the  laws  for  the  collection  of  duties  would  be  broken 
in  upon ;  there  would  be  no  certainty  whatsoever  as  to  the  amount 
or  receipt  of  the  revenue;  and  the  grossest  evasions  and  frauds  might 
be  practised  with  perfect  impunity.     Instead  of  the  invoice  or  entryi 
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with  the  accompanying  oath  of  the  party,  furnishing  the  just  means 
of  ascertaining  the  nature,  and  quality,  and  character,  of  the  goods 
imported,  and  the  amount  of  duties  payable  thereon,  every 
thing  would  be  'lefl  loose  and  open,  in  case  of  contest,  to  [  *  268  j 
the  uncertain  evidence  to  be  produced  before  successive 
juries.  The  whole  system  of  guards  introduced  into  the  revenue 
laws,  for  the  purpose  of  ascertaining  the  nature,  quality,  description, 
and  value  of  imported  goods,  would,  in  a  short  time,  amount  to  little 
more  than  forms,  as  vexatious  as  they  would  be  inefficacious.  The 
act  of  1823,  c  149,^  in  amendment  of  the  former  acts  for  the  collec- 
tion of  duties,  manifestly  lays  great  stress  on  the  invoice  produced  at 
the  time  of  the  entry  of  the  goods  at  the  custom-house,  and  the  ac- 
companying oath  of  the  importer,  as  the  truest  and  best  means  of 
ascertaining  the  nature,  and  quahty,  and  values  of  the  goods,  and  the 
basis  of  the  duties  to  be  charged  thereon,  as  is*  apparent  from  the 
series  of  sections  from  the  4th  to  the  15th  sections.  Invoices  duly 
verified  and  authenticated,  are  deemed  a  sufficient  title  to  entry ; 
while  others,  not  so  verified  and  authenticated,  are  declared  to  be 
deemed  to  be  suspected,  and  liable  to  be  treated  in  the  same  manner 
as  fraudulent  invoices.  And  the  23d  section  of  the  act  provides  that 
when  goods  are  admitted  to  an  entry  upon  invoice,  the  collector  shall 
certify  the  same  under  his  official  seal ;  and  no  other  evidence  of  the 
value  of  such  goods  shall  be  admitted  on  the  part  of  the  owner  in  any 
court  of  the  United  States,  except  in  corroboration  of  such  entry.  It 
seems  difficult  to  resist  the  conclusion  that  though  the  language  of 
this  section  is  confined  in  its  terms  to  the  invoice  value  of  the  goods, 
because  the  duties  were  to  be  calculated  ad  valorem  thereby,  yet  that, 
consistently  with  its  professed  objects,  it  ought  to  be  deemed  equally 
conclusive  as  evidence  of  the  nature,  quality,  and  description  of  the 
goods.  At  all  events,  it  would  seem  to  be  against  the  whole  policy 
of  the  act,  as  well  as  of  the  other  acts  of  congress  respecting  the  col- 
lection of  the  revenue,  to  permit  a  man  to  enter  packages  of  goods  by 
one  description,  under  his  solemn  oath,  and  thus  to  withdraw  them 
from  the  custody  of  the  collector,  without  any  examination  of  the 
contents  of  the  packages,  and  afterwards  to  insist  upon  another  de- 
scription totally  different,  and  thereby  to  change  the  rate  of  duties,  or 
to  daim  an  exemption  from  all  duties.  The  public  inconveniences 
attendant  upon  such  a  practice,  would  alone  be  sufficient  to  repel  any 
presumption  that  congress  intended  to  authorize  it,  unless  there  were 
some  explicit  provision  in  favor  of  it ;  and  the  uniform  course  of  the 
government  to  disallow  it,  furnishes  strong  evidence  that  the  true 
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constniction  of  the  act  does  not  justify  the  practice.  The  consignee 
bad  his  choice  at  the  time  of  the  entry,  either  to  rely  on  his  invoice, 
or  to  have  the  contents  of  each  package  examined.  He  chose  the 
former ;  and  the  latter  is,  on  the  part  of  the  government,  no  longer 
practicable  —  at  least,  not  so  far  as  to  be  satisfactory  or  certain  in  its 
results.  The  error,  if  any  there  has  been,  has  arisen,  as  we  have 
already  stated,  from  his  own  culpable  negligence ;  and  courts  of  jus- 
tice do  not  sit  for  the  purpose  of  aiding  those  who  seek  redress  for 
supposed  mischiefs  resulting  from  such  negligence.    Even  courts  of 

equity  will  not  interfere  to  assist  a  party  to  obtain  redress 
[  *  269  ]  for  an  injury  which  he  might  by  ordinary  *  diligence  have 

avoided ;  and,  d  fortiori^  a  court  of  law  ought  not,  where 
the  other  party  has,  by  the  very  acts  or  omissions,  lost  his  own  proper 
rights  or  advantages. 

No  case  has  been  cited,  and  none  has  come  to  our  knowledgCi 
where  an  action  has  been  maintained  at  law  under  circumstances 
like  the  present,  where  money  has  been  sought  to  be  recovered  for  a 
mistake  of  fact  occasioned  by  the  culpable  negligence  of  the  plaintiff 
and  where,  the  retaining  of  it  on  the  other  side  is  not  unconscientious. 
The  case  here  cannot  be  better  than  it  would  have  been  if  the  plain- 
tiff had  refused  to  pay  the  duty  bond,  and,  to  an  action  on  the  bond, 
he  had  pleaded  in  his  defence  the  very  matters  now  insisted  on.  It 
would  certainly  have  been  dif&cult  to  have  framed  a  plea  to  sustain 
such  a  defence  in  point  of  law.  If  the  objection  were  to  be  insisted 
on,  that  would  seem  to  have  been  as  proper  a  mode  of  meeting  it  as 
could  have  been  devised ;  though,  -looking  to  the  penal  consequences 
of  not  paying  a  duty  bond,  as  it  withdraws  from  the  party  all  future 
credit  at  the  custom-house  while  it  continues,  we  do  not  say  that  the 
present  mode  may  not  also  be  appropriate.  Lord  Mansfield,  in  Moses 
t;.  Macferlen,  2  Burr.  1005,  1012,  speaking  of  an  action  for  money 
had  and  received,  observed  that  it  lies  for  money  paid  by  mistake,  or 
upon  a  consideration  which  happens  to  fail,  or  for  money  got  through 
imposition,  (express  or  implied,)  or  extortion,  or  oppression,  or  an 
undue  advantage  taken  of  the  plaintiff's  situation,  contrary  to  laws 
made  for  the  protection  of  persons  under  such  circumstances.  And 
he  added,  in  one  word,  the  gist  of  the  action  is,  that  the  defendant, 
under  the  circumstances  of  the  case,  is  obliged,  by  the  ties  of  natural 
justice  and  equity,  to  refund  the  money.  In  JSize  v.  Dickason,  1 
Term.  Rep.  285,  he  also  said :  The  rule  has  always  been  that  if  a  man 
has  actually  paid  what  the  law  would  not  have  compelled  him  to 
pay,  but  what  in  equity  and  conscience  he  ought,  he  cannot  recover 
it  back  again.  But  where  money  is  paid  under  a  mistake,  which 
there  was  no  ground  to  claim  in  conscience,  the  party  may  recover  it 
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back  again  by  this  kind  of  action.     Now,  admitting  the  entire  cor- 
rectness of  this  doctrine  in  its  full  extent,  (and  no  more  than  general 
truth  can  be  imputed  to  it,)  it  leaves  the  whole  matter  open  upon 
which  the  present  controversy  turns,  and  that  is,  whether  there  is  any 
want  of  conscience  in  the  collector's  retaining  this  money.     And  it 
leaves  wholly  untouched  the  ground,  what  would  be  the  effect  if  the 
mistake,  and  the  payment  consequent  thereon,  had  been  the  conse- 
quence of  the  culpable  negligence  or  misconduct  of  the  plaintiff  him« 
self,  without  any  default  on  the  other  side,  and  where  thereby  he 
could  not  be  placed  in  statu  quo.     Our  opinion  is,  that,  upon  princi- 
ple, under  such  circumstances,  no  such  action  is  or  ought  to  be  main- 
tainable.    In  Milnes  v.  Duncan,  6  Barn.  &  Cresw.  671,  the  party  was 
allowed  to  recover  back  money  paid  under  a  mistake  of  fact,  there 
being  no  laches  imputable  to  him,  and  that  was  the  very  ground  of 
the  decision.     In  that  case,  Mr.  Justice  Bayley  said :  If  a  party  pay 
money  under  a  mistake  of  the  law,  he  cannot  recover  it 
back.     But  if  he  •  pay  money  under  a  mistake  of  the  real  [  *  270  ] 
facts,  and  no  laches  are  imputable  to  him,  in  respect  of  his 
omission  to  avail  himself  of  the  means  of  knowledge  within  his  power, 
he  may  recover  back  the  money ;  and  he  added,  in  this  case,  the 
question  is,  whether  there  was,  on  the  part  of  the  plaintiff,  at  the  time 
when  he  made  the  payment,  ignorance  of  the  true  state  of  the  facts, 
or  any  negligence  imputable  to  him  in  not  availing  himself  of  the 
means  of  knowledge  within  his  power.     So  that  we  here  see  it  ad- 
mitted that  negligence  would  constitute  a  good  defence  to  the  suit. 
In  Skyring  v.  Greenwood,  4  Barn.  &  Cresw.  281,  it  was  held  that 
money  paid  by  a  paymaster  to  an  army  officer,  could  not  be  recovered 
back  again,  or  claimed  by  way  of  set-off,  he  having  been  guilty  of  a 
breach  of  duty  and  of  negligence  in  not  communicating  to  the  officer 
certain  information  of  the  disallowance  of  the  claim  of  the  officer,  on 
which  the  money  was  paid  by  the  board  of  ordnance  at  an  earlier 
period,  when  his  conduct  might  have  been  influenced  by  it.     These 
cases,  although  not  exactly  in  point  with  the  present,  clearly  show 
that  even  in  cases  of  money  paid  under  a  mistake  of  facts,  if  the  party 
has  been  guilty  of  negligence,  or  of  a  bjeach  of  his  proper  duty  in  the 
transaction,  he  is  not  entitled  to  recover  back  the  money,  if  paid,  or 
to  retain  it,  if  unpaid,  against  the  other  party,  whose  rights  or  con- 
duct have  been  affected  by  such  negligence  or  breach  of  duty.     We 
think  the  principle  a  sound  one,  and  should  not  hesitate  to  adopt  it, 
even  if  there  were  no  authority  to  support  it     Its  application  to  the 
circumstances  of  the  present  caee  oaimot  well  be  questioned.     Here, 
by  the  conduct  and  solemn  affirmations,  under  oath,  of  the  plainti|l^ 
the  position  of  the  United  States  has  been  entirely  changed;  the 
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property  has  been  delivered  up  from  the  custody  of  the  goyernment, 
without  any  search  or  examination,  in  the  perfect  confidence  that  all 
was  right,  and  we  think  the  plaintiff  is  now  estopped  from  setting  up 
his  own  culpable  negligence  to  excuse  him  from  the  payment  of  the 
duties,  which,  by  his  own  entry  and  oath,  he  admitted  to  t)e  due,  and 
thereby  obtained  a  delivery  of  the  goods. 

In  this  view  of  the  matter  it  might  not  be  necessary  for  the  court 
to  answer  the  other  question,  upon  which  the  court  below  was  divided, 
as  our  answer  to  the  first  decides  the  merits  of  the  plaintiff's  case. 
But  as  the  same  question  is  involved  in  Hardy  v.  Hoyt,  13  Pet.  292, 
which  has  been  argued  in  connection  with  the  present,  we  shall  now 
proceed  to  the  consideration  of  it.  The  question  is,  whether  silk  hose 
is  subject  to  the  payment  of  the  duty  imposed  on  hosiery  by  the  sec- 
ond clause  of  the  second  section  of  the  Duty  Act  of  1832,  c.  224.  That 
section  enacts  that  from  and  after  the  3d  day  of  March,  1833,  on  the 
articles  thereinafter  mentioned,  there  shall  be  levied,  collected,  and 
paid,  the  following  duties :  First,  wool,  unmanufactured,  certain 
duties  specified  in  the  first  clause.  Second,  (which  is  the  clause  in 
question,)  "  On  all  milled  and  felled  cloth,  known  by  the  name  of 
plains,  kerseys,  or  kendal  cottons,  of  which  wool  shall  be  the  only 
material,  the  value  whereof  shall  not  exceed  thirty-five  cents  a  square 

yard,  five  per  centum  ad  vcdorem;  on  worsted  stuff  goods, 
[  •  271  ]  *  shawls,  and  other  manufactures  of  silk  and  worsted,  ten 

per  centum  ad  valorem  ;  on  worsted  yarn,  twenty  per  centum 
ad  valorem ;  on  woollen  yam,  four  cents  per  pound,  and  fifty  per 
centum  ad  valorem  ;  on  mits,  gloves,  bindings,  blankets,  hosiery,  and 
carpets  and  carpetings,  twenty-five  per  cent.,  except  Brussels,  Wilton, 
and  treble  ingrained  carpeting,  which  shall  be  at  sixty-three  cents  the 
square  yard ;  all  other  ingrained  and  Venetian  carpeting  at  thirty-five 
cents  the  square  yard ;  and  except  blankets,  the  value  whereof  at  the 
place  whence  exported  shall  not  exceed  seventy-five  cents  each,  the 
duty  to  be  levied  upon  which  shall  be  five  per  centum  ad  valorem ; 
on  flannels,  bookings,  and  baizes,  sixteen  cents  the  square  yard;  on 
warp  laces  thirty-five  per  centum ;  and  upon  merino  shawls  made  of 
wool,  all  other  manufactures  of  wool,  or  of  which  wool  is  a  compo- 
nent part,  and  on  ready-made  clothing,  fifty  per  centum  ad  valorem.'*^ 
Now,  looking  to  the  terms  of  this  clause,  and  the  connection  in  which 
hosiery  stands  with  the  other  enumerated  articles,  the  natural  con«> 
struction  of  it  would  certamlylie  that  it  was  restricted  to  hosiery, 
ejusdem  generis^  that  is  to  say  hosiery  of  wool,  or  of  which  wool  was 
a  component  part  It  stands  in  connection  with  mits,  gloves,  bind« 
ing,  blankets,  and  carpeting,  and  the  exceptions  carved  out  of  it  are 
all  articles  composed  of  wool,  namely,  certain  kinds  of  carpetings  and 
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Uanketa.  It  is  followed  by  flaanels,  bookings,  and  baizes,  coach 
laces,  and  merino  shawls,  and  then  come  the  sweeping  words :  ''  all 
other  manufactures  of  wool,  or  of  which  wool  is  a  component  part," 
which  certainly  seem  to  presuppose  that  all  the  preceding  enumerated 
articles  were  of  a  kindred  nature  and  fabric  The  words  "  ready-made 
clothing  "  follow  this  enumeration,  and,  therefore,  are  not  necessarily 
governed  by  the  same  interpretation,  since  they  are  not  inserted  as  a 
qualification  of  the  sweeping  words  already  referred  to,  but  stand  as 
an  independent  descriptive  specification,  capable  of  being  applied  to 
every  variety  of  ready-made  clothing,  whatever  may  be  the  fabric. 
No  argument,  therefore,  can  properly  be  derived  firom  this  part  of  the 
clause  respecting  ready-made  clothing,  to  control  the  natural  deduc- 
tions cuising  firom  the  antecedent  language  of  the  same  clause. 

But  the  case  before  us  does  not  turn  upon  the  interpretation  of  the 
second  clause  standing  alone,  but  it  is  materially  affected  by  the 
fifteenth  clause  of  the  same  section  of  the  act,  which  prescribes  a 
rate  of  duty  on  manufactures  of  silk,  in  the  following  words :  <'  On 
all  manufactures  of  silk,  or  of  which  silk  shall  be  a  component  part, 
coming  firom  beyond  the  Cape  of  Good  Hope,  ten  per  centum  ad 
valorem,  and  on  all  other  manufactures  of  silk,  or  of  which  silk  is 
a  component  part,  five  per  centum  ad  valorem,  except  sewing  silk, 
which  shall  be  forty  per  centum  ad  valorem^  Now,  this  language, 
in  its  positive  import,  includes  all  manufactures  of  silk,  except  sewing 
silk ;  and  the  very  exception  of  sewing  silk  lends  additional  force  to 
the  conclusion,  that  no  other  manufactures  of  silk  were  intended 
to  be  excepted  firom  the  operation  of  the  clause,  upon  the  well- 
known  maxim,  that  an  exception  in  a  statute  amounts  to 
an  *  affirmation  of  the  application  of  its  provisions  to  all  [  *272  ] 
other  cases  not  excepted.  Upon  what  ground,  then,  can 
this  court  say,  that  silk  hose,  being  a  manufacture  of  silk,  is  *  not 
'solely  and  exclusively  liable  to  the  duty  imposed  by  the  fifteenth 
clause  of  the  section  ?  Upon  none,  unless  it  manifestly  appears  to 
be  repugnant  to  some  other  provision  of  the  statute.  No  such  repug- 
nancy exists,  if  we  construe  the  word  "  hosiery,"  in  the  second  clause 
of  the  second  section,  to  mean,  as  in  its  natural  connection  it  imports, 
hosiery  of  wool,  or  of  which  wool  is  a  component  part.  On  the 
other  hand,  if  we  construe  "  hosiery  "  in  this  connection,  to  include 
silk  hose,  then  all  other  manufactures  of  silk,  except  sewing  silk,  are 
not  governed  bv  the  fifteenth  clause ;  and  thus  we  create  a  positive 
repugnancy  between  the  second  and  fifteenth  clauses.  Now,  it  is  the 
duty  of  courts  of  justice  so  to  construe  all  statutes  as  to  give  full 
effect  to  all  the  words  in  their  ordinary  sense,  if  this  can  be  properly 
done  ;  and  thus  to  preserve  the  harmony  of  all  the  provisions.     And« 

13* 
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besides,  if  we  are  to  create  an  implied  exception  as  to  hosiery,  the 
same  rule  might  be  applied  to  silk  mits,  silk  gloves,  and  silk  bindings; 
and,  if  there  are  such  articles,  to  carpetings  of  silk.  Indeed,  there 
would  be  no  end  to  implied  exceptions.  If  the  legislature  meant 
specially  to  except  silk  hose,  or  any  other  particular  manufactures  of 
silk  from  the  general  language,  the  natural  course  would  have  been 
to  have  placed  them  as  exceptions  with  sewing  silk ;  and  the  omis- 
sion is,  in  our  judgment,  conclusive  to  show  that  none  others  were 
intended. 

K  we  look  back  to  the  Duty  Act  of  the  19th  of  May,  1828,  c.  55,^ 
which  the  act  of  1832  was  designed  in  a  great  measure  to  modify  or 
supersede,  and  in  which,  for  the  first  time  in  our  legislature, "  hosiery" 
is  mentioned,  eo  nomine^  there  cannot  be  a  doubt  that  the  legislative 
intention,  then,  was  confined  to  woollen  hosiery.  The  second  clause 
of  the  second  section  of  that  act  is  in  the  following  words :  "  On 
manufactures  of  wool,  or  of  which  wool  shall  be  a  component  part, 
except  carpeting,  blankets,  worsted  stuff  goods,  bombazines,  hosiery, 
mits,  gloves,  caps,  and  bindings,  the  actual  value  of  which,  at  the 
place  whence  imported,  shall  not  exceed  fifty  cents  the  square  yard, 
shall  be  deemed  to  have  cost,  fifty  cents  the  square  yard,  and  be 
charged  with  a  duty  of  forty  per  centum  ad  valorem^  '&;c.  &c"  The 
third,  fourth,  fifth,  and  sixth  clauses  of  the  same  section  lay  a  partic- 
ular duty  on  other  manufactures  of  wool,  "except  as  aforesaid;"  and, 
then,  the  seventh,  taking  up  the  exception,  says:  "on  woollen 
blankets,  hosiery,  mits,  gloves,  and  bindings,  twenty-five  per  cent  ad 
valorem.  On  dothing  ready-made,  fifty  per  centum  ad  valorem.^^  It 
is  impossible,  reading  these  clauses  in  connection,  not  to  perceive 
that  the  exceptions  in  the  second  clause  are  wholly  of  fabrics  of  wool, 
or  of  which  wool  is  a  component  material ;  for  every  exception  must 
be  considered,  in  such  a  case,  to  be  of  something  ejusdem  generis. 
Then  follows,  in  the  sixth  clause :    "  On  all  manufactures  of  silk,  or 

of  which  silk  is  the  component  material,  coming  from  be- 
[  •  273  ]  yond  the  Cape  of  Good  *  Hope,  a  duty  of  twenty  per  centum 

ad  valorem^  &c. ;  and  on  all  other  manufactures  of  silk,  or 
of  which  silk  shall  be  a  component  material,  twenty  per  centum  ad 
valoremJ^  Construing,  then,  these  acts  as  being  in  pari  materia,  if 
we  were  at  liberty  to  look  beyond  the  act  of  1832,  to  the  antecedent 
state  of  the  law  on  this  subject,  the  duty  on  hosiery,  as  such,  was 
confined  to  hosiery  of  wool,  or  of  which  wool  is  a  corjponent  part 

But  if  any  doubt  could  be  entertained  upon  the  act  of  1832,  c  224, 
interpreted  by  itself,  or  by  the  antecedent  laws,  we  think  none  what- 

^  4  Sfats.  at  Largo,  270. 
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soever  can  be  entertained  as  to  the  tme  intendment  and  operation 
of  the  act  of  2d  of  March,  1833,  c.  354.  That  act,  in  the  fourth  sec- 
tion, expressly  enacts  that,  in  addition  to  the  articles  then  exempted 
from  duty  by  the  act  of  1832,  and  other  existing  laws,  from  the  pay- 
ment of  duties,  the  following  articles,  imported  from  and  after  the 
31st  of  December,  1833,  and  until  the  30th  of  June,  1842,  shall  also 
be  admitted  free  from  duty;  "to  wit:  bleached  and  unbleached 
linens,  table  linen,  linen  napkins,  and  linen  cambrics,  and  worsted 
stuff  goods,  shawls,  and  other  manufactures  of  silk  and  worsted, 
manufactures  of  silk,  or  of  which  silk  shall  be  the  component  mate- 
rial of  chief  value,  coming  from  this  side  of  the  Cape  of  Good  Hope, 
except  sewing  silk."  This  section,  in  express  terms,  declares  that 
manufactures  of  silk  coming  from  this  side  of  the  Cape  of  Good 
Hope,  (which  is  the  very  predicament  of  the  silk  hose  in  question,) 
except  sewing  silk,  shedl  be  free  from  duty.  And  it  would  violate 
every  rule  of  interpretation  to  hold,  that,  where  the  legislature  had 
declared  all  manufactures  of  silk,  except  one,  free  from  duty,  the 
court  should  create  other  exceptions  by  its  own  authority,  without 
any  express  or  implied  intent  on  the  part  of  the  legislature,  mani- 
fested in  the  context  to  warrant  such  exceptions. 

Upon  the  whole,  we  are  of  opinion,  first,  that,  upon  the  facts 
stated,  the  present  action  is  not  maintainable ;  and,  secondly,  that 
silk  hose  is  free  of  duty  under  the  act  of  1833.  A  certificate  will  be 
sent  to  the  circuit  court,  accordingly. 

Thompson,  J.,  dissenting. 

The  amount  in  controversy  in  this  case  is  too  small  to  attach  much 
importance  to  it,  on  that  account  But  the  principle  involved  in  the 
decision,  and  the  practical  effect  it  is  to  have  upon  the  course  of 
business  at  the  custom-house,  between  the  merchant  and  collector, 
must  be  my  excuse  for  publicly  dissenting  from  the  opinion  of  the 
court,  in  a  case  apparentiy  of  so  Uttie  importance  in  itself. 

I  fully  concur  in  that  part  of  the  opinion  which  exempts  the  goods 
in  question  (silk  hosiery)  from  the  payment  of  any  duty ;  but  dissent 
from  that  part  which  exonerates  the  collector  from  an  action  to  re- 
cover back  the  duties  received  by  him,  without  any  authority  war- 
ranted by  law. 

The  only  question  presented  by  the  point  certified  to  this  court,  is, 
whether  the  plaintiff  is  entitied  to  recover  from  the  collector  a  sum 
of  money,  admitted  to  have  been  paid  to  him  by  mistake, 
without  •  the  least  color  or  suspicion  of  fraud  or  misconduct  [  *  274  ] 
on  the  part  of  the  plaintiff;  and  the  mistake  made  known 
to  the  collector  before  the  money  was  actually  paid,  and  a  claim  ia« 
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terposed  to  have  it  deducted  from  bis  bond.  The  opinion  of  the 
court  upon  the  other  point  certified,  settles  the  question  that  the  silk 
hosiery,  on  which  the  duty  was  paid,  was  not  subject  to  duty.  The 
money  was,  therefore,  in  the  hands  of  the  collector,  without  any  right 
whatever  to  hold  it,  and  exacted  in  violation  of  law ;  not  a  voluntary 
payment,  but  demanded  under  the  penalty  of  a  loss  of  credit  at  the 
custom-house,  if  the  bond  was  not  paid.  If,  under  such  circum- 
stances, the  money  cannot  be  recovered  back,  it  must  rest  upon  some 
stern  and  unyielding  principles  of  law  or  public  policy,  against  the 
manifest  justice  of  the  case.  But,  in  my  judgment,  there  are  no 
principles  of  la\^  or  public  policy  that  can  uphold  such  a  course  on 
the  part  of  the  collector. 

But  it  may  be  proper  to  state  a  little  more  particularly  the  circum- 
stances under  which  the  money  was  paid  to  the  collector.  Upon  the 
trial  in  the  circuit  court,  an  affidavit  of  the  plaintiff  was  produced 
and  read  in  evidence  by  the  defendant ;  and  he  cannot  now  be  per- 
mitted to  deny  the  trutii  of  the  facts  therein  stated.  In  this  affidavit, 
the  plaintiff  states  that,  in  March,  1837,  he  imported  from  Liverpool, 
in  the  ship  Eoscoe,  eight  cases  and  casks  of  hosiery  and  gloves, 
owned  by  Barker  and  Adams,  manufacturers  of  Nottingham,  in  Eng- 
land, and  consigned  by  them  to  him  for  sale.  That  his  clerk,  not 
being  able  to  ascertain,  from  the  wording  of  the  invoice,  which  pack- 
ages contained  gloves  and  which  hosiery,  and  knowing  that  cotton 
gloves  and  cotton  hosiery  paid  the  same  duty,  he  entered  them  all  at 
the  custom-house  as  cotton  gloves,  and  a  duty  of  twenty-five  per 
cent,  was  charged  upon  them  by  the  collector,  and  he  gave  bonds  for 
the  payment  of  the  duties.  That,  upon  an  examination  of  the  goods 
contained  in  one  of  the  cases,  marked  B  45,  he  found  them  to  be 
spun  silk  hosiery,  and  not  cotton  gloves,  as  entered  at  the  custom- 
house. That  the  goods  are  cedled,  upon  the  original  invoice  passed 
at  the  custom-house,  '^  spun  knots,"  a  term  well  known  in  the  trade 
to  be  applied  to  hosiery  of  silk  only;  and  that  he  verily  believed,  that 
the  error  of  entry  of  the  said  case  as  paying  duty,  arose  from  the 
ignorance  of  the  clerk  who  made  the  entry.  That  he  did  not  upon 
this,  nor  does  he  upon  any  occasion  examine,  whether  the  custom- 
house entries  made  by  his  clerk,  are  correct.  And  he  further  swears, 
that  he  had  never  sold  any  part  of  that  case ;  and  that,  to  the  best 
of  his  knowledge  and  belief,  nothing  had  been  taken  from  or  added 
to  it,  but  that  it  was  in  every  respect  in  the  same  condition  as  it  was 
when  he  received  it. 

This  deposition  establishes,  beyond  all  controversy,  that  the  entry 
was  a  pure  mistake.  And,  suppose  it  arose  from  the  ignorance  of 
the  clerk  in  not  understanding  the  kind  of  goods  called  spun  knots  ? 
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It  was  equally  the  ignorance  of  the  custom-honse  officer  who  received 
the  entry ;  for  not  only  the  oath,  upon  which  the  entry  was  made, 
states  that  the  original  invoice  was  presented  to  the  collector,  upon 
which  the  article  is  denominated  spun  knots ;  but  it  is  re- 
quired by  *  law  that  the  original  invoice  should  be  produced  [  *  275  ] 
to  the  collector  at  the  time  the  entry  is  made,  1  Story,  606, 
§  36.  He  had,  therefore,  the  same  means  of  knowing  what  the  cases 
contained,  as  the  clerk  who  made  the  entry,  the  cases  not  having 
been  opened  or  examined.  It  was,  therefore,  a  case  of  mutual  error 
or  mutual  ignorance.  There  are  no  grounds  whatever  for  charging 
the  plaintiff  with  negligence  in  this  case.  He  pursued  the  ordinary 
course  of  business.  Entries  at  the  custom-house  are  usually  made 
by  clerks.  But  if  no  mistake  made  by  a  clerk  can  be  corrected,  every 
merchant  will  be  obliged  to  submit  in  silence  to  all  losses  occasioned 
by  mistakes,  or  attend  in  person  to  make  his  entries ;  which  will  be 
entirely  changing  the  course  of  business.  But,  suppose  the  plaintiff 
himself  had  made  the  mistake,  can  it  \fe  that  it  is  beyond  the  reach 
of  the  law  to  correct  such  mistakes  ?  The  rule  now  laid  down  by 
the  court,  would  equally  extend  to  such  a  case.  If  there  are  any 
grounds  whatever  to  suspect  fraud  or  imposition,  it  is  open  to  in- 
quiry. But  to  close  the  door  against  correcting  innocent  mistakes, 
on  any  supposed  ground  of  public  policy,  is  applying  a  very  severe 
rule  to  the  transaction  of  business  at  the  custom-house,  and  one  that, 
in  my  judgment,  is  not  called  for  to  protect  the  revenue  of  the  coun- 
try. And  the  very  form  of  the  oath,  required  by  law  to  be  made  on 
the  entry,  presupposes  that  mistakes  may  be  committed,  and  provides 
for  the  correction  of  them.  The  person  on  whose  oath  the  entry  is 
made,  swears  that  the  invoice  and  bill  of  lading  presented  to  the  col- 
lector, is  the  true  and  only  invoice  of  the  goods  received,  and  that  the 
entry  contains  a  just  and  true  account  of  the  goods  according  to  the 
invoice  and  bill  of  lading,  and  that  nothing  to  his  knowledge  has 
been  suppressed  or  concealed,  whereby  the  United  States  may  be 
defrauded  of  any  part  of  the  duty  lawfully  due  on  the  said  goods;  and 
that  if,  at  any  time  thereafter,  he  discovers  any  error  in  the  invoice, 
or  in  the  account  rendered  of  the  goods,  &c.,  he  will  immediately 
make  the  same  known  to  the  collector.  There  is  nothing  in  this  case 
to  take  it  out  of  the  rule  of  law  applicable  to  ordinary  innocent  mis- 
takes. 

The  original  invoice  was  produced  and  laid  before  the  collector  as 
by  law  required,  to  be  examined  and  compared  with  the  entry,  in  which 
invoice  the  goods  are  denominated  spun  knots,  tf,  therefore,  there 
was  any  supposed  error  in  the  clerk  in  entering  them  as  gloves,  it 
was  the  duty  of  the  collec;tor  to  have  corrected  the  error ;  and  he  is 
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as  much  chargeable  with  negligence  as  the  derk.  ,  But  the  reason 
why  no  notice  was  taken  of  it,  doubtless,  was,  that  it  was  altogether 
unimportant  in  the  view  of  the  collector ;  for  he  considered  the  4^ty 
chargeable  upon  the  goods  as  hosiery,  and  that  it  was  perfectly  im- 
material whether  it  was  cotton  or  silk  hosiery. 

There  is  nothing  in  the  case  to  show  that  the  error  or  mistake  was 
not  immediately  made  known  to  the  collector,  as  soon  as  it  was  dis- 
covered, or  that  the  collector  made  any  objection  to  collecting  it  on 
that  account.  And  it  was  in  proof  that  it  was  made  known  to  him 
before  the  duties  were  paid.  It  having  been  settled  by  this 
[•276  ]  •court,  that  according  to  the  true  construction  of  the  acts 
of  congress,  no  duties  could  be  demanded  upon  this  hosiery, 
there  can  be  no  doubt  that  if  the  plaintiff  had  not  paid  the  duties, 
but  suffered  his  bond  to  be  prosecuted,  this  mistake  in  the  estimate 
of  duties  might  have  been  set  up  by  way  of  defence,  and  deduc- 
tion firom  the  bond.  The  bond  is  not  given  for  the  payment  of 
any  sum  certain  for  the  duties,  but  in  a  penalty  sufficient  to  cover 
the  supposed  amount,  with  a  condition  to  pay  the  amount  of  duties 
to  be  ascertained  upon  the  goods  in  the  entry  referred  to,  1  Story, 
629,  §  62 ;  and  the  question  is  therefore  open  to  inquiry,  what  was 
the  amount  due  upon  the  goods  contained  in  such  entry,  if  any  error 
or  mistake  has  occurred.  But  the  obligors  in  the  bond  cannot  per- 
mit themselves  to  be  sued,  without  forfeiting  their  credit  at  the  cus- 
tom-house ;  for  the  act  of  congress  declares,  that  no  person  whose 
bond  has  been  received,  either  as  principal  or  surety,  for  the  payment 
of  duties,  and  which  bond  may  be  due  and  unsatisfied,  shall  be  al- 
lowed a  future  credit  for  duties,  until  such  bond  shall  be  fully  paid 
or  satisfied.  And  the  merchant  had  better  submit  to  the  imposition 
of  paying  illegal  duties,  especially  if  they  are  of  small  amount,  than 
to  have  his  credit  suspended  at  the  custom-house  until  he  can  try  the 
question  in  a  suit  upon  the  bond.  Money  exacted  under  such  cir 
cumstances,  is  but  little  short  of  duress,  if  the  collector  is  protected 
firom  any  suit  to  recover  it  back.  I  cannot  believe  that  there  is  any 
principle  of  law  or  pubhc  policy,  that  can  be  permitted  to  work  suc(i 
injustice.  Due  notice  was  given  to  the  collector  before  the  bond  fell 
due,  of  the  mistake,  and  a  claim  to  have  the  deduction  made  upon 
the  bond ;  and  no  pretence  on  the  part  of  the  collector  that  the  notice 
came  too  late,  or  any  suggestion  of  firaud  or  unfair  conduct  on  the 
part  of  the  plaintiiC  The  collector,  therefore,  acted  with  full  knowl- 
edge of  all  the  facts,  and,  indeed,  under  an  implied  admission  of  the 
mistake.  For  he  professed  to  act  under  the  instructions  of  the  comp- 
troller of  the  treasury,  that  no  errors  of  fact  could  be  corrected  after 
the  merchandise  had  passed  beyond  the  control  of  the  officers  ol  the 
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castoms.  If  such  be  the  rale  of  the  custom-house,  no  errors  or  mis- 
takes can  be  conrected,  unless  every  package  of  goods  shall  be  opened 
and  examined  at  the  public  stores  before  being  delivered  to  the  mer- 
chant, which  would  be  contrary  to  the  uniform  course  of  business. 
But  I  trast  the  instructions  of  the  comptroller  are  not  to  be  assumed 
as  law. 

Although  instructions  from  the  treasury  department  may  afford  an 
apology  for  the  collector,  and  exonerate  him  from  any  intentional  vio- 
lation of  duty,  yet  it  can  never  be  admitted  that  they  can  shield  him 
from  aU  responsibility,  when  not  warranted  by  the  rules  and  princi« 
pies  of  law.  If  any  authority  is  necessary  to  support  this  position, 
it  wiU  be  found  in  the  case  of  Elliot  v.  0wartwout,  10  Pet.  153, 
where  it  is  expressly  laid  down,  that  instructions  from  the  treas- 
ury department  cannot  change  the  law  or  affect  the  rights  of  the 
parties ;  that  the  collector  is  not  bound  to  take  and  adopt  such  in- 
structions, but  is  at  liberty  to  judge  for  himself,  and  act 
•  accordingly.  And,  in  that  case,  the  personal  responsibility  [  *  277  ] 
of  the  collector  is  fully  examined,  and  his  liability  held  to 
be  governed  by  the  fact,  whether  he  paid  over  the  money  to  the  treas- 
ury before  any  notice  of  a  claim  to  have  it  refunded  has  been  given 
to  him«  And  it  is  there  settled,  that  where  the  money  has  been  paid 
over  to  the  treasury,  without  any  notice  or  objection  to  its  being  paid 
over,  it  is  to  be  cpnsidered  a  purely  voluntary  payment,  and  no  suit 
can  be  maintained  against  the  collector  to  recover  it  back  ;  but  when, 
at  the  time  of  payment,  notice  is  given  to  the  collector  that  the  du- 
ties are  charged  too  high,  and  accompanied  with  a  declaration  by 
the  party  paying  the  money,  that  he  intends  to  prosecute  him  to  re- 
cover back  the  amount  erroneously  paid,  in  such  case  the  collector  is 
personally  liable.  And  the  court  add,  that  such  must  necessarily  be 
the  rule,  unless  the  broad  proposition  can  be  maintained,  that  no 
action  will  lie  against  a  collector  to  recover  back  an  excess  of  duties 
paid  him,  but  that  recourse  must  be  had  to  the  government  for  redress. 
Such  a  principle,  say  the  court,  would  be  extending  an  exemption  to 
a  public  officer,  beyond  any  protection  sanctioned  by  any  principle  of 
law  or  sound  public  policy.  And  numerous  cases  in  the  English 
courts  are  referred  to,  where  suits  have  been  maintained  against  public 
officers,  to  recover  back  money  paid  to  obtain  a  release  and  discharge 
of  goods  seized,  which  were  not  liable  to  seizure ;  the  courts  observing, 
that  the  revenue  laws  ought  not  to  be  made  the  means  of  oppressing 
the  subject  And  if  an  action  would  lie  to  recover  back  money  paid 
to  obtain  possession  of  goods  illegally  seized,  the  same  principle  will 
sustain  an  action  to  recover  back  money  illegally  exacted,  under  the 
penalty  of  forfeiting  all  credit  at  the  custom-house,  due  notice  having 
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been  given  to  the  collector  not  to  pay  it  over  to  the  treasoiy.  The 
true  doctrine  on  this  subject  is  laid  down  in  the  case  of  Bize  v.  Dick- 
ason,  1  Term.  Rep.  286.  Lord  Mansfield  there  said  the  role  had 
always  been,  that  if  a  man  has  paid  what  the  law  would  not  have 
compelled  him  to  pay,  but  what  in  equity  and  conscience  he  ought  to 
pay,  he  cannot  recover  it  back  in  an  action  for  money  had  and  received; 
but  where  money  is  paid  under  a  mistake,  which  there  was  no  ground 
to  claim  in  conscience,  the  party  may  recover  it  back  again  in  this 
kind  of  action.  If  this  be  the  true  rule,  of  which  I  think  there  can 
be  no  doubt,  the  plaintiff  has  a  right  to  recover  back  the  money  in 
this  case.  It  is  fully  proved  that  it  was  included  in  his  bond  by  mis- 
take, and  was  held  by  the  collector,  without  any  right  in  law  or  con- 
science to  retain  it ;  and  payment  of  the  bond  was  exacted  under  the 
penalty  of  forfeiture  of  credit  at  the  custom-house.  If  an  action 
against  the  collector  cannot  be  maintained  to  recover  back  money 
paid  under  such  circumstances,  it  is  difficult  to  conceive  a  case  that 
would  sustain  an  action. 

18  P.  292;  8  H.  286;  4  H.  827;  7  H.  786;  6  Wal.  541,  720;  7  Wal.  122. 


Ex  parte  Jesse  Hoyt,  Collector  of  the  Port  of  New  York. 

13  P.  279. 

The  district  judge  haying,  after  argament,  decided  that  the  collector  is  not  entitled  to  the 
custody  of*  goods  seized  under  the  Collection  Act  of  1799,  any  longer  than  an  til  proper 
proceedings  hare  been  instituted  under  the  89th  section  of  that  act,  (I  Stats,  at  Large,  695,) 
to  ascertain  whether  they  are  forfeited. 

On  a  motion  for  a  mandamw,  heldj  I.  That  this  was  not  a  proper  case  for  a  mandcamu,  be- 
cause the  decision  of  the  district  judge  could  not  thus  be  rerised  by  this  court  S.  That 
his  decision  was  correct. 

The  case  is  stated  in  the  opinion  of  the  court 

Gilpin^  for  the  relator. 

Wright^  contra. 

[  •  289  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  the  case  of  a  motion  made  by  the  collector  of 
New  York  for  a  mcmdamus  to  be  directed  to  the  district  judge  of  the 
southern  district  of  New  York,  under  the  following  circumstances. 
The  collector,  on  the  26th  of  December  last,  made  a  motion  in  a  cer- 
tain cause  of  seizure  then  depending  before  the  said  judge,  that  the 
clause  of  the  common  monition  issued  in  that  cause,  by  which  (ac- 
cording to  the  common  practice  in  such  cases)  the  marshal  is  direct- 
ed to  detain  the  goods  attached  by  virtue  of  the  said  monition  in 
custody,  until  the  farther  order  of  the  court  be  quashed  and 
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Btricken  out ;  on  the  ground  that  the  said  clause  is  repugnant  to  the 
69th  section  of  the  act  of  1799,  c.  128,*  entitled:  ^  An  act  to  regulate 
the  collection  of  duties  on  imports  and  tonnage ; "  or  that  the  said 
monition  be  so  reformed  and  amended,  that  the  said  goods  remain  in 
the  custody  of  the  said  collector,  or  such  person  as  he  shall 
appoint  for  *that  purpose,  until  the  proceedings  commenced  [  *  290  ] 
for  the  forfeiture  of  the  said  goods  shall  be  determined,  and 
it  be  judicially  ascertained,  whether  the  same  have  been  forfeited  or 
not,  as  required  by  the  said  69th  section  of  the  act.  The  district 
judge  after  a  full  hearing  pronounced  an  elaborate  opinion,  review- 
ing the  whole  series  of  laws  on  the  subject,  and  refused  to  grant  the 
motion.  The  present  motion  is  for  a  ma/ndamus  to  compel  him  to 
vacate  the  order  denying  the  original  motion  of  the  collector. 

We  are  of  opinion  that  this  is,  in  no  just  sense,  a  case  for  a  writ 
of  mcmdamus.  This  court  has  authority  given  to  it  by  the  13th 
section  of  the  Judiciary  Act  of  1789,*  c.  20,  to  issue  writs  of  ftum* 
xUimus  in  cases  warranted  by  the  principles  and  usages  of  law,  to  any 
courts  appointed  under  the  authority  of  the  United  States.  The 
present  application  is  not  warranted  by  any  such  principles  and 
usages  of  law.  It  is  neither  more  nor  less  than  an  application  for 
an  order  to  reverse  the  solemp  judgment  of  the  district  judge,  in  a 
matter  clearly  within  the  jurisdiction  of  the  court,  and  to  substitute 
another  judgment  in  its  stead.  Now  a  writ  of  mcmdamus  is  not  a 
proper  process  to  correct  an  erroneous  judgment  or  decree  rendered 
in  an  inferior  court  That  is  properly  matter  which  is  examinable 
upon  a  writ  of  error  or  an  appeal,  (as  the  case  may  require,)  to  the 
proper  appellate  tribunal.  Neither  can  this  court  issue  the  writ  upon 
the  ground  that  it  is  necessary  for  the  exercise  of  its  own  appellate 
jurisdiction ;  for  the  proper  appellate  jurisdiction,  if  any  in  this  case, 
is  direct  and  immediate  to  the  circuit  court  for  the  southern  disixict 
of  New  York.  It  has  been  repeatedly  declared  by  this  court  that  it 
will  not,  by  mandamus^  direct  a  judge  what  judgment  to  enter  in  a 
suit,  but  only  will  require  him  to  proceed  to  render  judgment.  The 
case  of  the  Life  and  Fire  Insurance  Company  of  New  York  v.  Ad- 
ams, in  8  Pet  291,  and  9  Pet  573,  is  directly  in  point 

But,  as  there  appears  to  have  been  some  diversity  of  construction 
in  the  diiferent  districts  of  the  United  States,  of  the  laws  on  this 
subject,  and  as  it  is  a  matter  of  general  concern  throughout  all  the 
commercial  districts,  and  applicable  to  the  daily  practice  of  the 
courts,  and  the  point  has  been  fully  argued,  we  think  it  right  to  say, 
that  we  are  of  opinion  that  the  construction  of  the  laws  of  the 


^  1  Stats,  at  Large,  678.  ^  lb.  80. 
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United  States,  maintained  by  the  district  judge  in  his  opinion,  is  the 
correct  one,  to  wit :  that  by  the  69th  section  of  the  Collection  Act  of 
1799,  c  128,  the  goods,  wares,  and  merchandise  seized  under  that  act 
are  to  be  put  into  and  remain  in  the  custody  of  the  collector,  or  such 
other  persons  as  he  shall  appoint  for  that  purpose,  no  longer  than 
until  the  proper  proceedings  are  had  under  the  89th  section  of  the 
same  act,  to  ascertain  whether  they  are  forfeited  or  not ;  and  that,  as 
soon  as  the  marshal  seizes  the  same  goods  under  the  proper  process 
of  the  court,  the  marshal  is  entitled  to  the  sole  and  exclusiye  custody 
thereof,  subject  to  the  future  orders  of  the  court 
The  motion  for  Hie  mandamus  is  denied. 

[  *  291  ]  *  Baldwin,  J.,  concurred  with  the  court,  in  the  opinion  that 
this  is  not  a  case  for  a  m^mdamus.  The  result  of  this  is 
that  the  case  is  coram  nonjudice.  Any  opinion  which  may  be  given 
on  other  points  in  the  case  cannot  be  binding  in  any  case.  He  was 
not  willing  to  decide  a  question  when  it  was  not  properly  before  the 
court. 

14  P.  699, 614;  22  H.  174;  7  Wal.  864. 


Edward  Hardy  t*.  Jesse  Hoyt. 

13  P.  292. 

[  •  293  ]      •  Story,  J.,  ddivered  the  opinion  of  the  court 

This  case  involves  the  second  point  only,  which  has  been 
just  decided  in  the  case  of  Bend  v.  Hoyt,  13  P.  263 ;  and,  therefore,  it 
is  only  necessary  to  say  that  it  will  be  certified  to  the  circuit  court  for 
the  southern  district  of  New  York,  that  the  silk  stockings  and  half- 
stockings  mentioned  in  the  case,  were  exempted  from  duty  on  their 
importation,  under  the  act  of  the  2d  of  March,  1833,*  c  384. 


John   P.  Van   Ness,  Appellant,  v.  Alpheus  Hyatt   and  others, 

Appellees. 

18  P.  294. 

By  the  common  law,  which  ia  the  law  of  Maryland  in  this  particolar,  an  equity  of  redemp- 
tion cannot  be  levied  on  by  a  fieri  fidas. 

The  case  is  stated  in  the  opinion  of  the  court 
Baban  and  Ooxe  for  the  appellant 
Kefff  contra. 


^  4  Stat9.  at  Large,  629. 
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*  Barbour,  J.,  delivered  the  opinion  of  the  court.  [  *  296  ] 

This  is  an  appeal  from  the  circuit  court  for  the  county 
of  Washington,  in  a  suit  in  equity,  brought  by  the  appellant  in  that 
court,  in  which  a  decree  was  made,  dismissing  the  bill  with  costs. 

The  case  was  this.  On  the  31st  day  of  December,  1818,  an 
agreement  was  entered  into  between  William  Cocklin  and  James 
Shields ;  by  which  Cocklin  leased  to  Shields  part  of  a  lot  in  the 
city  of  Washington,  for  ten  years,  from  the  first  of  January,  1819, 
for  the  yearly  rent  of  $35.  The  lessee  was  to  build  a  two-story 
brick  house  on  the  lot,  within  twelve  months  from  the  date  of  the 
lease.  And  it  was  agreed  between  the  parties,  that  if,  at  the  expira- 
tion of  the  lease.  Shields  should  pay  to  Cocklin  $375,  then  the  rent 
should  cease  to  be  paid ;  or  if  all,  or  any  part  of  the  $375 
were  paid  before  the  expiration  of  the  lease,  then  such  part*  [  *297  ] 
of  the  rent  of  $35  should  cease,  as  should  bear  an  equal 
proportion  to  the  money  so  paid.  And  on  the  receipt  of  the  whole 
of  the  purchase-money,  and  not  before ;  Cocklin  should  make  to 
Shields  a  good  and  sufficient  title  in  fee-simple,  to  the  lot  of  ground 
described  in  the  lease. 

On  the  23d  of  September,  1823,  Shields,  the  lessee,  mortgaged  the 
premises  to  a  certain  John  Franks,  to  secure  a  debt  of  $1,127.18. 
On  the  7th  May,  1825,  Franks  assigned  all  his  right  and  title  to  the 
appellee,  who  also,  on  the  9th  of  May,  1825,  procured  from  Shields 
a  release  of  his  interest,  and  from  the  representatives  of  Cocklin  a 
conveyance  of  all  their  title,  on  the  16th  of  April,  1826. 

On  the  8th  of  November,  1823,  the  appellant  obtained,  before  a 
magbtrate  in  Washington  county,  a  judgment  against  Shields  for 
$30.25,  and  a  fieri  facias  issued  tiiereon,  on  the  10th  of  June,  1824; 
which  was  levied  by  the  constable,  upon  the  right,  title,  estate,  inter- 
est, and  claim  of  Shields  in  the  lot  in  question.  At  the  sale  of  the 
lot,  under  this  execution,  the  appellant  became  the  purchaser,  at  the 
price  of  $54;  and  the  constable,  by  a  deed  dated  the  19th  of  August, 
1825,  and  recorded  the  9th  of  January,  1826,  conveyed  the  right  and 
title  of  Shields  in  the  lot  to  the  appellant. 

The  bill  was  brought  by  the  appellant  against  the  appellee,  Shields, 
the  representatives,  of  Cocklin  and  of  Franks,  stating  the  above 
facts,  which  are  all  that  are  material  to  a  correct  understanding  of 
the  case ;  charging  that  the  mortgage  to  Franks  was  fraudulent  and 
covinous,  and  that  all  the  conveyances  to  the  appellee  were  made 
with  full  knowledge  to  all  parties  of  the  appellant's  purchase  and 
lights ;  averring  his  readiness  to  pay  all  that  Shields  was  bound  to 
pay  for  the  property  in  question,  at  the  time  of  his  purchase,  to 
Cocklin  or  his  heirs,  or  to  the  representatives  of  Franks,  then  de- 
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ceased;  and  praying  that  all  the  parties  n^ight  be  compelled  to 
assign  their  pretended  rights  and  claims  to  the'property  in  question, 
to  the  complainant,  and  deliver  up  quiet  possession  of  the  premises, 
and  for  general  relie£ 

The  view  which  we  have  taken  of  the  case  renders  it  unnecessary 
to  state  the  grounds  of  defence  taken  in  the  several  answers.  It 
will  be  suiBcient  to  say  that  there  is  no  proof  in  the  cause,  except 
the  answers,  as  far  as  they  are  responsive  to  the  bill,  and  the  several 
exhibits  with  the  bill  and  answers ;  that  all  the  facts  stated  above 
axe  contained  in  the  bilh  itself,  and  proven  by  the  exhibits ;  and  that 
there  is  no  evidence  to  sustain  either  fraud  or  notice,  as  alleged  in 
the  bill. 

Upon  this  state  of  the  case  the  question  arises  whether  the  appel- 
lant is  entitled  to  the  relief  which  he  prays  for.  The  only  interest 
which  the  appellant  can  claim  in  the  property  in  question,  is  derived 
from  the  levy  made  by  the  officer  under  his  execution,  and  the  pur- 
chase made  by  him  at  the  sale  under  that  execution,  of  whatever 
right,  title,  and  claim  Shields  had  in  the  property.  Now  it  must  be 
borne  in  mind,  that  not  only  before  the  sale,  but  even  before 
[  *  298  ]  the  levy.  Shields  had  mortgaged  the  lot  to  Franks ;  *  and, 
consequently,  his  right  was  only  an  equity  of  redemption. 
Was  this  such  a  right  or  interest,  as  that  a  fieri  facias  could  be 
levied  upon  it  ?  The  principle  of  the  common  law  undoubtedly  is, 
that  no  property  but  that  in  which  the  debtor  has  a  legal  title  is  lia^ 
ble  to  be  taken  by  this  execution ;  and,  accordingly,  it  is  well  settled 
in  the  English  courts,  that  an  equitable  interest  is  not  liable  to 
execution.    1  Yes.  Jr.  431 ;  8  East,  467 ;  5  Bos.  &  PuU.  461. 

In  the  United  States  different  views  have  been  taken  on  this  ques- 
tion, in  the  courts  of  the  several  States.  It  is  said,  in  4  Kent's  Com- 
mentaries, 153, 154,  that  courts  of  law  have,  by  a  gradual  and  almost 
insensible  progress,  adopted  the  views  of  a  court  of  equity  on  the 
subject  of  mortgages,  which  are  founded  in  justice,  and  accord  with 
the  true  intent  and  inherent  nature  of  the  transaction ;  that  except 
as  against  the  mortgagee,  the  mortgagor,  while  in  possession,  and 
before  foreclosure,  is  regarded  as  the  real  owner ;  and  that,  in  this 
country,  the  rule  has  very  extensively  prevaile45  that  an  equity  of 
redemption  was  vendable  as  real  property  on  an  execution  at  law, 
and  that  it  is  also  chargeable  with  the  dower  of  the  wife  of  the  mort- 
gagor ;  and  cases  are  referred  to  in  New  York,  Connecticut,  and 
other  States,  in  support  of  the  proposition.  On  the  contrary,  it  has 
been  held  in  Virginia,  that  the  resulting  interest  of  a  grantor  in  a 
deed  of  trust  made  to  secure  debts,  cannot  be  reached  by  execution. 
6  Rand.  255.     And  this  principle  is  not  without  some  strong  reasons 
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in  its  support,  independently  of  mere  authority.  Amongst  others. 
Lord  Ellenborough  very  cogently  remarks,  in  8  East,  481,  that  the 
sheriff  could  only  sell  subject  to  the  trusts ;  that  the  execution  cred- 
itor, or  the  vendee,  would  still  be  obliged  to  go  into  equity  to  get  an 
account,  or  to  redeem  prior  incumbrances,  which  might  be  done  in 
the  first  instance  by  a  judgment  creditor,  with  less  expense  and 
delay ;  besides,  the  destruction  of  the  debtor's  estate,  which,  under 
so  much  doubt  and  difficulty  would  sell  greatly  under  value,  so  that 
a  large  equitable  interest  might  be  exhausted  in  satisfaction  of  a 
small  demand,  to  the  detriment  of  other  creditors. 

Whatsoever  may  have  been  the  decisions  upon  this  subject,  in  the 
courts  of  some  of  the  States,  in  which  the  courts  of  law  have,  '^  by  a 
gradual  and  almost  insensible  progress,  adopted  the  equitable  views 
of  the  subject,"  we  must  be  governed,  in  deciding  this  case,  by  that 
law  which  congress  enacted  for  the  District  of  Columbia,  on  assum- 
ing jurisdiction  over  it  They  adopted  the  laws  of  Maryland  then 
in  force,  as  far  as  regards  that  part  of  the  district  in  which  this  ques- 
tion arises.  Amongst  those  laws  was  the  common  law.  Now  we 
have  already  seen  that,  by  the  common  law,  an  equitable  interest,, 
such  as  an  equity  of  redemption,  is  not^  liable  to  execution.  This 
would  be  decisive  of  the  case,  unless  there  should  be  found  to  be 
some  legislation,  or  some  cause  of  authoritative  judicial  decision, 
which  had  so  far  modified  the  common  law,  by  engrafting  upon  it 
Hie  principles  of  the  court  of  equity,  in  relation  to  mortgages,  as  to 
chcmge  the  rule  in  this  respect.  It  is  not  pretended  that  any  legisla- 
tive act  has  produced  this  effect  Is  there  any  course  of 
*  judicial  decision  tirhich  does  ?  Three  Maryland  cases  [  *  299  \ 
have  been  cited  for  this  purpose.  As  to  two  of  them, 
namely.  Purl  v.  Duvall,  5  Harr.  &  Johns.  69,  74,  and  Ford  v.  Phil- 
pot,  5  Hair.  &  Johns.  312,  it  would  be  sufficient  to  say  that  they 
had  been  decided  many  years  since  the  cession  by  Maryland  of  that 
part  of  the  District  in  which  this  question  arises,  was  made ;  and,, 
therefore,  whatever  respect  might  be  due  to  them,  they  are  not 
authority.  As  to  the  case  of  Campbell  v,  Morris,  3  Har.  &  McH.. 
535,  which  was  decided  in  the  year  1797,  we  are  informed  that  the* 
chief  justice  of  the  court  had  declared  that  the  covenant  for  quiet 
enjoyment  in  that  case  was  a  legal  estate,  which  was  attachable ; 
and  that  the  court  gave  no  opinion  whether  an  equity  of  redemption 
was  liable  to  attachment. 

But  without  examining  these  cases  in  detail,  or  undertaking  to  say 
that  they  would  leave  the  question  entirely  firee  firom  doubt,  we 
Uiink  that  there  is  enough,  both  in  the  legislation  and  judicial  deciB- 
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ions  of  Maryland,  and  in  a  decision  of  this  court,  to  show  how  the 
law  is  understood  there. 

As  to  legislation.  By  the  act  of  assembly  of  1810,  sherijOb,  under 
9L  fieri  facias  J  are  authorized  to  seize  and  expose  to  sale  any  equita- 
ble estate  or  interest  which  the  debtor  may  have  in  any  lands,  tene- 
ments, or  hereditaments.  Now,  why  was  this  act  passed  ?  If  such 
had  been  considered  the  principle  at  common  law,  the  act  would 
have  been  mere  supererogation.  It  is,  therefore,  in  our  opinion,  de- 
cisive evidence  to  prove,  that  the  contzary  was  considered  to  be  the 
law  before  its  passage,  as  it  does  not  profess  to  be  a  declaratory  act 

But  let  us  for  a  moment  examine  the  judicial  decisions  of  Mary- 
land, and  one  in  this  court 

In  6  Gill  &  Johns.  72,  it  is  decided  that  a  mortgagor  cannot  main- 
tain trespass  against  a  mortgagee.  On'  the  contrary,  in  11  Johns. 
534,  it  is  decided  that  a  mortgagor  may  maintain  trespass  against  the 
mortgagee.  In  4  Kent's  Com.  154,  it  is  said,  that  an  equity  of 
redemption  is  chargeable  with  the  dower  of  the  wife  of  the  mortgagor. 
On  the  contrary,  this  court,  in  the  case  of  Stelle  v.  CarroU,  at  the 
last  term,  12  Pet  201,  professing  to  follow  the  law  of  Maryland,  in 
other  words,  the  common  law,  decided,  that  the  widow  of  a  mort- 
gagor was  not  dowable  of  an  equity  of  redemption.  Now,  why 
these  contrary  decisions  upon  these  two  important  points,  in  relation 
to  the  nature  and  character  of  the  interest  and  title  of  a  mortgagor? 
There  can  be  but  one  answer.  That  in  New  York  and  other  States, 
following  a  similar  course,  the  courts  of  law  had,  by  a  gradual  prog- 
ress, adopted  the  views  of  a  court  of  equity  in  relation  to  mortgages; 
and  considered  the  mortgagor,  except  as  ag^nst  the  mortgagee, 
whilst  in  possession,  and  before  foreclosure,  as  the  real  owner,  and 
even  as  against  the  mortgagee  having  the  right  of  possession ;  whikt 
in  Maryland,  as  we  learn  from  the  case  before  xefeired  to,  in  6  Gill  & 
Johnson,  the  legal  estate  is  considered  as  being  vested  in  the  mort- 
gagee ;  and  that  as  soon  as  the  estate  in  mortgage  is  created,  the 
mortgagee  may  enter  into  possession,  though  he  seldom 
[  *  300  ]  avails  himself  of  that  right  In  these  antagonist  *  doctrines, 
we  have  the  clue  to  the  opposing  decisions  of  the  courts. 
Neither  dower  can  be  recovered,  nor  trespass  maintained,  where  there 
is  a  mere  equity ;  nor,  where  that  is  the  case,  can  a  fieri  facias  be 
levied.  The  same  principle,  then,  precisely,  which,  in  Maryland 
precludes  the  recovery  of  dower  by  the  widow  of  a  inortgagor,  or  the 
maintenance  of  an  action  of  trespass  by  a  mortgagor  against  a  mort- 
gagee, exempts,  also,  the  equity  of  redemption  of  a  mortgagor  firom 
liable  to  execution. 

But  there  is  a  case  decided  at  the  last  December  term  of  the  court 
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of  appeak  of  Maryland,  which,  we  think,  puts  an  end  to  all  question 
in  this  case.  From  a  manuscript  record  of  that  case,  which  has  been 
laid  before  us,  we  extract  the  following  lai^guage  :  ^  The  last  point 
raised  by  the  appellants  is,  that  the  property  taken  under  the  execu- 
tion was  not  legally  the  property  of  Brady,  and  that  equitable  interests 
in  personal  property  are  not  the  subjects  of  an  execution.  With  the 
appellant's  premises  on  this  point,  as  legal  propositions,  we  see  no 
reason  to  find  fault.  It  cannot  be  denied  as  a  legal  principle,  that  a 
debtor's  equitable  estate  in  personal  property  cannot,  at  law,  be 
seized  and  sold  under  a  fieri  facias.^^  Now,  this  was  the  case  of 
personal  estate ;  but  it  proves,  clearly,  that  but  for  the  act  of  1810, 
before  referred  to,  the  same  principle  would  have  applied  to  real 
estate ;  for  the  difficulty  does  not  grow  out  of  the  kind  of  property, 
but  out  of  the  kind  of  interest  in  the  property,  to  wit,  tiiat  it  is  equi- 
table, and  not  legaL 

Upon  these  grounds,  we  think  that  Shield's  interest  in  the  lot  wbb 
not  subject  to  execution,  on  account  of  its  being  an  equity  of  redemp- 
tion. 

There  is  one  ground  stated  in  the  manuscript  opinion  of  the  court 
of  appeals  of  Maryland,  before  referred  to,  in  relation  to  this  subject, 
which  it  may  be  proper  to  notice. 

It  is  there  said,  that,  as  in  case  of  equitable  interest,  a  court  of 
equity  would,  after  an  execution  issued,  and  a  return  showing  that 
there  was  no  available  remedy  at  law,  assist  the  party,  by  charging 
the  equitable  interest ;  so  the  court,  if  applied  to  for  that  purpose, 
would  decree  a  ratification  of  a  sale  of  such  interest,  where  it  had 
been  made  by  the  officer  under  the  execution.  Whatever  might  be 
the  authority  of  a  court  of  equity  on  this  subject  as  against  Shields 
himself^  it  could  not  be  done  in  this  case;  because  here  there  are 
third  parties,  who  have,  for  a  valuable  consideration,  without  notice, 
acquired  a  previous  equitable  right,  and  gotten  in,  also,  the  legal 
estate.  So  that  they  stand  upon  the  great  principle  that  they  have 
tiie  prior  equity,  and  that  equity  fortified  by  the  legal  titie. 

But  there  is  another  view  of  this  case,  which  we  will  present  very 
hdefly,  which  also  brings  us  to  the  conclusion  that  Shields's  interest 
in  the  lot  in  question  would  not  have  been  liable  to  execution,  even 
if  it  had  not  been  incumbered  by  a  previous  mortgc^e.  And  it  is 
ihb :  beyond  the  mere  lease  for  years.  Shields  had  no  interest  what- 
soever in  the  lot,  but  the  right  to  purchase,  in  case  he,  by  a  given 
time,  complied  with  the  particular  conditions.  Now,  this 
*right  to  purchase,  we  consider  nothing  more  than  a  con-  [  *  301  ] 
tract  by  which  the  party  was  entitied,  if  he  heid  elected  to 
have  done  so,  upon  cert^tin  terms,  to  secure  to  himself  certain  benefits. 
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In  other  words,  at  the  time  of  the  levy  of  the  appellant's  executionsi 
Shields  had  a  conditional  right  to  purchase,  which,  in  effect,  was 
nothing  more  than  a  chose  in  action.  We  do  not  think  it  necessary 
to  refer  to  authorities  to  sustain  a  proposition  so  well  settled,  as  that 
an  execution  of  fieri  facias  cannot  be  levied  on  a  chose  in  action. 

But  even  if  this  could  be  done,  no  one  could  derive  a  greater  bene- 
fit under  that  contract  than  the  party  himself;  and  Shields  could  not 
have  claimed  the  benefit  of  the  election  given  to  him  to  purchase, 
because  it  depended,  in  its  very  terms,  on  particular  conditions  to  be 
performed  by  him,  at  a  particular  time ;  which  were  not  performed. 
Upon  these  grounds,  we  think  that  Shields  had  not  such  an  interest 
in  the  lot  in  question  as  was  liable  to  execution ;  that,  consequently, 
the  appellant  acquired  no  right  by  his  purchase,  which  gives  him  a 
stand  in  a  court  of  equity  to  ask  for  the  right  of  redemption,  or  any 
other  relie£  The  decree  of  the  circuit  court  is  therefore  right,  and  is 
affirmed,  with  costs. 

14  P.  19;  16  H.  580. 


Thomas  P.  Moore,  Plaintiff  in  Error,  v.  The  Bane  of  the  Mb- 

TROPOLis,  Defendants  in  Error. 

13  P.  302. 

It  is  the  dutj  of  the  partj  excepting  to  evidence  to  point  oat  the  part  excepted  to,  so  that 
the  attention  of  the  coart  may  tie  drawn  to  it ;  if  the  exception  coTen  any  admissible  evi- 
dence it  is  rightly  overruled. 

If  a  note,  given  in  renewal  of  a  former  note,  turns  out  to  be  void,  the  payee  and  holder  maj 
recover  on  the  money  counts  the  amount  lent. 

The  case  is  stated  in  the  opinion  of  the  court. 

Brent  J  Jr.,  for  the  plainti£ 

OoxCj  contra. 

[  *  307  ]      *  Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  District  of  Columbia,  in  the  county  of 
Washington. 

It  is  an  action  of  assumpsit^  upon  a  promissory  note,  purporting  to 
have  been  made  by  the  defendant,  and  Blchard  M.  Johnson,  and  P. 
H.  Pope,  by  their  attorney,  George  Thomas ;  the  note  bearing  date 
the  16th  of  February,  1837 ;  by  which  the  makers  jointly  and  sever- 
ally promise  to  pay  to  the  president  and  directors  of  the  Bank  of  the 
Metropolis,  or  order,  sixty  days  after  date,  the  sum  of  $6,000. 

The  declaration  also  contains  the  common  money  counts ;  and 
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apon  the  trial  of  the  cause,  the  plaintiffb  offered  in  evidence,  to  sus- 
tain the  action,  sundry  matters  set  out  in  the  following  bill  of  excep- 
tions:— 

FIRST    BILL    OF   EXCEPTIONS. 

On  the  trial  of  this  cause,  the  plainti£&,  to  sustain  the  action  on 
their  part,  proved,  by  a  competent  witness,  that  on  the  27th 
of  March,  *  1834,  the  said  defendant,  with  Richard  M.  John-  [  *  308  ] 
son,  and  P.  H.  Pope,  executed  their  joint  and  several  note 
as  follows :  — 

'^  $5,000.  Washington  City,  March  27,  1834. 

^  Four  months  after  date,  we  jointly  and  severally  promise  to  pay 
to  the  President,  Directors,  and  Co.  of  the  Bank  of  the  Metropolis,  or 
order,  five  thousand  dollars,  without  defalcation,  value  received,  pay- 
able at  said  bank.  Rh.  M.  Johnson, 

T.  P.  Moore, 
P.  H.  Pope." 

And  on  the  same  day,  by  their  checks,  drew  firom  the  said  plaintiflb 
the  proceeds  thereof,  which  had  been  carried  to  their  credit :  — 

'*  Washington  Citj,  March  27,  1834. 

^  Cashier  of  the  Bank  of  the  Metropolis,  pay  to  bearer  forty-eight 
hundred  and  ninety-six  67-100  dollars.  P.  H.  Pope, 

Rh.  M.  Johnson, 

T.  P.  MOOEE." 

That  said  note  was  not  paid  at  maturity,  but  lay  over  unpaid  until 
the  30th  January,  1836,  when  it  was  cancelled ;  that  on  the  30th  day 
of  January,  1836,  the  said  parties  executed  and  delivered  to  the  said 
plaintiffs  their  promissory  note,  as  follows  :  — 

^<  Six  months  after  date,  we  jointly  and  severally  promise  to  pay  to 
the  president  and  directors  of  the  Bank  of  the  Metropolis,  or  order, 
five  thousand  dollars,  without  defalcation,  value  received,  this  30th 
day  of  January,  1836.  Rh.  M.  Johnson, 

$5,000.  P.  H.  Pope, 

T.  P.  Moore. 

^  Cr.  of  R.  M.  Johnson,  and  others,  to  renew  a  note  of  same 
amount." 

Which  was  discounted 'by  said  plaintiffs,  and  the  proceeds  thereof 
carried  to  the  credit  of  said  drawers,  and  the  interest  in  arrears  paid. 
That  on  the  29th  of  February,  1836,  the  said  parties  executed  and 
delivered  to  George  Thomas,  at  that  time  cashier  of  said  Bank  of  the 
Metropolis,  a  power  of  attorney,  in  the  words  and  figures  followingi 
that  is  to  say :  — 
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^  Whereas  we  have  a  joint  and  several  note  of  hand  disconnted  in 
the  Bank  of  the  Metropolis — Now 
^'  Know  all  men  by  these  presents,  that  we,  Richard  M.  Johnson, 
Thomas  P.  Moore,  and  P.  H.  Pope,  all  of  the  State  of  Kentucky,  do 
hereby  nominate,  constitute,  and  appoint  George  Thomas,  of  the  city 
of  Washington,  our  true  and  lawful  attorney  in  fact,  and  by  these 
presents  do  authorize  and  empower  him,  for  us,  and  in  our  names,  to 

sign  our  joint  note  to  the  president  and  directors  of  the 
[  *  309  ]  •  Bank  of  the  Metropolis  for  five  thousand  dolTars,  for  our 

accommodation,  and  the  same  to  renew,  from  time  to  time, 
as  it  may  become  due,  for  the  whole  or  any  part  thereof, — hereby 
ratifying  and  confirming  all  and  every  the  act  and  acts  of  our  said 
attorney,  in  and  about  the  premises,  so  long  as  the  bank  shall  con* 
tinue  the  accommodation  to  us.  In  witness  whereof,  we  have  here* 
unto  set  our  hands  and  seals,  at  the  city  of  Washington,  the  29th  day 
of  February,  1836." 

"  District  ctf  Columbia,  Washington  Ck>unty,  to  wit : 
^  On  this  29th  day  of  February,  in  the  year  eighteen  hundred  and 
thirty-six,  personally  appeaxed  Richard  M.  Johnson,  P.  H.  Pope,  and 
T.  P.  Moore,  before  me,  the  subscriber,  a  justice  of  the  peace  in  and 
for  the  county  aforesaid,  and  acknowledged  the  above  power  of  attor- 
ney to  be  their  act  and  deed,  for  the  purposes  mentioned  therein. 

"  Sam'l  Stettinius,  JI  PeaceP 

Which  said  power  of  attorney  was  given  for  the  single  purpose  of 
acting  for  said  parties  in  relation  to  said  last-mentioned  note  and  the 
renewal  thereof;  and  that  the  said  Greorge  Thomas,  professing  to  act 
by  virtue  of  said  power  of  attorney,  under  said  power  of  attorney 
made  and  executed  the  note  mentioned  and  described  in  the  declara« 
tlon,  to  wit :  — 

"  $5,000.  Washington,  16th  Feb^  1887. 

"  Sixty  days  after  date,  we  jointly  and  severally  promise  to  pay  the 
president  and  directors  of  the  Bank  of  the  Metropolis,  or  order,  at  the 
said  bank,  five  thousand  dollars,  for  value  received. 

"  Richard  M.  Johnson,  Thos.  P.  Moore,  P.  H.  Pope, 

"  By  their  attorney^  Geo.  Thomas." 

That  the  same  was  then  discounted  by  said  bank,  the  proceeds  car- 
ried to  the  credit  of  the  said  drawers,  and  the  arrears  of  interest  upon 
the  former  and  last  preceding  note,  together  with  the  discount  of  this 
note  paid  and  credited  on  said  account,  and  the  said  note,  dated  30th 
January,  1836,  was  cancelled,  but  witness  does  not  recollect  by  what 
person  said  interest  or  discount  was  paid.  To  the  admissibility  of 
which  notes,  or  any  of  them,  or  any  matter  above  stated  in  evidence, 
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tile  defendant  objects ;  bat  the  court  ovenruled  the  objection,  and  per* 
mitted  all  of  said  notes,  and  the  proceedings  in  regard  to  them  and 
tiie  matters  stated,  to  be  given  in  evidence  to  the  jury.  To  which 
opinion  of  the  court  the  defendant  excepted. 

There  was  another  bUl  of  exceptions  taken  at  the  trial,  growing 
out  of  the  refusal  of  the  court  to  give  certain  instructions  prayed, 
touching  the  alleged  usury  in  the  note,  by  reason  of  the  interest  hay- 
ing been  taken  in  advance  on  discounting  the  note.  But  it  is  un- 
necessary to  notice  these  instructions.  For  all  exceptions  ^  this 
account  were  abandoned  at  the  argument,  as  raising  a  question  too 
well  settled  to  be  now  drawn  into  discussion.  The  last 
prayer  contained  *in  this  bill  of  exception,  which  raised  the  [  *  310  ] 
question  whether  the  power  of  attorney  given  to  George 
Thomas  authorized  him  to  sign  the  note  upon  which  this  suit  is 
brought,  will  be  noticed  under  the  first  bill  of  exceptions,  where  the 
power  is  set  out  at  length,  so  far  as  is  necessary  for  the  decision  of 
this  case ;  so  that  the  second  bill  of  exceptions  may  be  laid  entirely 
out  of  view. 

The  general  questions  arising  under  the  first  bill  of  exceptions  are 
whether  the  evidence  offered  was  admissible,  and  if  so,  whether  it  was 
sufficient  to  maintain  the  action,  either  upon  the  count  on  the  note 
signed  by  Greorge  Thomas,  or  on  the  money  counts.  The  exception 
was  taken  after  the  evidence  had  been  given  (without  objection)  to 
the  whole  matter  stated  in  the  exception ;  and  if  any  peurt  of  it  was 
admissible,  the  objection  was  properly  overruled.  It  is  the  duty  of 
a  party,  taking  exception  to  the  admissibility  of  evidence,  to  point 
the  part  out  excepted  to,  when  the  evidence  consists  of  a  number  of 
particulars,  so  that  the  attention  of  the  court  may  be  drawn  to  the 
particular  objection.  The  objection  here  taken  was  in  the  broadest 
possible  manner  to  all  the  matter  stated  in  the  bill  of  exceptions.^ 
That  some  part  of  this  evidence  was  admissible  nnder  the  money 
counts,  cannot  be  doubted.  One  of  the  notes  to  which  the  objection 
extended,  is  the  one  upon  which  the  first  count  in  the  declaration  is 
founded.  And  whether  that  was  admissible  or  not,  depends  upon 
the  power  of  attorney  to  George  Thomas,  set  out  in  the  exception, 
tmder  and  by  virtue  of  which  he  made  the  note  in  question. 

That  power,  it  will  be  seen,  authorized  him  to  sign  a  joint  note ; 
wheieas,  the  one  he  gave  was  a  joint  and  several  note. 

If  it  was  necessary  to  decide  this  question  in  order  to  maintain  the 
action,  it  may  well  be  questioned  whether  the  power  did  not  author- 
ize the  making  a  joint  and  several  note.  There  is  some  diversity  of 
opinion  on  the  bench  upon  that  point.  The  object  of  the  power,  as 
appears  upon  its  face,  clearly  was  to  make  a  note  as  the  reneviral  of  a 
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joint  and  several  note,  which  the  parties  had  ronning  in  the  bank* 
It  recites  as  follows  :  "  Whereas,  we  have  a  joint  and  several  note  of 
hand  discounted  in  the  Bank  of  the  Metropolis,"  and  then  proceeds 
to  empower  George  Thomas  to  renew  the  same  from  time  to  time  as 
it  fell  due.  But  there  may  have  existed  some  reason  why  they  pre- 
ferred changing  the  form,  by  giving  a  joint  instead  of  a  joint  and 
several  note.  The  power  is  certainly  not  strictly  pursued,  though 
probably  according  to  the  intention  of  the  parties.  But  as  the  cause 
does  not  turn  entirely  on  this  point,  we  pass  it  by.  The  action  is 
clearly  maintainable  on  the  money  counts.  K  the  note  was  properly 
given  under  the  power,  it  was  admissible  under  the  first  count,  or 
under  the  money  counts.  If  signed  by  the  attorney  without  suffi- 
cient authority,  it  was  void,  and  to  be  laid  out  of  view,  and  the  cause 
stands  upon  the  other  evidence  given  at  the  trial ;  which  shows  the 
original  loan  by  the  bank,  to  Richard  M.  Johnson,  T.  P.  Moore,  and 
P.  H.  Pope,  upon  their  note,  dated  27th  March,  1834,  by  which  they 

jointly  and  severally  promised  to  pay  the  bank  ^5,000, 
[  *311  ]  *in  four  months  after  date.     By  their  joint  check  of  the 

same  date,  they  drew  out  of  the  bank  $4,896.67,  the  pro- 
ceeds of  the  note,  deducting  the  discount.  That  note  not  being  paid, 
another  joint  and  several  note  was  given  by  them,  bearing  date  the 
30th  of  January,  1836,  for  $5,000,  payable  six  months  after  date, 
which  was  discounted  by  the  bank,  and  the  proceeds  carried  to  the 
credit  of  the  makers,  deducting  the  discount  and  arrears  of  interest. 
And  the  power  of  attorney  was  afterwards  given  to  George  Thomas, 
authorizing  him  to  make  another  note,  as  a  renewal  of  the  one  last 
mentioned ;  and  under  which  authority  he  made  the  note  now  in 
question,  which  was  discounted,  and  the  proceeds  carried  to  the  credit 
of  the  makers ;  and  the  arrears  of  interest  on  the  note  then  in  bank, 
tmd  the  discount  upon  the  note  now  in  question,  was  paid,  and  cred- 
ited  in  account  with  the  makers,  and  the  note  of  30th  of  January, 
1836,  was  cancelled.  This  evidence  is  amply  sufficient  to  show 
$5,000  was  originally  advanced  to  the  makers  of  these  notes,  and 
that  upon  the  several  renewals,  they  have  been  credited  with  the  pro- 
ceeds, and.  all  the  notes  given  up  and  cancelled,  without  payment  in 
any  way,  except  by  the  note  made  by  George  Thomas,  under  the 
power  of  attorney ;  and  if  that  note  is  void,  the  bank  is  without  a 
remedy,  except;  upon  the  money  counts,  to  recover  the  money  paid 
upon  the  check  of  P.  H.  Pope,  R.  M.  Johnson,  and  T.  P.  Moore. 
This  money  has  gone  to  the  joint  use  of  the  three,  who  might  all 
have  been  joined  in  the  action.  But  if  any  objection  could  be  made 
to  the  suit  against  Moore  alone,  by  reason  of  the  non-joinder  of  the 
other  two,  it  should  have  been  pleaded  in  abatement,  and  cannot  be 
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taken  advantage  of  upon  the  general  issue.  This  is  a  weU-setUed 
rule  in  pleading,  and  is  fully  recognized  by  this  court,  in  the  case  of 
Barry  v.  Foyles,  1  Pet  316. 

The  judgment  of  the  court  below  is  accordingly  aflBrmed,  with 
costs.  4  Wal.  680. 


William  M'Elmotle,  for  the  Use  of  Isaac  8.  Bailet,  v.  John  J. 

CoHBN,  Administrator  of  Levy  Florence. 

13  P.  312. 

The  statute  of  limitations  of  Geoigia  may  be  pleaded  in  bar  of  an  action  brought  in  the  dr- 
cnit  court  of  the  United  States  for  the  district  of  Qeorgia,  on  a  judgment  reco^rered  in 
South  Carolina. 

A  judgment  in  one  State  has  the  force  of  a  domestic  judgment  in  another,  under  the  consti- 
tution of  the  United  States,  only  so  fsr  as  to  prednde  all  inquiiy  into  the  merits  of  the 
subject-matter  of  the  judgment 

Under  the  laws  of  Georgia,  a  judgment  in  another  State,  does  not  rank  with  domestic  Judg- 
ments in  marshalling  the  assets  and  debts  of  a  deceased  person. 

The  questions  certified  are  stated  in  the  opinion  of  the  court. 
The  special  facts  of  the  case  have  not  a  material  bearing  on  the  opin- 
ion of  the  court. 

Longstreety  for  the  plaintiff 

Exf^y  contra* 

*  Watne,  J.,  delivered  the  opinion  of  the  court.  [  *  324  ] 

This  cause  has  been  brought  to  this  court  upon  a  certificate 
of  division  of  opinion  between  the  judges  of  the  6th  circuit  court, 
upon  the  following  points  :  — 

1.  Whether  the  statute  of  limitations  of  Georgia  can  be  pleaded 
to  an  action  in  that  State,  founded  upon  a  judgment  rendered  in  the 
State  of  South  Carolina  ? 

2.  Whether,  in  the  administration  of  assets  in  Georgia,  a  judgment 
rendered  in  South  Carolina  upon  a  promissory  note  against  the  in- 
testate, when  in  life,  should  be  paid  in  preference  to  simple  contract 
debts? 

Upon  neither  of  these  points  does  the  court  entertain  a  doubt. 

Upon  the  first  of  them,  we  observe,  though  a  judgment  obtained 
in  the  court  of  a  State  is  not  to  be  regarded  in  the  courts  of  her  sis- 
ter States  as  a  foreign  judgment,  or  as  merely  primd  fade  evidence 
of  a  debt  to  sustain  an  action  upon  the  judgment,  it  is  to  be  consid- 
ered  only  distinguishable  from  a  foreign  judgment  in  this,  that  by 
the  1st  section  of  the  4th  article  of  the  constitution,  and  by  the  act 
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of  May  26, 1790,  §  1,^  the  judgment  is  a  recoid,  conclusive  upon  tbe 
merits,  to  which  full  Mth  and  ciredit  shall  be  given  when  authentic 
cated  as  the  act  of  congress  has  prescribed.  It  must  be  obvious, 
when  the  constitution  declared  that  full  fedth  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  State,  and  provides  that  congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records,  and  proceedings 
shall  be  proved,  and  the  effect  thereof,  that  the  latter  clause,  as  it  re- 
lates to  judgments,  was  intended  to  provide  the  means  of  giving  to 
them  the  conclusiveness  of  judgments  upon  the  merits,  when  it  is 
sought  to  carry  them  into  judgments  by  suits  in  the  tribunals  of 

another  State.  The  authenticity  of  a  judgment  and  its 
[  *325  ]   effect,  depend  upon  the  law  made  in  pursuance  *of  the 

constitution ;  the  faith  and  credit  due  to  it  as  the  judicial 
proceeding  of  a  State,  is  given  by  the  constitution,  independently  of 
all  legislation.  By  the  law  of  the  26th  of  May,  1790,  the  judgment 
is  made  a  debt  of  record,  not  examinable  upon  its  merits,  but  it  does 
not  carry  with  it  into  another  State  the  efficacy  of  a  judgment  upon 
property  or  persons  to  be  enforced  by  execution.  To  give  it  the  force 
of  a  judgment  in  another  State,  it  must  be  made  a  judgment  there, 
and  can  only  be  executed  in  the  latter  as  its  laws  may  permit.  It 
must  be  conceded  that  the  judgment  of  a  state  court  cannot  be  en- 
forced out  of  the  State  by  an  execution  issued  within  it.  This  con- 
cession admits  the  conclusion,  that  under  the  1st  section  of  the  4th 
article  of  the  constitution,  judgments  out  of  the  State  in  which  they 
are  rendered,  are  only  evidence  in  a  sister  State  that  the  subject-mat- 
ter of  the  suit  has  become  a  debt  of  record,  which  cannot  be  avoided 
but  by  the  plea  of  md  tiel  record.  But  we  need  not  doubt  what  the 
firamers  of  the  constitution  intended  to  accomplish  by  that  section, 
if  we  reflect  how  unsettled  the  doctrine  was  upon  the  effect  of  for- 
eign judgments,  or  the  effect,  rei  judicaitcB^  throughout  Europe,  in 
England,  and  in  these  States,  when  our  first  confederation  was 
formed.  On  the  continent  it  was  then,  and  continues  to  be,  a  vexed 
question,  determined  by  each  nation  according  to  its  estimate  of  the 
weight  of  authority  to  which  different  civilians  and  vmters  upon  the 
2aws  of  nations  are  entitled.  In  England,  it  was  an  open  question, 
having  on  both  sides  her  eminent  equity,  common  law,  and  ecclesi- 
astical jurists.  It  may  still  be  considered,  in  England,  a  contro- 
verted question,  so  far  as  jurists  and  elementary  writers  on  the  com- 
mon law  are  concerned;  though  the  adjudications  of  the  English 
courts  have  now  established  the  rule  to  be,  that  foreign  judgments  are 
primd  fade  evidence  of  the  right  and  matter  they  purport  to  decide. 

1 1  StatB.  at  Laige,  122. 
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In  these  States,  when  colonies,  the  same  uncertainty  existed 
When  oar  Revolution  began,  and  independence  was  declared,  and 
the  confederation  was  being  formed,  it  was  seen  by  "ftie  wise  men  of 
that  day,  that  the  powers  necessary  to  be  given  to  the  confederacy, 
and  the  rights  to  be  given  to  the  citizens  of  each  State,  in  all  the 
States,  would  produce  such  intimate  relations  between  the  States 
and  persons,  that  the  former  would  no  longer  be  foreign  to  each 
other  in  the  sense  that  they  had  been  as  dependent  provinces ;  and 
that,  for  the  prosecutioii  of  rights  in  courts,  it  was  proper  to  put  an 
end  to  the  uncertainty  upon  the  subject  of  the  effect  of  judgments 
obtained  in  the  different  States.  Accordingly,  in  the  articles  of  con^* 
federation,  there  was  this  clause:  ^^Full  faith  and  credit  shall  be 
given  in  each  of  these  States  to  the  records,  acts,  and  judicial  pro- 
ceedings of  the  courts  and  magistrates  of  every  other  State."  Now, 
though  this  does  not  declare  what  was  to  be  the  effect  of  a  judgment 
obtained  in  one  State  in  another  State,  what  was  meant  by  the 
dause  may  be  considered  as  conclusively  determined  almost  by  con- 
temporaneous exposition.  For  when  the  present  constitution  was 
formed,  we  find  the  same  clause  introduced  into  it  with  but 
a  slight  *  variation,  making  it  more  comprehensive ;  and  [  *  326  ] 
adding:  "Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof;"  thus  providing  in  the  constitution  for  the  de- 
ficiency which  experience  had  shown  to  be  in  the  provision  of  the  con- 
federation ;  as  the  congress  under  it  could  not  legislate  upon  what 
should  be  the  effect  of  a  judgment  obtained  in  one  State  in  the  other 
States.  Whatever  difference  of  opinion  there  may  have  been  as  to 
the  interpretatioh  of  this  article  of  the  constitution  in  another  respect, 
there  has  been  none  as  to  the  power  of  congress  under  it,  to  declare 
what  shall  be  the  effect  of  a  judgment  of  a  state  court  in  another 
State  of  the  Union.  Here,  again,  we  have  contemporaneous  legis- 
lative interpretation  of  the  1st  section  of  the  4th  article  of  the  consti- 
tution ;  for  by  the  act  of  1790,  May  26,  it  was  declared :  "  That  the 
said  records  and  judicial  proceedings,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  within 
the  United  States,  as  they  have  by  law  or  usage  in  the  courts  of  the 
State  firom  whence  the  said  records  are  or  shall  be  taken.  What 
fidth  and  credit,  then,  is  given  in  the  States  to  the  judgments  of  their 
courts  ?  They  are  record  evidence  of  a  debt,  or  judgments  of  record, 
to  be  contested  only  in  such  way  as  judgments  of  record  may  be ; 
and,  consequently,  are  conclusive  upon  the  defendant  in  every  State, 
except  for  such  causes  as  would  be  sufficient  to  set  aside  the  judg- 
ment in  the  courts  of  the  State  in  which  it  was  rendered.    In  other 
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words,  as  has  been  said  by  a  commentator  upon  the  constitation: 
*<  If  a  judgment  is  condusive  in  a  State  where  it  is  pronounced,  it  is 
equally  concludhre  everywhere  in  the  States  of  the  Union.  If  reex- 
aminable  there,  it  is  open  to  the  same  inquiries  in  every  other  State." 
Story's  Com.  183,  It  is,  therefore,  put  upon  the  footing  of  a  domes- 
tic judgment ;  by  which  is  meant,  not  having  the  operation  and  force 
of  a  domestic  judgment  beyond  the  jurisdiction  declaring  it  to  be  a 
judgment,  but  a  domestic  judgment  as  to  the  merits  of  the  claim  or 
subject-matter  of  the  suit.  When,  therefore,  this  court  said,  in  Mills 
V*  Duryee,  7  Cranch.  481 :  "  If  it  be  a  record  conclusive  between  the 
parties,  it  cannot  be  denied ;  but  by  the  plea  of  ntd  tiel  record^^  this 
language  does  not  admit  of  the  interpretation  that  a  plea  not  deny- 
ing the  judgment,  but  which  resists  it  upon  the  ground  of  a  release, 
payment,  or  a  presumption  of  payment,  from  the  lapse  of  time, 
whether  such  presumption  be  raised  by  the  common-law  prescrip- 
tion, or  by  a  statute  of  limitation,  may  not  be  pleaded,  any  more 
than  where  this  court,  in  Hampton  v.  AFConnel,  3  Wheat.  334,  says: 
^  The  judgment  of  a  state  court  should  have  the  same  credit,  valid- 
ity, and  effect,  in  every  other  court  of  the  United  States  which  it  had 
in  the  state  court  where  it  was  pronounced ;  and  that  whatever  pleas 
would  be  good  to  a  suit  thereon  in  such  State,  and  none  othersi 
could  be  pleaded  in  any  court  in  the  United  States,"  is  intended  to 
exclude  such  defences  as  have  just  been  stated,  or  such  as  inquire 

into  the  jurisdiction  of  the  court  in  which  the  judgment 
[  *  327  ]   was  given,  to  pronounce  it  as  the  right  of  the  *  State  itself 

to  exercise  authority  over  the  persons  or  the  subject-matter. 
It  has  been  well  said :  <'  The  constitutipn  did  not  mean  to  confer  a 
new  power  of  jurisdiction,  but  simply  to  regulate  the  effect  of  the 
acknowledged  jurisdiction  over  persons  and  things  within  the  State." 
3  Story's  Com.  183. 

Such  being  the  faith,  credit,  and  effect  to  be  given  to  a  judgment 
of  one  State  in  another,  by  the  constitution  and  the  act  of  congress, 
the  point  under  consideration  will  be  determined  by  settling  what  is 
the  nature  of  a  plea  of  the  statute  of  limitations.  Is  it  a  plea  that 
settles  the  right  of  a  party  on  a  contract  or  judgment,  or  one  that 
bars  the  remedy?  Whatever  diversity  of  opinion  there  may  be 
among  jurists  upon  this  point,  we  think  it  well  settled  to  be  a  plea 
to  the  remedy ;  and,  consequently,  that  the  lex  fori  must  prevail. 
Higgins  V.  Scott,  2  Bam.  &  Adolph.  413 ;  4  Cowen  R.  528,  note 
10 ;  Id.  530 ;  Van  Ramsdyk  v.  Kane,  1  Gallia  R.  371 ;  Le  Roy  v. 
Crowninshield,  2  Mason  R.  151;  British  Linen  Com.  v.  Drummond, 
10  Bar.  &  Cresw.  903;  De  La  Vega  v.  Vianna,  1  Barn.  & 
Adolph.  284 ;  De  Couche  v.  Savetier,  3  Johns.  Ch.  IL  190 ;  Lincoln 
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V.  Battelle,  6  WenA  R.  475 ;  Gnlick  v.  Lodes,  1  Green's  New  Jer- 
sey Rep.  68 ;  3  Surge's  Com.  on  Ck)l.  and  For.  Laws,  883.  The 
statute  of  Georgia  is :  <<  That  actions  of  debt  on  judgments  obtained 
in  courts,  other  than  the  courts  of  this  State,  must  be  brought  with- 
in five  years  after  the  judgment  obtained."  It  would  be  strange,  if 
in  the  now  well-understood  rights  of  nations  to  organize  their  judi- 
cial tribunals  according  to  their  notions  of  policy,  it  should  be  con- 
ceded to  them  in  every  other  respect  than  that  of  presoribing  the 
time  within  which  suits  shall  be  litigated  in  their  courts.  Prescrip- 
tion is  a  thing  of  policy,  growing  out  of  the  experience  of  its  neces- 
sity ;  and  the  time  after  which  suits  or  actions  shall  be  barred,  has 
been,  from  a  remote  antiquity,  fixed  by  every  nation,  in  virtue  of 
that  sovereignty  by  which  it  exercises  its  legislation  for  all  persons 
and  property  within  its  jurisdiction.  This  being  the  foundation  of 
the  right  to  pass  statutes  of  prescription  or  limitation,  may  not  our. 
States,  under  our  system,  exercise  tiiis  right  in  virtue  of  their  sov- 
ereignty ?  or  is  it  to  be  conceded  to  them  in  every  other  particular 
than  that  of  barring  the  remedy  upon  judgments  of  other  States  by 
the  lapse  of  time  ?  The  States  use  this  right  upon  judgments  ren- 
dered in  their  own  courts ;  and  the  common  law  raises  the  presump- 
tion of  the  payment  of  a  judgment,  after  the  lapse  of  twenty  years. 
May  they  not,  then,  limit  the  time  for  remedies  upon  the  judgments 
of  other  States,  and  alter  the  common  law  by  statute,  fixing  a  less 
or  larger  time  for  such  presumption,  and  altogether  barring  suits 
upon  such  judgments,  if  they  shall  not  be  brought  within  the  time 
stated  in  the  statute  ?  It  certainly  will  not  be  contended  that  judg- 
ment creditors  of  other  States  shall  be  put  upon  a  better  footing,  u\ 
regard  to  a  State's  right,  to  legislate  in  this  particular,  than  the  judg- 
ment creditors  of  the  State  in  which  the  judgment  was  obtained. 
And  if  this  right  so  exists,  may  it  not  be  exercised  by  a 
State's  restraining  the  remedy  upon  the  *  judgment  of  an-  [  *  328  ] 
other  State,  leaving  those  of  its  own  courts  unaffected  by  a 
statute  of  limitations,  but  subject  to  the  common  law  presumption 
of  payment  after  the  lapse  of  twenty  years.  In  otiier  words,  may 
not  the  law  of  a  State  fix  different  times  for  barring  the  remedy  in  a 
suit  upon  a  judgment  of  another  State,  and  for  those  of  its  own  tri- 
bunals ?  We  use  this  mode  of  argument  to  show  the  unreasonable- 
ness of  a  contrary  doctrine.  But  the  point  might  have  been  shortly 
dismissed  with  this  sage  declaration,  that  there  is  no  direct  constitu- 
tional inhibition  upon  the  States,  nor  any  clause  in  the  constitution 
from  which  it  can  be  even  plausibly  inferred,  that  the  States  may 
not  legislate  upon  the  remedy  in  suits  upon  the  judgments  of  other 
States,  exclusive  of  all  interference  with  their  merits.     It  being  settled 
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that  the  statute  of  limitations  may  bar  recoyeries  upon  foreign  }ndg» 
ments ;  that  the  effect  intended  to  be  given  under  our  constitution 
to  judgments,  is,  that  they  are  conclusive  only  ba  regards  the  merits ; 
the  common  law  principle  then  applies  to.  suits  upon  them,  that  they 
must  be  brought  within  the  period  prescribed  by  the  local  law,  the 
lexforiy  or  the  suit  will  be  barred. 

.  Counsel  have  relied,  to  establish  a  contrary  doctrine,  upon  Marlow 
t;.  Naylor,  Hill's  South  Carolina  Bep.  439.  But  that  case  was  ob- 
viously decided  upon  a  misconception  of  the  learned  judges  of  the 
decision  of  this  court  in  the  case  of  Mills  v.  Duryee,  7  Crandi,  481. 

It  is,  therefore,  our  opinion,  that  the  statute  of  limitations  of 
Oeorgia  can  be  pleaded  to  an  action  in  that  State,  founded  upon  a 
judgment  rendered  in  the  State  of  South  Carolina. 

The  second  question  upon  which  the  judges  were  divided  in  this 
case  is,  whether  a  judgment  rendered  in  South  Carolina,  upon  a 
promissory  note,  against  the  intestate  when  in  life,  should  be  paid  in 
preference  to  simple  contract  debts.  The  law  of  Greorgia  provides, 
that  all  debts  of  an  equal  degree  shall  be  discharged  in  equal  propor- 
tions, as  far  as  the  assets  of  an  intestate  will  extend ;  and  that  no 
preference  shall  be  given  amongst  creditors  in  equal  degree.  Prince's 
Laws  of  Georgia,  152,  §  8.  And  the  order  prescribed  for  the  pay- 
ment of  debts  of  any  testator,  or  intestate,  by  executors  or  adminis- 
trators, is,  ''  debts  due  by  the  deceased  as  executor,  administrator,  or 
guardian ;  funeral  and  other  expenses  of  the  last  sickness ;  charges 
of  probate  and  will,  or  of  the  letters  of  administration ;  next,  debts 
due  to  the  public ;  next,  judgments,  mortgages,  and  executions,  the 
eldest  first ;  next,  rent ;  then,  bonds  or  other  obligations ;  and,  lastly, 
debts  due  on  open  account ;  but  no  preference  whatever  shall  be 
given  to  creditors  in  equal  degree,  where  there  is  deficiency  in  assetS) 
except  in  cases  of  judgments,  mortgages  that  shall  be  recorded,  from 
the  time  of  recording,  and  executions  lodged  in  the  sheriff's  office, 
the  eldest  of  which  shall  be  first  paid ;  <Mr,  in  those  cases  where  a 
creditor  may  have  a  lien  on  -any  part  of  the  estate."  We  first  re- 
mark upon  this  question,  that  it  was  decided  some  years  since,  (as  is 
reported  to  us  by  the  present  district  judge,)  in  the  circuit 
[  *  329  ]  court  of  the  United  States  for  the  district  of  *  Georgia, 
the  question  being,  ^  whether  judgments  obtained  in  other 
States  take  precedence  of  simple  contract  debts,"  that  in  the  admin- 
istration of  insolvent  estates  in  Georgia,  such  judgments  take  no 
precedence.  Case  of  Ten  Eyck  v.  Ten  Eyck.  We  believe,  from 
inquury,  for  we  have  no  published  decision  in  point,  fix)m  the  courts 
of  Greorgia,  that  the  judges  of  her  superior  courts  hold  the  same 
opinion.    In  Cameron  v.  Adm'rs.  of  Wurtz,  4  McCord's  Rep.  278,  it 
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is  decided,  that  in  marshaUing  the  assets  of  an  insolvent  estate,  a 
judgment  recovered  in  another  State  only  ranks  as  a  simple  contract 
The  decision  is  coxrecUy  placed  upon  the  footing  that  the  1st  section 
of  the  fourth  artide  of  the  constitution  has  effected  no  change  in  the 
nature  of  a  judgment.  ^  It  only  provides,  that  as  matter  of  evidence 
it  shall  be  entitled  to  full  fieiith  and  credit."  But  if  the  decisions  in 
the  cases  of  Ten  Eyck  i;.  Ten  Eyck,  and  Cameron  v.  Wurtz,  iiad 
not  been  as  they  are,  and  the  point  was  now  before  us  as  an  original 
question,  we  would  come  to  the  same  conclusion.  The  legislature 
of  Greorgia  does  not  certainly,  in  terms,  put  judgments  of  other 
States,  in  the  payment  of  decedent's  debts,  upon  the  footing  of  judg- 
ments of  her  own  courts.  The  term  judgments  is  used,  and  no  pref- 
erence can  be  given  to  creditors  in  equal  degree.  If,  however,  equal- 
ity in  the  degree  of  judgment  creditorship,  is  qualified  by  seniority ; 
and  if,  of  executions  lodged  in  the  sheriff's  office,  the  eldest  is  to  be 
the  first  satisfied ;  the  law  of  Greorgia  gives  the  order  in  which  judg- 
ments shall  be  paid.  That  order  depends  upon  date,  execution,  and 
the  execution  having  been  lodged  in  the  sheriff's  office.  In  case  of 
conflict,  then,  between  judgments  or  executions,  it  is  to  be  decided  by 
record  evidence  to  be  obtained  firom  the  courts  in  the  State ;  and,  so 
far  as  a  right  of  seniority  can  be  given  by  the  execution  being  lodged 
in  the  sheriff's  office,  the  judgment  of  another  State  can  never  have 
this  privilege.  It  can  have  no  right  to  an  execution,  in  Georgia ; 
and  any  execution  issued  upon  it,  is  in  the  State  in  which  it  was  ren- 
dered. No  one  will  contend  that  it  could  be  placed  with  the  sheriff, 
to  be  enforced,  or  to  be  put  in  competition  with  those  issued  upon 
domestic  judgments.  Here,  then,  is  a  case  in  which  the  judgment  of 
another  State  would  be  excluded  by  the  terms  of  the  law,  which  we 
think  indicates  the  intention  of  the  legislature  not  to  place  such  a 
judgment  upon  the  footing  of  domestic  judgments  in  the  administra- 
tion of  assets.  But  a  more  conclusive  reason  against  any  such  ex- 
tension, occurs  to  us.  By  the  law  of  Georgia,  all  the  property  of  the 
defendant  is  bound  from  the  signing  of  the  first  judgment ;  all  judg- 
ment obtained  at  the  same  term  of  the  court  bearing  equal  date,  if 
they  are  entered  and  signed  in  the  clerk's  office  at  any  time  within 
four  days  after  the  adjournment  of  the  court  Prince's  Dig.  211. 
If^  then,  the  judgment  of  another  State  is  to  be  brought  in  upon  the 
footing  of  a  domestic  judgment  in  the  administration  of  the  assets 
of  testators  and  intestates,  then  this  consequence  may  ensue ;  that 
a  judgment  of  another  State,  having  no  lien  upon  property,  may 
take  jMreference  by  the  death  of  a  defendant  over  domestic  judgments, 
having  the  first  lien  during  his  life ;  because  the  law  says 
the  eldest  *  judgment  must  be  first  satisfied.     Such  a  right,  [  *  330  ] 
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and  exclusion  of  right,  could  never  have  been  intended  by  the 
legislature  of  Georgia  to  be  confeired  by  the  death  of  an  indi- 
viduaL  It  is  not  necessary  to  pursue  this  inquiry  further.  We 
therefore  think,  in  the  payment  of  debts  of  a  testator  or  intestate,  in 
Greorgia,  that  the  judgment  of  another  State,  whatever  may  be  the 
subject-matter  of  the  suit,  cannot  be  put  upon  the  footing  of  judg- 
ments rendered  in  that  State,  and  that  it  can  only  rank  for  that  pur- 
pose as  a  simple  contract  debt 

As  to  the  wish  intiniated  by  counsel,  in  the  conclusion  of  his 
reply,  that  this  court  would  express  its  opinion,  whether  the  statute 
limiting  the  time  within,  which  suits  are  to  be  brought  upon  'the 
judgments  of  another  State,  is  in  force,  we  cannot  comply  with  it; 
as  it  is  a  question  not  comprehended  in  the  division  of  opinion  certi- 
fied to  this  court. 

9  H.  407,  622;  17  H.  822;  20  H.  22;  6  WaL  290. 


The  Columbian  Insurance  Company  of  Alexandria,  Plaintifb  in 
Error,  v.  Ashbt  and  Stribling,  and  others.  Defendants  in  Error. 

13  P.  331. 

The  Tolontary  stranding  of  a  ship,  in  imminent  peril,  for  the  preservation  of  the  crew,  the 
ship,  and  the  cargo,  followed  by  a  total  loss  of  the  ship,  constitntes  a  case  of  genenl 
ayerage,  for  which  the  property  saved  is  bound  to  contribute. 

A  consultation  between  the  master,  officers  and  crew,  though  in  some  cases  proper  to  pro- 
cede  a  voluntary  sacrifice,  is  not  essential  to  make  a  case  of  general  average. 

Pending  freight,  contributes  and  receives,  if  the  vessel  be  totally  lost. 

This  suit  having  been  brought  in  the  circuit  court  for  the  county 
of  Washington,  in  the  District  of  Columbia,  to  try  the  question, 
whether,  upon  the  facts,  the  cargo  of  the  brig  Hope  was  liable  to 
contribute  towards  a  general  average  loss,  the  following  special  ver- 
dict was  found :  — 

"  We,  of  the  jury,  find  that,  on  the  27th  day  of  May,  1825,  the 

brig  Hope  sailed  firom  Alexandria  on  a  voyage  to  Barbadoes ; 
[  *  332  ]  that  *on  the  said  vessel  standing  down  the  Chesapeake  Bay, 

the  weather  became  thick  and  foggy ;  and  that  it  appearing  in 
the  then  state  of  the  weather  imprudent  to  proceed  to  sea,  the  captain 
kept  away  for  Sewall's  Point,  for  the  purpose  of  making  a  harbor,  where 
he  anchored,  with  the  best  bower  anchor  in  three  fathoms  water ;  that 
all  sails  were  furled,  and  a  good  scope  of  cable  payed  out,  the  wind 
then  blowing  very  firesh  from  the  northeast ;  that  at  10  o'clock,  P« 
M.,  on  the  3d  day  of  June,  he  let  the  small  bower  anchor  under 
foot|  and  payed  out  the  best  bower  anchor  until  both  cables  bore  a 
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strain ;  that  the  gale  still  increasing,  the  kedge  anchor  was  let  go ; 
that  about  midnight,  the  vessel  stnick  adrift ;  that  then  the  whole 
scope  of  the  cables  were  payed  out  till  they  all  bore  a  strain,  when 
she  fetched  up ;  that  the  gale  continued  on  the  foUowing  day  to  in- 
crease, and  the  sea  being  very  heavy,  at  1  o'clock  she  struck 
adrift  again  and  dragged  three  miles,  when  she  brought  up ;  that 
the  gale  then  increased  to  almost  a  hurricane;  she  ripped  up  the 
windlass,  parted  the  chain-cable,  and  commenced  drifting  again,  the 
whole  scope  of  both  cables  being  payed  out  That  she  then,  between 
11  and  12  o'clock,  brought  up  about  three  quarters  of  a  mile  below 
Craney  Island,  in  two  and  a  half  fathoms  water,  amongst  and  in 
sight  of  a  number  of  other  vessels ;  that  she  then  thumped  or  struck 
on  the  shoals  on  a  bank,  and  her  head  swinging  around  to  the  west- 
ward, brought  her  broadside  to  the  wind  and  heavy  sea ;  that  the 
captain,  in  this  situation,  finding  no  possible  means  of  saving  the 
vessel  or  cargo,  and  preserving  the  crew,  slipped  his  cables,  and 
ran  her  on  shore  for  the  safety  of  the  crew  and  preservation  of  the 
vessel  and  cargo ;  that  the  vessel  run  far  upon  the  bank,  where,  after 
the  storm,  she  was  left  high  and  dry,  and  it  was  found  impracticable 
to  get  her  off. 

<^  We  find  that  the  plaintiffs  in  this  action  were  the  owners  of  the 
said  brig ;  the  value  of  the  said  brig  was  03,000 ;  that  one  third  part 
of  the  brig  had  been  insured  by  the  said  Columbian  Insurance  Com- 
pany ;  that  no  insurance  had  been  effected  for  the  remaining  two 
thirds.  We  further  find,  that  the  whole  of  the  cargo  on  board  said 
brig  was  of  the  value  of  5,335,  of  which  the  said  Columbian  In- 
surance Company  insured  04,920.  We  farther  find,  that  the  cargo 
was  afterwards  taken  out  safely,  and  that  the  vessel,  her  tackle,  &c. 
were  sold  for  the  sum  of  0256.40.  If,  on  the  matter  aforesaid,  the 
law  be  for  the  plaintiffs,  then  we  find  for  the  plaintiffs,  and  assess  their 
damages  to  the  sum  of  01,500 ;  and  if  the  law  be  for  the  defendants,, 
then  we  find  for  the  defendants." 

The  circuit  court  gave   judgment  in  favor  of  the  plaintifis,  for 
01,249,  and  the  defendants  prosecuted  this  writ  of  error. 

E»  J.  Lee  and  Jones^  for  the  plaintiffs  in  error. 

Semmes  and  Cox^  for  the  defendants. 

*  Story,  J.,  delivered  the  opinion  of  the  court  [  *  337  } 

This  is  the  case  of  a  writ  of  error  to  the  circuit  court  of  the 
District  of  Columbia,  for  the  county  of  Alexandria.     There  are  many 
inegularities  in  the  proceedings  on  the  record  ;  but  as,  in  our  judg- 
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ment,  they  are  all  waived  or  cored  by  the  agreement  of  the  connsel 
spread  upon  the  record,  which  is,  as  to  the  matters  in  controversy 
in  the  suit,  conclusive  upon  the  parties,  and  constituted  the  basis  of 
the  proceedings  at  the  trial  and  of  the  special  verdict  on  which  the 
judgment  was  given  for  the  original  plaintijfTs  in  the  court  below,  it 
is  unnecessary  to  discuss  their  intrinsic  force  or  validity.  The  main 
question  in  the  case  is,  whether  the  voluntary  stranding  of  a  ship  in 
a  case  of  imminent  peril,  for  the  preservation  of  the  crew,  the  ship, 
and  cargo,  followed  by  a  total  loss  of  the  ship,  constitutes  a  general 
average,  for  which  the  property  saved  is  bound  to  contribution. 
We  say  that  this  is  the  main  question,  because  the  special  verdict 
finds  that  there  was  a  voluntary  running  on  shore  of  the  brig  Hope ; 
that  there  was  no  other  possible  means  of  preserving  the  crew,  the 
ship,  and  the  cargo ;  that  the  running  ashore  was  for  this  express 
object ;  and  that,  after  the  storm  was  over,  the  brig  was  left  high 
and  dry,  and  it  was  found  impracticable  to  get  her  off;  so  that  the 
facts  are  sufficiently  precise  and  full  to  present  the  question  of 
general  average  in  its  most  simple  and  comprehensive  form.  Ac- 
cordingly our  attention  will,  in  the  first  instance,  be  addressed  to  the 
consideration  of  it. 

Upon  this  question  the  maritime  jurists  of  continental  Europe  are 
not  entirely  agreed  in  opinion  ;  and  our  own  jurisprudence  presents 
conflicting  adjudications.  It  becomes  the  duty  of  this  court,  there- 
fore, to  examine  and  weigh  these  opposing  opinions,  and  to  ascer- 
tain, as  far  as  it  may,  the  true  principle  which  ought  to  govern  us 
on  the  present  occasion. 

It  is  admitted  on  all  sides,  that  the  rule  as  to  general  average  is 

derived  to  us  from  the  Rhodian  law,  as  promulgated  and 
[  *338  ]  adopted  in  *the  Roman  jurisprudence.     The  Digest  states 

it  thus.  If  goods  are  thrown  overboard  in  order  to  Lighten 
a  ship,  the  loss  incurred  for  the  sake  of  all  shall  be  made  good 
by  the  contribution  of  all.  "  Lege  Rhodia  cavetur,  ut  si  levandfB 
navis  gratia  j  actus  mercium  factus  est,  omnium  contributione 
sarciatur,  quod  pro  omnibus  datum  est."  Dig.  lib.  14,  tit.  2,  c.  1. 
That  the  case  of  jettison  was  here  understood  to  be  put  as  a 
mere  illustration  of  a  more  general  principle,  is  abundantly  clear 
from  the  context  of  the  Roman  law,  where  a  ransom  paid  to 
pirates  to  redeem  the  ship  is  declared  to  be  governed  by  the  same 
rule,  "  Si  navis  a  piratis  redempta  sit  —  omnes  conferre  debere." 
Dig.  lib.  14,  tit  2,  c  2,  §  3.  The  same  rule  was  applied  to  the 
case  of  cutting  away  or  throwing  overboard  of  the  masts  or  other 
tackle  of  the  ship  to  avert  ijie  impending  calamity;  Dig.  Ub.  14| 
tit.  2,  c.  3,  c.  5,  §  2;  and  the  incidental  damage  occasioned  there- 
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by  to  other  things.  Without  citing  the  varioas  passages  from  the 
Digest  which  authorize  this  statement,  it  may  be  remarked  that 
fche  Roman  law  fully  recognized  and  enforced  the  leading  limitations 
and  conditions  to  justify  a  general  contribution,  which  have  been 
ever  since  steadily  adhered  to  by  all  maritime  nations.  First,  that 
the  ship  and  cargo  should  be  placed  in  a  common  imminent  peril ; 
2dly,  that  there  should  be  a  voluntary  sacrifice  of  property  to  avert 
that  peril ;  and,  3dly,  that  by  that  sacrifice  the  safety  of  the  other 
property  should  be  presently  and  successfully  attained.  Hence,  if 
there  was  no  imminent  danger  or  necessity  for  the  sacrifice,  as  if 
the  jettison  was  merely  to  lighten  a  ship  too  heavily  laden  by  the 
fault  of  the  master  in  a  tranquil  sea,  no  contribution  was  due.  See 
Abbott  on  Shipp.  p.  3,  c.  8,  §  2.  1  Emerig.  Assur.  c.  12,  §  39,  art 
7,  p.  604.  lb.  §  40,  p.  605.  So,  if  the  ship  was  injured  or  dis- 
abled in  a  storm,  without  any  voluntary  sacrifice ;  or,  if  she  found- 
ered or  was  shipwrecked  without  design,  the  goods  saved  were  not 
bound  to  contribution.  Dig.  lib.  14,  tit  2,  c.  2,  §  1.  lb.  c  7.  1 
Emerig.  on  Assur.  c  12,  §  39,  pp.  601--603.  On  the  other  hand,  if 
the  object  of  the  sacrifice  was  not  attained ;  as  if  there  was  a  jetti- 
son to  prevent  shipwreck,  or  to  get  the  ship  off  the  strand,  and  in 
cither  case  it  was  not  attained,  as  there  was  no  deliverance  from  the 
common  peril,  no  contribution  was  due.  Dig.  lib.  14,  tit  2,  cc.  5,  7, 
1  Emerig.  on  Assur.  c.  12,  §  41,  pp.  612,  616.  The  language  of 
the  Digest  upon  this  last  point  is  very  expressive.  '<  Amisssd  navis 
damnum  coUationis  consortio  non  sarcitur  per  eos,  qui  merces  suas 
naufragio  liberarunt — nam  hujus  sequitatem  tunc  admitti  placuit, 
cum  j actus  remedio  ceeteris  in  communi  periculo,  salva,  nave,  con- 
sultum  est."  it  is  this  language,  which  seems  in  a  great  measure  to 
have  created  the  only  doubt  among  the  commentators  as  to  the 
extent  and  operation  of  the  rule ;  some  of  them  having  supposed 
that  the  safety  of  the  ship  (salvd  nave)  for  the  voyage,  was  in  all 
cases  indispensable  to  found  a  claim  to  (^ntribution ;  whereas  others, 
with  far  more  accuracy  and  justness  of  interpretation,  have  held  it 
to  apply  as  a  mere  illustration  of  l^e  general  doctrine,  to  a  jettison, 
made  in  the  particular  case,  for  the  very  purpose  of  saving 
the  ship  *and  the  residue  of  the  cargo.  In  truth,  the  Roman  [  *  339  ] 
law  does  not  proceed  upon  any  distinction  as*  to  the  property 
sacrificed,  whether  it  be  ship  or  cargo,  or  part  or  the  whole ;  but  solely 
upon  the  ground  that  the  sacrifice  is  voluntary,  to  avert  an  imminent 
peril ;  and  that  it  is  in  the  event  successful  by  accomplishing  that 
purpose*  And,  therefore,  Bynkershoek  has  not  hesitated  to  declare 
the  general  principle  to  be,  that  whatever  damage  is  done  for  the 
oommon  benefit  of  all,  is  to  be  contributed  for  ^  all ;  and  that,  IM 
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this  obtains  in  a  variety  of  cases,  so  especially  by  the  Rhodian  law 
it  obtains  in  cases  of  jettison.  ^'  Generaliter  placere  potest,  damnam 
pro  ntilitate  communi  factom,  commune  esse,  utque  in  variis  specie- 
bus  id  obtinere  aliunde  constat,  sic  ex  lege  Rhodia,  cum  maxime 
obtinet  in  jactu."     Bynker.  Quest.  Priv.  JurL  lib.  4,  c.  24,  introd. 

These  remarks  seem  proper  to  be  made  in  order  to  meet  the  sug- 
gestions thrown  out  at  the  argument,  with  reference  to  the  actual 
bearings  of  the  Roman  law  on  the  question  before  the  court ;  and 
tbey  may  also  serve  in  some  measure  to  explain  the  true  principles 
by  which  the  question  ought  to  be  decided. 

In  examining  the  foreign  jurists,  it  will  be  found  that  there  is  feur 
less  disagreement  among  them  than  has  been  generally  supposed. 
All  of  them  that  have  come  within  our  own  researches,  or  those  of 
counsel,  admit  that  a  voluntary  stranding  of  the  ship  constitutes  a 
case  of  general  average,  if  there  is  not  a  total  loss  of  the  ship. 
Emerigon,  in  one  passage,  lays  down  the  doctrine  in  the  following 
broad  language.  <^  It  sometimes  happens  that,  to  escape  from  an 
enemy  or  to  avoid  an  absolute  shipwreck,  the  ship  is  run  on  shore  in 
a  place  which  appears  the  least  dangerous.  The  damage  suffered 
on  this  account  is  a  general  average,  because  it  has  been  done  for 
the  common  safety."  1  Emerigon  Assur.  c.  12,  §  13,  p.  408.  And 
for  this  he  relies  upon  the  Consolato  del  Mare,  upon  Roccus,  Targa, 
Casaregis,  and  Valin.  It  is  true  that  in  another  place  he  says :  '^  The 
damages  which  happen  by  stranding  are  a  simple  average  for  the 
account  of  the  proprietors;"  citing  the  French  ordinance,  and  *  then 
adds  :  ^'  But  it  will  be  a  general  average  if  the  stranding  has  been 
voluntarily  made  for  the  common  safety,  provided  always  that  the 
ship  be  again  set  afloat ;  for  if  the  stranding  be  followed  by  ship- 
wreck, then  it  is,  save  who  can."  1  Emerigon  Assur.  c.  12,  §  13, 
p.  614.  And  he  then  refers  to  the  case  of  jettison,  where  the  ship  is 
not  saved  thereby,  in  which  case  there  is  no  contribution.  Emerigon 
Assur.  c  12,  §  12,  p.  616.  {low  the  analogy  between  the  two  cases 
is  far  from  being  so  clear  or  so  close  as  Emerigon  has  supposed.  In 
the  case  of  the  jettison  to  avoid  foundering  or  shipwreck,  if  the 
calamity  occurs,  the  object  is  not  attained.  But  in  the  case  of  the 
stranding,  whatever  is  saved,  is  saved  by  the  common  sacrifice  of  the 
ship ;  although  the  damage  to  her  may  have  been  greater  than  was 
expected.  Surely,  the  question  of  contribution  cannot  depend  upon 
the  amount  of  the  damage  sustained  by  the  sacrifice ;  for  that  would 
be  to  say,  that  if  a  man  lost  all  his  property  for  the  common 
[  *  340  ]  benefit,  he  should  receive  nothing ;  but  if  he  *  lost  a  part 
only  he  should  receive  full  compensation.  No  such  prin- 
eiple  is  applied  to  the  total  loss  of  goods  sacrificed  for  the  common 
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safety,  why  then  should  it  be  applied  to  the  total  loss  of  the  ship  for 
the  like  pturpose  ?  It  may  be  said  that  unless  the  ship  is  got  off  the 
voyage  cannot  be  performed  for  the  cargo ;  and  the  safety  and  pros- 
ecution of  the  voyage  are  essential  to  entitle  the  owner  to  a  contri- 
bution. But  this  principle  is  nowhere  laid  down  in  the  foreign 
authorities ;  and  certainly  it  has  no  foundation  in  the  Roman  law. 
It  is  the  deliverance  from  an  immediate  impending  peril,  by  a  com- 
mon sacrifice,  which  constitutes  the  essence  of  the  claim.'  The 
Roman  law  clearly  shows  this;  for  by  that  law  it  was  expressly 
declared,  that  if  by  a  jettison  in  a  tempest,  the*  ship  was  saved  from 
the  impending  peril,  and  afterwards  was  submerged  in  another  place, 
stiU,  contribution  was  due  from  all  the  property  which  might  be 
fidhed  up,  and  saved  from  the  calamity.  ^*  Sed  si  navis,  quss  intem- 
pestate  jactio  merdum  unius  mercatoris,  levata  est,  in  alio  loco 
Bubmersa  est,  et  aliquorum  merces  per  urinatores  extract®  sunt,  data 
mercede,  rationem  haberi  debere  ejus,  cujus  merces  in  navigatione 
levandsB  navis  causa  jactss  sunt  ab  his,  qui  postea  sua  per  urinatores 
servaverunt"  Digest,  lib.  14,  tit  2,  1.  4,  §  1.  Boucher  Instit*  au 
Droit  Maritime,  (1805,)  p.  449.  Abbott  on  Shipp.  part  3,  c.  8,  §  13. 
And  besides,  in  a  case  like  that  now  before  us,  the  cargo  might  be 
transshipped  in  another  vessel,  and  the  voyage  be  successfully  per- 
formed. But  in  truth,  it  is  the  safety  of  the  property,  and  not  of  the 
voyage,  which  constitutes  the  true  foundation  of  general  average. 
If  the  whole  cargo  were  thrown  overboard  to  insure  the  safety  of  the 
ship,  the  voyage  might  be  lost ;  but  nevertheless  the  ship  must  con- 
tribute to  the  jettison.  Why  then,  if  the  ship  is  totally  sacrificed  for 
the  safety  of  the  cargo,  should  not  the  same  rule  apply  ?  Suppose  a 
ship,  wilh  a  cargo  of  cotton  on  board,  is  struck  by  lightning  and  set 
on  fire,  and  it  becomes  indispensable  for  the  salvation  of  the  cargo  to 
sink  the  ship  on  a  rocky  bottom,  and  she  is  thereby  totally  lost ; 
would  not  this  constitute  a  case  of  contribution  ?  Suppose  a  cargo 
of  Ume  were  accidentally  to  take  fire  in  port,  and  it  became  neces- 
sary, in  order  to  save  the  ship,  that  she  should  be  submerged,  and  the 
cargo  was  thereby  totally  lost,  but  the  ship  was  saved  with  but  a 
trifling  injuj^ ;  would  it  not  be  a  case  of  contribution  ? 

As  far  as  we  know,  Emerigon  stands  alone  among  the  foreign 
jurists,  in  maintaining  the  qualification  that  it  is  necessary  to  a 
general  average  that  the  ship  should  be  got  afloat  again  after  a  volun- 
tary stranding.  Valin  certainly  does  not  support  it;  for  he  only 
states,  that  if  to  avoid  a  total  loss  by  shipwreck  or  capture,  the  master 
runs  his  vessel  ashore,  the  damage  which  he  shall  suffer  on  that 
account,  and  the  expenses  and  the  charge  of  putting  her  afloat  again, 
are  general  average ;  and  he  gives  the  reason,  because  all  h€^  been 
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done  for  the  common  safety.  2  Valin,  Com.  168 ;  lb.  205,  207,  209 ; 
see  also,  2  Bell.  Ck>m.  p.  589,  5  edit  1826.  Beyond  all  doubt,  Valin 
is  correct  in  this  statement ;  but  then  he  was  merely  dis- 
[  *  341  ]  cussing  the  *  point,  whether  the  expenses  of  getting  the 
ship  afloat  wsls,  when  she  was  got  off,  a  subject  of  general 
average ;  and  not  the  point,  whether,  if  the  ship  was  totally  lost,  the 
whole  loss  was  not  a  general  average.  His  reasoning  was  diverso 
intuitu. 

On  the  other  hand,  the  Consolato  del  Mare,  one  of  the  earliest  and 
most  venerable  collections  of  maritime  law,  lays  down  the  general 
rule,  without  any  such  qualification.  Consolato  del  Mare,  c.  192, 
193 ;  Boucher,  Consult  de  la  Mer.  c.  195,  196,  §§  487-494 ;  as  also 
does  Roccus,  in  his  Treatise  de  Navibus  et  Naut  Roecus  de  Nav. 
et  Naut.  n.  60.  Indeed,  it  may  be  found  stated  in  the  same  general 
form  in  the  Roman  law,  where  it  is  said,  without  referring  to  the 
manner  and  extent  of  the  damage,  that  the  whole  damage  volun- 
tarily done  to  the  ship  for  the  common  good,  must  be  borne  by  a 
common  contribution.  "  Sed  si  voluntate  vectorum,  vel  propter 
aliquem  metum  id  detrimentum  factum  sit,  hoc  ipsum  sarciri  oportet. 
Dig.  Lib.  14,  tit.  2,  c.  2,  §  1,  c.  3, 1.  5,  §  1.  And  Vinnius,  in  his  com- 
mentary, after  speaking  of  an  involuntary  shipwreck,  in  which  case 
there  shall  be  no  contribution,  adds ;  that  the  damage  suffered  by  a 
sacrifice  made  for  the  good  of  all,  to  avoid  a  common  danger,  is  to 
be  made  good  by  the  contribution  of  all.  Vinnius  Packium  ad 
Legem  Rhodiam,  c.  5.  Voet,  in  his  commentary  on  the  Digest,  is 
far  more  explicit,  and  asserts,  that  if  the  ship  is  voluntarily  run  on 
shore  for  the  common  safety,  and  thus  has  perished,  the  goods  being 
saved,  contribution  is  due.  Voet  ad  Pand.  lib.  14,  tit.  2,  §  5.  Byn- 
kershoek  has  treated  the  very  question  in  his  usual  clear  and  lumi- 
nous manner.  After  citing  a  decision  of  certain  maritime  judges  of 
Amsterdam,  who  held  that  if  a  cable  of  the  ship  was  voluntarily  cut 
to  avert  a  peril,  and  thereby  the  anchor  as  well  as  the  cable  was  lost, 
contribution  should  not  be  made  for  the  anchor,  because  there  could 
not  be  said  to  be  a  voluntary  jettison ;  and  who  also,  for  the  like 
reason,  held  that  if  the  ship  was  run  on  shore  and  lost,  the  goods 
should  not  contribute,  because  there  could  be  no  contribution  unless 
the  ship  was  saved,  (quia  nihil  cantribuitufj  nisi  salvd  nave.)  He 
expressed  his  pointed  disapprobation  of  the  decision,  saying,  that  it 
exhibited  very  little  acuteness,  for  in  all  such  cases  the  goods  cannot 
otherwise  be  saved,  and  the  peril  compels  us  to  the  act;  and  the 
safety  of  the  ship,  in  case  of  a  jettison,  is  not  otherwise  sought  than, 
the  ship  being  saved,  the  goods  may  thereby  be  saved,  and  therefore, 
ttie  goods  saved,  and  the  damage  occasioned  thereby,  ought  to  be 
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aabject  to  contribution.  And  he  accordingly  holds,  that  the  loss  of 
the  ship,  like  the  loss  of  her  tackle,  is  to  be  deemed  a  general  aver- 
age, wherever  she  is  sacrificed  by  a  voluntary  stranding  for  the  general 
safety ;  insisting  that  this  doctrine  is  fully  supported  by  other 
authorities  cited  by  him.  The  doctrine  of  the  Amsterdam  judges 
upon  the  principal  point  before  them,  has  been  utterly  repudiated  by 
all  maritime  nations  in  later  times,  as  it  seems  to  have  had  no 
foundation  in  any  antecedent  adjudications.  See  Cleirac  Us  et 
Coutumes  de  la  Mer,  art  21-23.  Indeed,  there  are  early  positive 
ordinances  of  some  of  the  maritime  states,  which  positively 
provide  *  for  the  very  case  of  a  total  loss  of  the  ship  by  a  [  *  342  ] 
voluntary  stranding  as  a  general  average ;  (as,  for  example, 
the  ordinance  of  Konigsburg ;)  and  others  in  which  it  is  usually, 
if  not  necessarily,  implied.  See  2  Magens,  200,  &c.  It  deserves 
consideration,  also,  that  the  modem  maritime  writers,  Jacobsen, 
Benecke,  and  Stevens,  all  admit  this  is  to  be  the  result  of  the  foreign 
jurisprudence  and  ordinances.  Jacobsen  Sea  Laws,  by  Frick,  b.  4, 
c  2,  p.  358.  Benecke  on  Insur.  219-221.  Stevens  on  Average,  33, 
34,  edit  1824.  See  2  Bell's  Com.  p.  589,  5th  edit  1826.  Stevens, 
also,  notwithstanding  his  own  opposition  to  the  rule,  admits  that  it 
appears  to  have  been  the  practice  at  Lloyd's,  as  far  back  as  the  time 
of  Mr.  Weskett ;  and  that  recent  opinions  of  eminent  counsel  in 
England,  taken  on  the  very  point,  fully  admit  and  confirm  it.  Stevens 
on  Average,  33-35,  edit  1824.  Dr.  Browne,  in  his  Treatise  on  the 
Civil  and  Admiralty  Law,  adopts  the  same  opinion,  saying :  ^  It  has 
been  disputed  whether,  when  a  ship  was  voluntarily  run  ashore  and 
lost,  but  the  cargo  saved,  it  should  contribute,  because  the  rule  was 
that  no  contribution  took  place  when  the  ship  was  lost  But  it  was 
truly  held  that  the  rule  would  be  absurdly  applied  to  a  case  where 
the  ship  was  grounded  purposely  to  save  the  merchandise,  and  that 
with  success."     2  Browne's  Civil  and  Adm.  Laws,  199. 

From  this  review  of  some  of  the  leading  opinions  in  foreign  juris- 
prudence, brief  and  imperfect  as  it  is,  it  seems  to  us  that  the  weight 
of  authority  is  decidedly  in  favor  of  the  present  claim  for  general 
average. 

In  respect  to  domestic  authorities,  we  have  already  had  occasion 
to  intimate  that  there  are  conflicting  adjudications.  In  Bradhurst  v. 
The  Columbian  Insurance  Company,  9  Johns.  9,  the  supreme  court 
of  New  York  held  that  where  a  ship  is  voluntarily  run  ashore  for 
the  common  good,  and  she  is  afterwards  recovered,  and  performs 
the  voyage,  the  damages  resulting  from  this  sacrifice,  are  to  be  borne 
as  a  general  average.  But  that  where  the  ship  is  totally  lost,  it  is 
not  a  general  average.     The  ground  of  this  opinion,  as  pronounced 
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by  Mr.  Chief  Justice  Kent,  seems  mainly  to  have  been,  that  this  was 
the  just  exposition  of  the  Rhodian  and  Roman  law,  and  that  the 
weight  of  authority  among  foreign  jurists  clearly  supported  it.  With 
great  respect  for  the  learned  court,  we  have  felt  ourselves  compelled 
to  come  to  an  opposite  conclusion  as  to  the  true  interpretation  of  the 
Roman  text,  and  of  the  continental  jurists.  We  agree  with  the 
learned  court,  that  when  a  ship  is  voluntarily  run  ashore,  it  does  not, 
of  course,  follow  that  she  is  to  be  lost.  The  intention  is  not  to 
destroy  the  ship,  but  to  place  her  in  less  peril,  if  practicable,  as  well 
as  the  cargo.  The  act  is  hazardous  to  the  ship  and  cargo,  but  it  is 
done  to  escape  from  a  more  pressing  danger ;  such  as  a  storm,  or  the 
pursuit  of  an  enemy,  or  pirate.  But  then,  the  act  is  done  for  the 
common  safety ;  and  if  the  salvation  of  the  cargo  is  accomplished 
thereby,  it  is  difficult  to  perceive  why,  because  from  inevitable 
calamity  the  damage  has  exceeded  the  intention  or  expectation  of 
the  parties,  the  whole  sacrifice  should  be  borne  by  the  ship- 
[  •  343  ]  •  owner,  when  it  has  thereby  accomplished  the  safety  of  the 
cargo.  If  one  mast  is  cut  away,  and  thereby  another  mast 
is  unexpectedly  and  unintentionally  also  carried  away  by  the  falling 
of  the  former,  it  has  never  been  supposed  that  both  did  not  come 
into  the  common  contribution.  If  in  the  opening  of  the  hatches,  and 
the  jettison  of  some  goods  to  lighten  the  ship,  other  goods  are  unex- 
pectedly and  unintentionally,  but  accidentally,  injured  or  destroyed, 
it  has  never  been  doubted  that  the  latter  were  to  be  brought  into 
contribution,  to  the  extent  of  the  loss  or  damage  done  to  them.  It 
is  not  like  the  case  of  saving  from  a  fire,  tamqtmm  ex  incendiOy  save 
who  can.  But  it  is  like  the  saving  of  the  cargo  from  destruction  by 
fire,  by  the  scuttling  and  submersion  of  the  ship.  Upon  principle, 
therefore,  we  cannot  say  that  we  are  satisfied  that  the  doctrine  of  the 
supreme  court  of  New  York  can  be  maintained;  for  the  general 
principle  certainly  is,  that,  whatever  is  sacrificed  voluntarily  for  the 
common  good,  is  to  be  recompensed  by  the  common  contribution  of 
the  property  benefited  thereby. 

But  the  same  question  has  come  before  other  American  courts, 
and  has  there,  with  the  full  authority  of  the  New  York  decision 
before  them,  received  a  directly  opposite  adjudication.  Our  late 
brother,  Mr.  Justice  Washington,  than  whom  few  judges  had  a  clearer 
judgment,  or  more  p9.tient  spirit  of  inquiry,  had  the  very  point  before 
him  in  Caze  v.  Reilly,  3  Wash.  Cir.  C.  Rep.  298 ;  and  after  the 
fullest  argument,  and  the  most  extensive  research  into  foreign  juris- 
parudence,  he  pronounced  an  opinion  that  there  was  no  dijfierence 
between  the  case  of  a  psirtial  and  that  of  a  total  loss  of  the  ship,  by 
a  voluntary  stranding,  and  that  both  constituted  equally  a  case  of 
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general  average.  The  sapreme  court  of  Pennsylvania  had  a  short 
time  before,  in  Sims  i;.  Gumey,  4  Bin.  Rep.  513,  adopted  the  same 
doctrine ;  and  again  in  Gray  v.  Wahi,  2  Serg.  &  Rawle,  229,  upon  a 
reargument  of  the  whole  matter,  with  all  the  subsequent  lights  which 
could  be  brought  before  it,  adhered  to  that  opinion,  and  this  has  ever 
since  been  the  established  law  of  that  court  We  have  examined 
the  reasoning  in  these  opinions,  and  are  bound  to  say  that  it  has  our 
unqualified  assent ;  and  we  follow  without  hesitation  the  doctrine,  as 
weU  founded  in  authority  and  supported  by  principle,  that  a  volun- 
tary stranding  of  the  ship,  followed  by  a  total  loss  of  the  ship,  but 
with  a  saving  of  the  cargo,  constitute,  when  designed  for  the  common 
safety,  a  dear  case  of  general  average. 

Having  disposed,  of  the  main  question,  it  now  remains  to  say  a 
few  words  as  to  some  minor  points  suggested  at  the  argument  In 
the  first  place,  as  to  the  objection,  that  here  the  stranding  does  not 
appear  to  have  been  made  after  a  consultation  with  the  officers  and 
crew,  and  with  their  advice.  There  is  no  weight  in  this  objection. 
A  consultation  with  the  officers  may  be  highly  proper  in  cases 
which  admit  of  delay  and  deliberation,  to  repel  the  imputation  of 
rashness  and  unnecessary  stranding  by  the  master.  But  if  the  pro- 
priety and  necessity  of  the  act  are  otherwise  sufficiently 
made  out,  *  there  is  an  end  of  the  substance  of  the  objection.  [  *  344  ] 
Indeed,  in  many,  if  not  most  of  the  acts  done  on  these  mel- 
ancholy occasions,  there  is  little  time  for  deliberation  or  consultation. 
What  is  to  be  done  must  often,  in  order  to  be  successful,  be  done 
promptly  and  instantly  by  the  master,  upon  his  own  judgment  and 
responsibility.  The  peril  usually  calls  for  action  and  skill,  and  in- 
trepid personal  decision,  without  discouraging  others  by  timid  doubts 
or  hesitating  movements.  The  very  point  was  decided  in  Sims  v. 
Gurney,  4  Bin.  Rep.  513,  upon  ground  entirely  satisfactory.  And  it 
has  been  well  remarked  by  more  than  one  maritime  jurist,  that  too 
scrupulous  an  adherence  to  forms  on  such  occasions,  has  justly  a 
tendency  to  excite  suspicions  of  fraud.  Targa  has  stated  that,  in  all 
his  experience  of  sixty  yecurs,  he  never  knew  of  but  five  cases  of  regu- 
lar jettisons,  all  of  which  were  suspected  of  fraud,  because  the  forms 
had  been  too  well  observed ;  Abbott  on  Shipp.  pt  3,  c.  8,  §  3 ;  1  Em- 
erig.  Assur.  c.  12,  §  40,  p.  605. 

The  only  other  remaining  point  is,  whether  freight  ought  to  have 
been  brought  into  the  account,  either  as  a  part  of  the  loss,  or  of  the 
contributory  value.  The  Auditor's  Report,  which  was  adopted  by 
the  court,  allowed  the  freight  as  a  part  of  the  less,  and  also  of  the 
contributory  value.  It  is  perfectly  clear  that,  if  a  part  of  the  loss, 
the  freight  ought  also  to  contribute.     And  it  seems  to  us,  that  as  by 
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the  loss  of  the  ship,  the  freight  was  totally  lost  for  the  voyage,  it 
was  properly  included  in  the  loss,  and  as  a  sacrifice  by  the  ship-owner 
for  the  common  benefit.  The  goods,  if  reshipped  in  another  vessel, 
must  be  presumed  to  be  so  for  a  new  and  correspondent  freight  to  be 
borne  by  the  ship-owner  or  the  shipper,  according  as  the  one  or  the 
other  should  seek  to  perform  the  entire  voyage  for  his  own  benefit. 
The  ship-owner  could  only  earn  the  original  freight  by  a  transship- 
ment ;  and  if  he  abandoned  that  intent,  the  shipper  must  enter  into 
a  new  contract  and  enterprise  with  others.  In  the  case  of  Caze  v. 
Beilly,  3  Wash.  C.  C.  Rep.  298,  although  the  objection  as  to  freight 
was  saved,  it  was  abandoned  at  the  argument  In  the  case  of  Gray 
V.  Wain,  2  Serg.  &  Rawle,  229,  the  freight  lost  was  expressly 
allowed  in  the  general  average.  No  other  objections  have  been 
taken  to  the  Auditor's  Report,  or  his  adjustment  thereof;  and,  there- 
fore, upon  the  other  particulars  of  that  adjustment  we  give  no  opin- 
ion. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  circuit 
court  ought  to  be  affirmed,  with  costs. 

10  H.  270 ;  8  Wal.  874. 


Richard  C.  L.  Monoure,  and  Walter  P.  Conway,  Executors 
OF  Mart  James,  Plaintiff  in  Error,  v.  Ann  R.  Dermott,  Defend- 
ant in  Error. 

m  13  F.  345. 

The  defendant  having  received  a  bond  of  the  plaintiffs  intestate,  without  consideration,  and 
sold  it,  coyenanted  with  the  deceased  to  save  her  harmless  therefrom ;  and  in  an  action  on 
that  covenant,  in  which  the  declaration  alleged  payment  of  the  bond  bj  the  plaintiffs,  as  a 
breach  of  the  covenant,  the  defendant  set  up  usury  in  the  transaction ;  Held,  1.  That  if 
the  sale  of  the  bond  was  bond  Jide,  though  at  a  greater  rate  of  discount  than  legal  interest, 
there  was  no  nsary ;  aUter,  if  this  form  was  resorted  to  as  a  cover  for  taking  more  than 
legal  interest  on  a  loan.  2.  That,  if  usury  existed  without  the  knowledge  of  the  maker  of 
the  bond,  or  of  the  plaintiffs,  it  was  not  a  defence,  anless  the  plaintiffs  had  notice  of  it 
before  they  paid  the  bond,  and  were  informed  that  the  defendant  wished  to  contest  the 
payment  on  that  ground. 

The  case  is  stated  in  the  opinion  of  the  court. 

Moncure  and  JSTey,  for  the  plaintiffs. 

Hbbtm  and  Tones^  contra. 

[  •350  ]  •  JVTKiNLBY,  J.,  delivered  the  opinion  of  the  court. 

This  cause  is  brought  before  this  court  upon  a  writ  of 
error,  to  the  drcuit  court  of  Washington  county,  in  the  District  of 
Columbia. 
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The  plaintiffit  brought  suit  against  the  defendant,  in  the  court 
below,  upon  a  covenant  executed  by  the  defendant  as  follows 
^^  Whereas  Mary  James  has  executed  her  bond  or  note,  dated  the 
28th  day  of  November,  1828,  payable  to  me  on  demand,  for  the  sum 
of  $2,620,  which  said  bond  or  note  was  merely  loaned  to  me  for  the 
purpose  of  raising  money  upon ;  and  whereas,  I  have,  since  the  exe- 
cution of  said  bond  or  note,  assigned  it  to  Philip  Alexander,  of  Fred- 
ericksburg, for  value  received  of  him,  I  do  therefore  hereby  bind  my- 
self, my  heirs,  executors,  and  administrators,  to  pay  and  discharge 
the  said  bond  or  note,  with  all  interest  that  may  accrue  thereon,  when 
the  same  shall  become  due  and  payable.  Given  under  my  hand  and 
seal,  this  12th  day  of  August,  1829.     Ann  R.  Dermott."     [seal.] 

To  this  suit  the  defendant  pleaded  non  assumpsity  with  leave  to 
give  usury  in  evidence. 

At  the  trial,  it  was  proved  that  the  testatrix  became  principal  in  a 
bond  to  Thomas  Poultney  and  Son,  of  Baltimore,  bearing  date  the  31st 
day  of  March,  1826,  for  the  sum  of  (3,633,  it  being  for  the  payment 
of  a  debt  due  by  the  defendant,  who  also  signed  the  bond,  payable 
on  the  23d  day  of  November,  1828 ;  and  that  the  testatrix  executed 
a  deed  of  trust  upon  her  land  and  negroes,  to  secure  and  save  harm- 
less William  C.  Beale,  John  Moncure,  and  Thomas  Ledden,  who 
had  become  sureties  to  said  bond,  at  the  request  of  the  testatrix ; 
and  that  the  reason  why  she  gave  her  own  bond  for  the  debt  of  the 
defendant,  was  because  the  defendant  could  not  give  satisfactory  se- 
curity to  the  sureties ;  that,  in  the  spring  of  the  year  1828,  the  defend- 
ant applied  to  John  Moncure,  to  aid  her  in  borrowing  money  to  pay 
off  the  bond  to  Poultney  and  Son,  who  informed  her  that  he  did  not 
believe  that  money  could  be  borrowed  in  Fredericksburg  at  legal 
interest,  and  advised  her  to  procure  the  note  of  the  testatrix,  who 
was  her  aunt,  and  sell  it  in  the  market  Several  conversations  took 
place  between  that  time  and  the  next  November,  between  Moncure, 
acting  as  agent  for  the  defendant,  and  Philip  Alexander,  of  Fred- 
ericksburg, in  relation  to  the  sale  of  a  bond  or  note  of  the  testatrix ; 
when,  finally,  Alexander  agreed  that  he  would  buy  the  bond,  pro- 
vided he  could  make  at  the  rate  of  twelve  per  centum  a  year  upon 
his  money,  and  obtain  security  for  its  final  payment  by  a  deed  of 
trust  upon  the  land  and  negroes  of  the  testatrix.  While  these  nego- 
tiations were  pending,  the  testatrix  addressed  a  letter  to  Alexander, 
dated  the  25th  of  November,  1828,  in  which  she  stated 
that  her  *  niece,  the  defendant,  had  informed  her  that  she  [  *  351  ] 
intended  selling  and  assigning  to  him  the  bond  of  the  testa- 
trix for  $2,880,  payable  on  demand,  and  proposing,  if  he  would  giv« 
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her  time  for  the  payment  of  the  money,  she  would  give  a  deed  of 
trust  upon  her  land  and  negroes,  to  secure  its  payment  These  ne<' 
gotiations  were  protracted  until  the  money  to  Poultney  and  Son  was 
so  nearly  due  that  there  was  not  time  sufficient  to  complete  the 
arrangements  in  relation  to  the  bond  and  security ;  and  Alexander 
agreed  to  advance  the  sum  required,  $2,340,  upon  an  undertaking,  on 
the  part  of  Moncure  and  Beale,  that  they 'would  refand  the  money  to 
him  if  the  defendant  failed  to  assign  the  bond,  and  the  testatrix  to 
execute  the  deed.  Qn  the  1st  of  December,  1828,  the  defendant 
assigned  to  Alexander  the  bond  of  the  testatrix  for  ((2,620 ;  and,  on 
the  10th  day  of  the  same  month,  the  testatrix  executed  the  deed  of 
trust,  in  which  it  was  stipulated  that  the  bond  was  to  be  paid  at  the 
end  of  two  years,  with  legal  interest. 

During  all  this  time  the  testatrix  and  the  defendant  lived  together 
in  Virginia,  some  distance  from  Fredericksburg.  The  defendant 
afterwards  removed  to  Washington,  where  she  resided  when  this  suit, 
was  commenced.  From  the  month  of  April,  1831,  to  the  month  of 
May,  1832,  she  made  several  payments  to  Alexander  on  the  bond ; 
and,  by  letters  to  the  testatrix,  expressed  her  anxious  desire  to  pay  it 
off,  that  the  testatrix  and  her  property  might  be  released  from  further 
responsibility  on  her  account  After  the  death  of  the  testatrix,  Alex* 
ander  put  the  bond  into  the  hands  of  the  trustee,  with  directions  to 
sell  the  trust  property,  unless,  within  a  reasonable  time,  the  plaintiffs 
paid  the  balance  due. 

The  plaintiffs  prayed  the  court  to  instruct  the  jury,  that  it  is  not 
competent  for  the  defendant  in  this  action  to  deny  by  plea  or  other* 
wise,  the  validity  of  the  note  of  28th  November,  1828,  recited  in  the 
covenant  on  which  this  suit  is  brought,  and  that  she  is  estopped  from 
setting  up  in  this  action  any  alleged  usury,  as  affecting  the  validity 
of  said  note ;  that  the  plaintiffi  are  entitled  to  recover  in  this  action 
the  sums  which  the  jury  are  satisfied  from  the  evidence  were  paid  by 
the  plaintiffs  to  Philip  Alexander,  on  the  bond  dated  28th  November, 
1828 ;  unless  the  defendant  proves  to  the  jury  that  before  such  pay- 
ments the  plaintifis  were  notified  that  the  bond  of  28th  November, 
1828,  was  tainted  with  usury,  and  instructed  to  dispute  the  same, 
which  the  court  refused.  And  then  further  prayed  the  court  to  in- 
struct the  jury  as  follows :  that  if  the  jury  should  believe  from  the 
evidence,  that  the  note  of  Mary  James  to  the  defendant,  assigned  by 
Alexander,  dated  28th  November,  1828,  was  made  on  an  usurious 
agreement  entered  into  between  said  defendant  and  said  Alexander, 
but  that  the  plaintiffs  had  no  knowledge  of  such  usury  at  the  time 
they  were  ccdled  upon  to  pay  the  balance  due  on  the  note,  nor  at  any 
time  before,  and  paid  the  same  under  the  belief  that  the  same  wasy 
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boHd  fide  due,  and  without  any  knowledge  that  there  was  any  objec* 
tion  to  the  validity  of  said  note ;  and  without  any  notification  or 
communication  from  the  defendant,  then  the  plaintifis  are 
*  entitled  to  recover ;  unless  the  jury  should  be  satisfied  [  *  352  ] 
from  the  evidence  that  the  said  Mary  James  knew  of  the 
said  usurious  agreement,  under  which  the  said  note  was  given  and 
assigned  as  aforesaid,  which  the  court  also  refused.  And  further 
prayed  the  court  as  follows :  That  if  the  jury  should  believe  from  the 
evidence,  that  the  note  of  Mary  James,  the  defendant,  assigned  by 
her  to  Alexander,  dated  28th  November,  1828,  was  made  on  an 
usurious  agreement,  entered  into  between  said  defendant  and  said 
Alexander,  but  that  the  plaintiffs  had  no  knowledge  of  such  usury, 
at  the  time  they  were  csJled  upon  to  pay  the  balance  due  on  the  note, 
nor  at  any  time  before,  and  paid  the  same  under  the  belief  that  the 
sa^ne  was  bond  fide  due,  and  without  any  knowledge  that  there  was 
any  objection  to  the  validity  of  said  note,  and  without  any  notifica- 
tion or  communication  from  the  defendant ;  and  if  the  jury  believe 
from  the  evidence,  the  defendant  waived  and  abandoned  all  objection 
to  the  validity  of  said  note,  and  assented  that  the  same  should  be 
considered  as  a  valid  and  legal  obligation,  then  the  plaintiffs  are  en- 
titled to  recover.  And  it  is  competent  for  the  jury  to  infer  such  waiver 
and  assent,  if  they  shall  beUeve  from  the  evidence  that  the  defendant, 
after  obtaining  said  money,  made  payments  of  interest,  as  the  same 
became  due,  and  expressed  her  desire  and  intention  to  pay  the  said 
note,  and  her  anxiety  to  save  her  aunt's  property  from  sale  under  the 
said  deed  of  trust,  which  the  court  also  refused.  To  all  which 
refusals  by  the  court  to  give  the  several  instructions  as  prayed,  the 
plaintiffs  except. 

And  the  plaintiff's  counsel  then  further  prayed  the  court  as  follows: 
that  if  the  jury  believe  from  the  evidence  that  there  was  no  loan  of 
money  from  Alexander  to  defendant  secured  by  the  bond  of  the  28th 
November,  1828,  but  that  the  said  bond  was  bond  fide  purchased  by 
said  Alexander  of  defendant,  at  a  discount  exceeding  the  legal  rate 
of  interest,  the  said  Alexander  not  knowing  when  he  purchased  said 
bond,  that  the  same  was  loaned  by  Mary  James  to  the  defendant 
solely  to  raise  money  on,  the  transaction  is  not  usurious,  and  the 
plaintifis  are  entitled  to  recover  in  this  action  the  moneys  paid  by 
tiiem  to  Alexander  on  said  bond ;  and  further,  if  the  jury  should 
believe  that  Philip  Alexander,  when  he  paid  the  money  and  took  the 
note  as  aforesaid,  intended  to  buy  the  said  note  for  the  amount  given 
on  it,  not  knowing  that  the  note  was  made  by  Miss  James  to  defend- 
ant, in  order  to  raise  money  on  it,  and  did  not  mean,  by  disguising 
the  advance  under  the  form  of  a  purchase,  to  evade  the  statute  of 
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UBury,  then  such  purchase  was  lawful ;  which  prayers  the  court  gave 
as  prayed,  and  to  which  the  defendant  excepts. 

And  the  defendant's  counsel  thereupon  prayed  the  court  as  follows: 
if  the  jury  find  and  believe,  firom  the  evidence  aforesaid,  that  for 
several  months  before  the  execution  and  assignment  of  the  bond  or 
note  mentioned  and  described  in  the  covenant  on  which  the  suit  is 
brought,  there  wite  such  negotiations  and  propositions  pending  be- 
tween said  John  Moncure,  (acting  in  behalf  of  defendant,) 
[  *  853  ]  and  *  said  Philip  Alexander,  as  are  mentioned  and  set  forth 
in  said  affidavits  of  Moncure  and  Alexander,  and  in  the 
papers  and  exhibits  therein  referred  to,  that  the  true  and  genuine 
nature  and  object  of  such  negotiations  and  propositions,  and  of  the 
successive  arrangements  and  understandings  resulting  firom  them,  as 
really  contemplated  by  both  parties,  were  that  said  Alexander  should 
make  an  advance  of  money  to  defendant,  upon  a  future  bond  or  note 
of  said  Mary  James,  payable  to  defendant,  and  by  her  to  be  assigned 
to  said  Alexander,  under  the  name  and  form  of  a  sale  of  such  bond 
or  note  at  a  discount,  above  legal  rat«  of  interest ;  that  such  discount, 
firom  the  amount  of  such  bond  or  note  should  be  so  adjusted,  as  that 
the  difference  between  the  full  amount  of  the  bond  or  note,  and  the 
sum  advanced  on  it,  should  be  equivalent  to  an  interest  at  the  rate  of 
12  per  cent,  per  annum  on  the  sum  actually  advanced  for  the  time 
of  forbearance,  to  be  given  on  such  bond  or  note ;  that  all  the  said 
preliminary  negotiations,  propositions,  and  arrangements,  were,  just 
before  the  execution  and  assignment  of  the  bond  or  note  referred  to 
in  the  covenant  set  forth  in  the  plaintiff's  declaration,  (such  bond  or 
note,  being  the  same  note  under  seal,  or  bill  obligatory,  above  given 
in  evidence  by  plaintiffs,  with  the  said  covenant,  and  annexed  to  the 
said  original  affidavit  of  said  J.  Moncure,  as  aforesaid,)  terminated 
in  an  arrangement  so  modifying  the  before  pending  propositions  and 
arrangements  aforesaid,  as  tiiat  said  Alexander  should  immediately 
advance  the  defendant  $2,340,  and  that  defendant  should  assign  to 
him  a  note  or  bond  thereafter,  to  be  drawn  and  executed  by  said 
Mary  James,  for  such  amount  as  should  make  the  difference  between 
the  sum  so  advanced,  and  the  sum  to  be  ultimately  received  by  him 
for  the  principal  and  interest  of  such  bond  or  note,  equivalent  to  an 
interest  of  12  per  cent  per  annum  on  the  sum  so  advanced,  according 
to  the  principle  on  which  said  Alexander,  in  his  letter,  a  copy  of 
which  is  on  the  record,  to  said  Moncure,  insisted  that  the  profits  of 
the  transaction  should  be  calculated  and  secured,  and  that  the  pay- 
ment of  such  bond  or  note  should  be  collaterally  secured  by  a  deed 
in  trust  of  the  land  and  slaves  of  said  Mary  James.  That  the  said 
Alexander,  in  pursuance  and  execution  of  such  arrangement  and 
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understanding,  did  advance  the  said  $2,340  to  defendant,  or  for  her 
use ;  that  the  said  Mary  James,  in  the  pursuance  and  execution  of 
the  same  arrangement  and  understanding  on  her  part,  did  afterwards, 
on  the  28th  November,  1828,  execute  and  deliver  the  said  note  under 
seal,  or  bill  obligatory  of  that  date,  and  afterwards,  on  the  10th 
December,  1828,  duly  execute  and  deliver  to  said  J.  Moncure,  and  P. 
Alexander,  the  said  deed  in  trust  bearing  that  date,  as  above  given 
in  evidence  by  defendants,  and  annexed  to  the  said  cross-examination 
of  said  Moncure,  a  copy  of  which  is  on  the  record,  and  that  the  de- 
fendant, in  the  pursuance  and  execution  of  the  said  arrangement  and 
understanding,  did  assign  the  said  bill  obligatory  to  said  Alexander, 
immediately  on  the  execution  of  the  same  by  said  Mary  James;  that 
the  amount  of  said  securities,  and  the  time  with  which  said 
Mary  James  was  indulged  *  by  said  deed,  in  trust  for  pay-  [  *  354  ] 
ment,  were  knowingly  and  designedly  calculated,  and 
adjusted  by  and  between  said  Alexander  and  said  Moncure,  in  behalf 
of  defendant,  so  as  to  produce  in  the  end  a  yearly  interest  of  12  per 
cent,  on  the  sum  advanced  during  such  time  of  indulgence ;  and  that 
the  principal  and  interest  secured  by  the  said  instruments,  were  in- 
tended and  designed  by  both  parties  to  amount,  and  did  in  fact 
amount,  to  gready  more  than  the  sum  so  advanced  with  legal  inter- 
est, for  such  time  of  indulgence  as  aforesaid ;  and  did  in  fact  sub- 
stantially secure  to  said  Alexander,  a  yearly  interest  of  12  per  cent 
on  the  sum  so  advanced  by  him.  Then  the  jury,  if  they  find  such 
facts  as  aforesaid  satisfactorily  proved,  and  fairly  deducible  from  the 
evidence  aforesaid,  may  properly  infer,  from  such  facts,  and  fairly 
presume  that  the  transaction  was  substantially  a  loan  within  the 
meaning  of  the  statute  against  usury;  notwithstsmding  it  may 
appear  to  have  been  made  in  the  form  and  name  of  a  sale  of  the 
said  Mary  James's  bond  or  note ;  and  then  the  jury  may,  from  the 
same  facts  and  circumstances,  if  proved  and  deduced  as  aforesaid, 
also  properly  infer  and  well  presume  that  the  sum  of  money  deducted 
and  retained  by  said  Alexander,  from  the  nominal  amount  of  said 
bond  or  note,  was  substantially  usurious  interest  under  another  name, 
for  the  forbearance  of  the  money  so  lent  or  advanced ;  which  the 
court  gave  as  prayed,  to  which  the  plaintiiSs  except ;  and  pray  the 
court  to  sign  and  seal  this  bill  of  exceptions,  as  well  as  the  granting 
of  the  said  defendant's  prayer,  as  to  the  refusal  to' grant  the  prayer 
aforesaid  of  said  plaintifis,  which  is  accordingly  done  this  24th  day 
of  May,  1838.  And  the  said  defendant,  by  her  said  counsel,  having 
excepted,  as  aforesaid,  to  the  said  instructions  given  by  the  court  at 
the  request  of  the  plaintiff  as  aforesaid,  also  prays  the  court  to  sign 
and  seal  this  her  bill  of  exceptions  to  the  said  instruction,  so  given  ait 
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the  request  or  prayer  of  the  plaintLBf,  which  is  sJbo  done  this  24th 
May,  1838. 

Upon  the  judgment  of  the  circuit  court  on  the  several  prayers  for 
instruction  to  the  jury,  by  the  plaintiffs  and  the  defendant,  these 
questions  arise :  1.  Does  proof  of  usury,  in  the  contract  between  the 
defendant  and  Alexander,  per  se,  make  void  the  bond  assigned  to 
Alexander,  and  the  covenant,  also,  upon  which  the  suit  in  the  court 
below  was  founded  ?  2.  If  the  testatrix  had  no  knowledge  of  the 
usurious  agreement  between  the  defendant  and  Alexander,  and  the 
plaintiffs  were  also  ignorant,  and  knew  nothing  of  such  usurious 
agreement,  when  they  were  called  on  to  pay  the  balance  due  on  the 
bond,  and  they  paid  it  under  the  belief  that  it  was  a  bond  fide  debt, 
and  without  any  notice  to  the  contrary  from  the  defendant,  were  they 
entitled  to  recover  in  the  court  below  ? 

The  contract  between  the  defendant  and  Alexander  for  the  purchase 
of  the  bond,  if  embracing  no  other  party  than  themselves,  could 
affect  no  contract  between  other  parties  previously  made;  and 
whether  that  contract  was  usurious  depended  on  the  intention  of  the 
parties  to  it.  If  it  was  made  bond  fide^  for  the  sale  and  purchase  of 
the  bond,  although  at  a  discount  which  would  insure  to 
[  •  365  ]  Alexander  *  12  per  cent  a  year,  for  the  money  advanced,  it 
would  not  be  usurious.  If,  on  the  other  hand,  the  sale  of 
the  bond  was  a  mere  cover  for  the  purpose  of  evading  the  statute 
against  usury,  and  the  real  intention  of  the  parties  was  to  make  a 
contract  for  the  loan  of  money  at  a  higher  rate  of  interest  than  6  per 
cent,  then  the  contract  was  usurious.  But  to  involve  the  testatrix  in 
the  usury,  and  to  extend  its  taint  to  the  bond,  as  well  as  to  the  assign- 
ment, it  must  have  been  ishown  by  proof  that  she  es^cuted  the  bond 
for  the  purpose  of  aiding  the  defendant  to  borrow  money  at  usurious 
interest,  and  not  to  enable  her  to  raise  money  by  selling  it  in  the 
market. 

As  the  third  prayer  of  the  plaintiffs  is  materially  different  from  the 
first  and  second,  we  will  examine  it  first  If  the  first  member  of  it 
had  been  presented  alone,  it  would,  in  our  opinion,  have  been  proper 
for  the  court  below  to  have  granted  it ;  but  as  it  was  inseparably 
connected  with  the  latter  member,  it  presented  a  very  different  ques- 
tion. The  objectionable  part  is  in  these  words :  "  And  if  the  jury 
believe,  firom  the  evidence,  the  defendant  waived  and  abandoned  sdl 
objection  to  the  validity  of  said  note ;  and  assented  that  the  same 
should  be  considered  as  a  valid  and  legal  obligation,  then  the  plain- 
tiffs are  entitled  to  recover ;  and  it  is  competent  for  the  jury  to  infer 
such  waiver  and  assent,  if  they  shall  believe  from  the  evidence,  that 
the  defendant,  after  obtaining  said  money,  made  payments  of  in- 
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terest,  as  the  same  became  dne,  and  expressed  her  desire  and  inten- 
tion to  pay  the  said  note,  and  her  anxiety  to  save  her  aunf  s  property 
from  sale  under  the  said  deed  of  trast." 

This  reasoning  proceeds  on  the  assumption  that  a  bare  promise  to 
pay  an  usurious  debt,  or  a  partial  payment  of  it,  would  take  the  con- 
tract out  of  the  statute  against  usury.  No  subsequent  confirmation, 
nor  new  contract  stipulating  to  pay  the  debt,  with  the  usurious  in- 
terest, will  make  it  valid*  Notwithstanding,  therefore,  the  defendant 
may  have  declared  her  determination  to  pay  the  debt,  and  did  actually 
pay  a  part  of  it,  she  had,  nevertheless,  a  perfect  right,  afterwards,  to 
avail  herself  of  the  plea  of  usury ;  therefore,  the  court  below  did  right 
in  refusing  the  instruction. 

The  first  and  second  instructioDB  prayed  for  by  the  plaintiffs,  and 
that  prayed  for  by  the  defendant,  may  well  be  considered  together. 
Jointly  they  embrace  the  whole  case,  and  present  the  two  questions 
before  stated*  The  facts  stated  in  the  prayer  of  the  defendant,  if 
found  by  the  jury,  taken  alone  and  unconnected  with  the  facts  stated 
in  the  prayers  of  the  plaLntifb,  would  oppose  no  legal  bar  to  the 
plaintiffs'  action ;  unless,  indeed,  an  usurious  contract  between  the 
defendant  and  Alexander,  could  impart  its  usurious  taint  to  the  bond 
assigned,  and  the  covenant  sued  on.  The  court  below  having  decided, 
by  refusing  the  prayers  of  the  plaintiffs,  that  knowledge,  on  the 
jMfft  of  the  testatrix,  of  the  usurious  contract,  was  not  necessary  to 
subject  the  two  contracts  between  her  and  the  defendant  to  the  laint 
of  usury. 

They,  therefore,  put  the  case  upon  the  express  ground, 
that  proof  *  of  usury  in  the  contract  between  the  defendant  [  *  356  ] 
and  Alexander,  did,  per  se^  make  void  the  bond  assigned, 
aud  ihe  covenant  sued  on.  If  the  testatrix  had  no  knowledge  of  the 
existence  of  usury  in  the  contract  between  the  defendant  and  Alex- 
ander, the  bond  which  she  gave  to  the  defendant,  although  without 
valuable  consideration,  was  not  usurious.  There  must  be  a  loan,. 
and  the  taking  of  more  than  legal  interest,  or  the  forbearance  of  pay- 
ment of  a  preexisting  debt,  upon  a  contract  for  illegal  interest,  to 
constitute  usury.  Barclay  v.  Walmsley,  4  East,  67.  The  fact  of 
knowledge,  in  the  plaintiff's  testatrix,  is  very  material ;  first,  to  show 
whether  the  bond  which  she  executed  to  the  defendant  was  usurious ; 
and,  secondly,  to  show  whether  the  contract  between  the  defendant 
and  Alexander  was  usurious.  K  the  bond  was  firee  firom  usury  in  its 
inception,  no  subsequent  transaction  between  other  parties  could  iiv 
validate  it.  Nichols  v,  Fearson  and  others,  7  Pet.  106.  Although 
this  bond  may  have  been  executed  without  valuable  consideration,  in 
the  hands  of  a  bond  fide  purchaser,  without  notice  of  that  fact,  it 
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would  be  good  against  the  obligor.  It  is  the  settled  law  in  Virgiiiiai 
that  the  boTid  fide  purchaser  of  a  bond  or  note  may  take  it  at  any 
rate  of  discount,  however  great,  without  violating  the  statute  against 
usury.  Hansbrough  v.  Baylor,  2  Mun.  Rep.  36.  5  Rand.  33.  If 
the  testatrix  was  neither  a  party  nor  privy  to  the  contract,  between 
the  defendant  and  Alexander,  it  was  a  very  material  fact  for  the  jury 
to  consider  when  inquiring  whether  there  was  usury  in  the  agreement 
between  the  defendant  and  Alexander;  because,  if  the  testatrix  bad 
no  knowledge  of  the  usurious  contract  between  them,  it  Was  im- 
possible that  she  could  have  been  party  or  privy  to  it.  Suppose  the 
jury  had  found,  specially,  that  the  testatrix  was  neither  party  nor 
privy  to  the  contract  between  the  defendant  and  Alexander,  and  that 
Alexander  had  no  knowledge  of  the  fact  that  the  bond  which  he 
purchased  from  the  defendant  had  been  executed  by  the  testatrix 
without  valuable  consideration;  the  contract  of  assignment  would 
have  been  entirely  free  from  usury,  and  the  testatrix  liable  upon  the 
bond.  But  that  liability  has  never  been  questioned.  Viewing  the 
case  in  this  aspect,  the  defendant  would  have  had  no  pretext  for 
pleading  usury  against  the  plaintiffs  in  this  cause. 

But  upon  what  ground  is  it  that  usury  is  set  up  by  the  defendant 
against  her  covenant  of  indemnity  ?  If  that  covenant  had  been  given 
to  Alexander,  and  the  first  contract  was  usurious,  he  would  have 
been  in  no  better  condition;  because  the  consideration  being  the  same, 
the  taint  of  usury  would  have  attached  to  it  at  once.  But  the  case 
is  very  different  between  the  defendant  and  the  testatrix.  The  latter 
had  lent  her  note  to  the  defendant,  and  conveyed  her  land  and 
negroes  to  a  trustee  to  secure  the  payment  of  it.  She  was  no  party 
to  the  usury ;  and  she  had  given  a  full  and  valuable  consideration  to 
the  defendant  for  the  covenant  of  indemnity.  The  circuit  court,  by 
refusing  to  permit  the  jury  to  inquire  into  the  fact  of  knowledge  on 

the  part  of  the  testatrix,  in  relation  to  the  usury,  thereby 
[  •  357  ]  admitted  *  her  ignorance  of  that  fact.   Therefore,  as  between 

these  parties,  the  whole  transaction  was  legal,  and  the 
covenant  free  from  all  taint  of  usury.  Cuthbert  and  another  v.  Haley, 
8  Term  Rep.  390. 

Upon  the  second  question  it  will  only  be  necessary  to  examine  the 
point,  whether  the  defendant  was  bound  to  give  notice  to  the  plain- 
tiffs of  her  intention  to  plead  the  statute  against  usury  in  bar  of  the 
debt  due  to  Alexander ;  the  other  points  having  been  fully  examined 
on  the  first  question  stated.  It  is  obvious,  from  the  evidence  in  the 
cause,  that  tiie  defendant  commenced  the  negotiation  with  Alexander 
for  the  sale  of  the  bond  of  the  testatrix,  and  conducted  it  to  its  final 
eoncloBion;  and  that  she  was  bound  to  know  every  fact  and  circum- 
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stance  connected  with  the  whole  case.  In  Ford  v.  Keith,  1  Mass. 
138,  the  case  was  of  a  surety  who  had  paid  the  debt,  knowing 
at  the  time  that  it  was  founded  on  an  usurious  contract.  He  brought 
suit  against  the  principal  to  recover  the  amount  paid,  to  which  he 
pleaded  the  usury  between  him  and  the  payer  of  the  note.  Judge 
Strong,  who  delivered  the  opinion  of  the  court,  said :  "  The  defendant 
says,  it  is  true  the  money  was  borrowed  for  me ;  I  received  it,  and  had 
the  benefit  of  it ;  I  requested  you  to  become  my  surety  and  sign  the 
note,  and  you  have  paid  the  contents ;  yet  as  I  had  a  legal  right  to 
avoid  the  note,  you  shall  not  recover  of  me.  Will  the  law  permit  the 
defendant  to  get  rid  of  the  present  actipn  on  such  grounds?  He  pre- 
sumed it  would  not.  No  man  is  bound  to  take  advantage  of  a  penal 
law,  and  avoid  a  contract  which  in  equity  he  ought  to  perform ;  and 
nothing  could  excuse  the  defendant,  but  his  giving  express  notice  to 
the  plaintiff  that  he,  the  defendant,  did  not  mean  to  pay  the  note." 

The  present  is  a  much  stronger  case  for  the  plaintiffs  than  the  one 
just  quoted.  The  defendant,  as  before  stated,  knew  all  the  facts  of 
the  case ;  she  had  paid,  at  different  times,  parts  of  the  debt ;  nearly 
five  years  had  elapsed  from  the  date  of  the  contract  till  its  final  pay- 
ment ;  there  was  no  evidence  that  the  executors  had  any  knowledge 
of  illegality  in  the  contract ;  the  suit  was  not  brought  on  the  contract 
said  to  be  tainted  with  usury,  but  upon  the  covenant  of  the  defend- 
ant, stipulating  to  indemnify  the  testatrix  against  the  payment  of  the 
debt,  which  the  plaintif&  had  been  compelled  to  pay  under  these 
circumstances.  She  sets  up  the  alleged  usury,  between  her  and 
Alexander,  to  defeat  her  bond  of  indemnity  ;  and  insists  that  she  is 
entitled  to  the  benefit  of  it,  unless  the  plaintiff  prove  that  they  gave 
her  notice  before  they  paid  the  debt.  That  she  was  bound  to  give 
notice  of  her  intended  defence  has  already  been  shown ;  and  to  re- 
move all  doubt  on  these  points,  we  refer  to  8  Wend.  Rep.  452,  to 
show  that  she  was  ilot  entitled  to  notice. 

To  permit  the  defendant  to  avail  herself  of  the  plea  of  usury,  under 
the  circumstances  of  this  case,  would  be  to  encourage  the  grossest 
firaud  and  injustice.  The  plaintifis  paid  the  balance  of  the  debt  to 
Alexander,  in  the  regular  discharge  of  their  duty  as  executors,  with- 
out knowledge  or  notice  of  the  alleged  usury.  We  therefore  think 
that  the  circuit  court  erred  in  refusing  the  first  and  second 
*  instructions  prayed  for  by  the  plaintiffs,  and  in  granting  [  *  358  ] 
the  instructions  prayed  for .  by  the  defendant.  Wherefore 
the  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings  to  be  had  therein,  not  inconsistent  with  this 
opinion! 
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Benjamin  Story,  Appellant,  v.  Louisa  Livingston,  Executrix  of 

Edwabb  Livingston,  Appellee. 

18  P.  859. 

Dnder  a  correct  chancery  practice  no  exception  to  a  master's  report  can  be  heard  by  the  ooort 
which  was  not  taken  before  the  master,  so  that  he  may  reconsider  his  decision,  and  which 
does  not  particularly  specify  the  point  or  item  excepted  to. 

If  the  master  fails  to  report  all  the  evidence  upon  the  matter  of  an  exception  properly  taken, 
the  party  excepting  should  apply  to  the  court,  specify  what  is  omitted,  verify  his  state- 
ment, and  the  court  will  require  a  further  report 

The  28th  rule  of  practice  in  equity  recognizes  the  propriety  of  examining  witnesses  before 
a  master. 

The  courts  of  the  United  States  in  Louisiana  are  governed  by  the  rules  of  practice  in  equity 
promulgated  by  this  court  under  the  act  of  congress  of  May  8,  1792,  ^  2,  (1  Stats,  at 
Large,  276:) 

The  general  rule  is  that  a  creditor  shall  calculate  interest  to  the  time  when  a  payment  is 
made ;  to  this  interest  the  payment  is  first  applied,  and  any  excess  diminishes  the  princi- 
pal ;  and  this  rule  was  applied  to  a  mortgagee  in  possession  receiving  rents. 

It  is  too  late  to  take,  for  the  first  time,  an  objection  of  non-joinder  of  a  party,  fit  the  hearing, 
if  a  decree  can  be  made  between  the  parties  before  the  court,  without  affecting  the  interests 
of  those  not  before  the  court. 

The  case  is  stated  in  the  opinion  of  the  court 

Crittenden  and  Jones,  for  the  appellant. 

Ogden  and  Butler j  contra. 

[  •  364  ]      *  Wayne,  J.,  delivered  the  opinion  of  the  court 

This  cause  having  been  before  this  court  at  its  term  in 
1837,  it  was  then  decreed,  that  the  decree  of  the  district  court,  dis- 
missing the  bill  of  the  complainant,  should  be  reversed ;  that  the 
cause  should  be  sent  back  for  further  proceedings  in  the  court  below, 
with  directions  that  it  should  be  referred  to  a  master,  to  take  an 
account  between  the  parties.  The  mandate  then  recites  the  princi- 
ples upon  which  the  account  was  to  be  made ;  provides  the  time 
within  which  any  sum  that  may  be  found  to  be  due  to  either  of  the 
parties  should  be  paid  after  the  entry  of  a  final  decree  in  the  court 
below ;  directs,  if  a  sum  shall  be  found  due  to  the  complainant,  a 
surrender  and  reconveyance  of  the  property  from  the  defendant  to 
the  complainant,  or  to  such  person  or  persons  as  shall  be  shown 
entitled  to  the  same  ;  and  farther  orders,  in  the  event  of  a  sum  being 
found  to  be  due  to  the  defendant,  if  it  shall  not  be  paid  within  six 
months  after  a  final  decree  of  the  district  court  upon  the  master's 
report,  that  the  property  shall  be  sold  by  order  of  the  district  court, 
at  >8uch  time  and  notice  as  the  court  shall  direct ;  and  that  the  pro- 
ceeds be  first  applied  to  the  payment  of  the  balance  due  the  defend- 
ant, and  that  the  residue  thereof  be  paid  to  the  complainant 
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In  pursiiance  of  the  mandate,  the  district  court  appointed  Duncan 
N.  Hennen  master,  to  examine  into  and  report  upon  the  account 
according  to  the  rules  and  principles  established  in  the  judgment  of 
this  court  The  master  was  sworn  in  open  court,  faithfully  to  per- 
form the  duties  of  his  appointment.  On  the  same  day  the  master 
ordered  a  meeting  to  be  held  on  the  6th  of  March,  which  was  ad* 
journed  to  the  8th ;  when  he  commenced  the  reference  by  taking 
testimony  in  behalf  of  the  complainant,  and  it  was  adjourned  to  the 
next  day.  The  meeting  was  then  adjourned  to  the  24th  March, 
when  other  testimony  was  taken ;  was  then  adjourned  to  the  1st 
April ;  thence,  on  the  application  of  the  defendant,  was  adjourned 
to  the  15th  April,  and  the  reference  was  closed  the  day  after.  All 
the  meetings  were  attended  by  the  parties ;  the  complainant  being 
represented  by  counsel,  and  the  defendant  having  been  personally 
present,  aided  by  counseL  After  these  proceedings  were  had,  the 
defendant's  counsel,  in  November  following,  obtained  an  order  from 
the  court  upon  the  complainant,  to  show  cause  why  the 
^  suit  *  should  not  be  stricken  from  the  docket,  the  bill  of  [  *  365  ] 
the  complainant  dismissed,  or  the  suit  abated ; "  which  rule 
was  returnable  on  the  1st  December.  The  grounds  relied  upon  to 
sustain  this  motion  were,  1.  That  Edward  Livingston,  the  former 
complainant,  departed  this  life  on  day  of  and  before 

the  hearing  of  the  cause  in  this  court,  at  the  spring  term  thereof  in 
1836. 

2.  The  said  Livingston  departed  this  life  before  the  making  or 
enrolment  of  the  decree  at  the  spring  term  of  the  year  1836 ;  conse- 
quently the  court  could  not  then  entertain  any  jurisdiction  of  the 


3.  This  cause  has  never  been  regularly  revived  in  the  name  of  the 
present  complainant ;  nor  could  it  be  so  revived  by  the  laws  and 
usages  of  chancery  practice,  Mrs.  Livingston  claiming  as  a  devisee. 
This  rule  was  continued  from  time  to  time  under  sundry  orders  of  the 
court,  until  the  18th  of  December,  when  the  court  rejected  and  over- 
ruled the  motion.  This  motion  we  have  noticed,  not  only  because  it 
was  a  singular  attempt  to  oust  the  jurisdiction  of  the  court  over  the 
cause  after  it  had  been  decided  on  its  merits  in  the  supreme  court, 
and  the  court  below  was  acting  under  its  mandate ;  but,  because 
from  the  time  when  it  was  made,  and  when  the  rule  was  granted, 
the  defendant  having  not  before  objected  to  the  reference  to  the 
master,  and  having  joined  in  all  the  proceedings  under  that  reference; 
it  cannot  be  viewed  in  any  other  light  than  an  attempt  to  prevent 
the  master's  report  from  being  returned  to  the  court,  instead  of  con* 
testing  its  conclusion,  and  the  master's  proceedings  under  the  man- 

17  • 
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date,  by  regular  exceptions.  It  presents  an  anomaly  without  any 
parallel  in  the  history  of  chancery  proceedings ;  placing  an  inferior 
tribunal,  acting  under  the  mandate  of  a  superior,  in  the  attitude  of 
reversing  the  judgment  of  the  latter ;  calling  upon  it  to  disregard  the 
mandate  altogether ;  to  revoke  its  own  proceedings  under  such  man* 
date  ;  and,  in  effect,  to  act  in  contradiction  to  the  sole  authority  by 
which  the  district  court  was  in  possession  of  the  cause.  But  the 
motion  being  overruled,  on  the  same  day  the  master  presented  his 
report  to  the  court,  which  was  read  and  filed.  The  following 
exceptions  were  then  made  to  the  report  of  the  master  by  the 
defendant :  — 

1.  That  chancery  practice  has  been  abolished  by  a  rule  of  the 
court,  and  such  proceeding  is  unknown  to  the  practice  of  the  court 

2.  The  master  has  erred  in  not  allowing  to  the  defendant  the 
^1,000,  with  interest,  paid  to  Morse,  or  some  part  thereof. 

3.  The  master's  report  does  not  show  that  it  reports  all  the  evi- 
dence taken  before  the  master. 

4.  The  master  in  making  his  estimates  and  calculations,  has  not 
pursued  the  mandate  of  the  court. 

5.  It  appears,  from  the  master's  report,  that  the  stores  were  rented 
from  November  to  November ;  and  he  erred  in  assuming  the  1st  of 
April  as  the  period  of  payment  of  annudl  rent. 

6.  A  reasonable  allowance  should  have  been  made  to  Story  for 

the  costs  and  risk  of  collecting  rents. 
[  *366  ]  7.  The  master  erred  in  all  his  charges  against  the  defend- 
ant ;  and  failed  to  allow  the  defendant  his  proper  credits. 
All  of  these  exceptions,  except  the  third,  are  irregularly  taken,  and 
might  be  disposed  of  by  us,  without  any  examination  of  them  in 
connection  with  the  master's  report  They  are  too  general ;  indicate 
nothing  but  dissatisfaction  with  the  entire  report ;  and  furnish  no 
specific  grounds,  as  they  should  have  done,  wherein  the  defendant 
has  suffered  any  wrong,  or  as  to  which  of'  his  rights  have  been  dis- 
regarded. Strictly,  in  chancery  practice,  though  it  is  different  in 
some  of  our  States,  no  exceptions  to  a  master's  report  can  be  made, 
which  were  not  taken  before  the  master ;  the  object  being  to  save 
time  and  to  give  him  an  opportunity  to  correct  his  errors  or  recon- 
sider his  opinion.  Dick.  103.  A  party  neglecting  to  bring  in  objec- 
tions, cannot  afterwards  except  to  the  report,  Harr.  Ch.  479 ;  unless 
the  court,  on  motion,  see  reason  to  be  dissatisfied  with  the  report, 
and  refer  it  to  the  master  to  review  his  report,  with  liberty  to  the 
party  to  take  objection  to  it  1  Dick,  290 ;  Madd.  340,  555.  But 
without  restricting  exceptions  to  this  course,  we  must  observe,  that 
exceptions  to  a  report  of  a  master  must  state,  article  by  article,  those 
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parts  of  the  report  which  are  intended  to  be  excepted  to.  Exceptions 
to  reports  of  masters  in  chancery  are  in  the  nature  of  a  special 
demurrer;  and  the  party  objecting  must  point  out  the  error,  otherwise 
the  part  not  excepted  to  will  be  taken  as  admitted  Wilkes  v.  Rog- 
ers, 6  Johns.  566. 

The  court  directed  the  master  to  amend  his  report,  so  as  to  state 
that  it  contained  all  the  evidence  given  under  the  reference,  which 
the  master  did  by  his  certificate ;  and  this  disposes  of  the  defendant's 
third  exception.  To  that  certificate  the  defendant's  counsel  did  not 
object.  In  the  subsequent  proceedings  in  the  court,  upon  the  report, 
it  was  treated  by  both  parties  as  conclusive  of  the  fact ;  that  all  the 
evidence  had  been  disclosed  in  the  report  as  it  was  originally  made. 
The  report  was  then  before  the  court  upon  exceptions  by  the  defend- 
ant, which  were  argued  by  the  counsel  of  the  respective  parties ;  and 
the  court  overruled  the  exceptions  on  the  i5th  January,  and  decreed 
the  defendant  to  pay  to  the  complainant,  within  six  months  from 
that  day  $32,958.18,  the  sum  found  by  the  master  to  be  due  by  the 
defendant  to  the  complainant ;  and  fturther  <<  decreed  that  the  mas- 
ter's report  be  in  all  other  respects  confirmed,  and  that  the  defendant 
conform  to  the  decree  of  the  supreme  court  in  the  case."  After  this 
decree  was  made,  the  defendant  filed  a  petition  for  a  rehearing.  The 
grounds  taken  in  the  petition  are  reasons  against  the  confirmation 
of  the  report  on  account  of  the  court's  proceedings  upon  it,  by  which 
ihe  defendant  alleges  he  had  been  deprived  of  an  opportunity  to 
except  to  the  report  as  it  had  been  amended.  That  the  cause  upon 
the  report  had  not  been  docketed  regularly  for  trial,  on  account  of 
the  master's  having  ^taken  testimony  viva  voce^  when  it  should  have 
been  by  depositions  upon  interrogatories ;  that  the  court  in  its  decree 
had  not  disposed  of  the  question  of  costs;  and  that  the 
*  court  in  its  general  direction  to  the  defendant  to  do  all  [  *  367  ] 
things  directed  by  the  mandate  of  the  supreme  court,  had 
left  it  uncertain  to  whom  the  defendant  was  to  surrender  and  to  con- 
vey the  property.  The  court  after  this  petition  had  been  answered 
by  the  complainant,  heard  an  argument  upon  the  motion.  The  judge 
finally  overruled  the  application  for  a  rehearing ;  and  decreed  that 
the  defendant  should  surrender  and  reconvey  the  property  described 
in  the  bill  of  complaint,  to  Lotiisa  Livingston,  widow  and  executrix, 
and  devisee  of  Edward  Livingston,  deceased,  and  to  Cora  Barton, 
daughter  and  forced  heir  of  said  Edward  Livingston,  in  conformity 
to  the  decree  of  the  supreme  court  of  the  United  States,  and  to  the 
decree  heretofore  made,  in  pursuance  thereof,  by  this  court.  This 
decree  was  made  on  the  6th  February,  1837.  The  cause  is  now 
regularly  before  this  court,  on  an  appeal  from  the  decree  of  the  dis* 
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trict  court,  ovenruling  the  defendant's  exceptions  to  the  master's 
report,  and  confirming  the  same.  But  before  we  consider  the  excep- 
tions, we  think  it  proper  to  notice  the  petition  for  a  rehearing.  Upon 
any  matters  in  that  petition,  not  directly  touching  the  master's  report, 
but  assuming  what  this  court  did  or  did  not  decide  or  direct  to  be 
done  by  its  mandate,  it  is  only  necessary  to  repeat  what  this  court 
said  in  Ike  parte  Story,  12  Pet.  343.  "  The  merits  of  the  controversy 
were  finally  decided  by  the  court,  and  its  mandate  to  the  district 
court,  require  only  the  execution  of  its  decree."  As  to  the  objection 
that  the  defendant  had  not  an  opportunity  to  except  to  the  master's 
report  as  it  was  amended,  it  is  founded  upon  a  misconception  of  the 
fact,  for  the  defendant's  third  exception,  that  the  report  did  not  show 
that  it  reports  the  evidence,  and  the  court  simply  allowed  the  master 
to  certify  that  it  did.  If  this  certificate  had  not  been  allowed  by  the 
court,  the  exception  could  not  have  prevailed,  unless  the  several  alle* 
gations,  that  the  evidence  did*  not  appear  in  the  report,  had  been 
accompanied  by  a  specification  of  the  particulars  in  which  it  was 
deficient.  On  such  an  exception,  supported  by  the  oath  of  the  party 
making  it,  or  without  oath  if  the  opposite  party  joins  in  the  exception 
without  requiring  the  exception  to  be  verified  by  affidavit,  the  court 
would  call  upon  the  master  to  report  the  evidence.  We  have  noticed 
this  exception  as  a  point  of  practice.  The  truth  of  the  exceptions 
not  appearing  on  the  face  of  the  proceedings,  and  not  being  supported 
by  affidavit  or  otherwise,  the  court  cannot  notice  the  exceptions. 
Thompson  v.  O'Daniel,  2  Hawk.  307. 

The  next  objection  in  the  petition  for  a  rehearing,  that  the  master, 
under  the  order  of  the  court,  did  not  possess  the  power  to  take  testi- 
mony ;  and  that^  if  he  did  possess  such  power,  then  it  was  iiregularly 
exercised,  because  it  should  have  been  by  depositions  upon  interroga- 
tories, we  notice  also,  as  points  of  practice,  not  now  to  be  settled, 
but  which  have  been  long  since  determined.  In  a  reference  to  a 
master  for  any  purpose,  the  order  need  not  particularly  empower  him 

to  take  testimony,  if  the  subject-matter  is  only  to  be  ascer- 
[  *  368  ]  tained  by  evidence.     And  in  taking  evidence,  though  *  the 

better  plan  is  to  take  the  answers  in  writing,  upon  written 
interrogatories ;  he  may  examine  witnesses  viva  voce,  the  parties  to 
the  suit  being  present,  personally  or  by  counsel,  not  objecting  to  such 
a  course,  (as  was  the  case  in  this  instance,)  and  joining  in  the  exam- 
ination. Such  is  the  general  rule  in  chancery.  In  many,  if  not  in 
most  of  the  States  in  this  Union,  however,  it  is  the  practice  for  the 
master  to  examine  witnesses  viva  voce^  and  to  take  down  their  an- 
swers in  writing.  But  the  objection  in  both  its  parts  is  answered 
and  overruled  by  the  28th  rule  of  practice  for  the  courts  of  equity  of 
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the  United  States.  That  rule  provides  for  bringing  witnesses  before 
the  master,  for  their  compensation,  for  an  attachment  for  a  contempt, 
when  a  witness  refuses  to  appear  upon  subpoena ;  and  the  last  clause 
of  it,  allowing  the  examination  of  witnesses  viva  vocCy  when  produced 
in  open  court  We  think  the  same  reasons  which  allow  it  to  be  done 
in  open  court,  permit  it  to  be  done  by  a  master.  But  it  is  said,  the 
decree  of  the  district  court  does  not  provide  for  the  payment  of  costs. 
This  too,  is  a  point  of  practice,  which  we  remark  need  not  be  a  part 
of  the  decree  or  judgment,  though  it  often  is  so ;  as  the  payment  of 
them  in  most  cases  depends  upon  rules,  and  when  rules  do  not  apply, 
upon  the  court's  order>  in  directing  the  taxation  of  costs. 

We  now  proceed  to  examine  the  exceptions  taken  by  the  defend- 
ant to  the  master's  report.  The  first :  ^'  That  chancery  practice  has 
been  abolished  by  a  rule  of  the  district  court  of  Louisana,  and  that 
such  proceeding  is  unknown  to  the  practice  of  the  court,"  is  not  an 
exception  to  the  report,  but  a  denial  of  the  propriety  of  the  reference 
to  the  master ;  also,  of  the  court's  authority  to  make  such  a  reference 
under  the  mandate,  and  involves  the  assertion  that  the  rule,  if  any 
such  exist,  may  control  the  mandate  and  set  it  aside  as  a  nullity. 
No  such  rule  appears  in  the  record.  If  any  such  exist,  it  certainly 
was  disregarded  in  this  instance,  (as  it  should  be  in  every  other  by 
the  court,)  or  was  not  deemed  applicable  to  a  case  like  the  one  before 
it  We  think  the  occasion,  however,  a  proper  one  for  this  court  to 
remark,  if  any  such  rule  has  been  made  by  the  district  court  in  Loui- 
siana, that  it  is  in  violation  of  those  rules  which  the  supreme  court 
of  the  United  States  has  passed  to  regulate  the  practice  in  the  courts 
of  equity  of  the  United  States.  They  are  as  obligatory  upon  the 
courts  of  the  United  States  in  Louisiana,  as  they  are  upon  all  other 
United  States  courts ;  and  the  only  modifications  or  additions  which 
can  be  made  in  them  by  the  circuit  or  district  courts,  are  such  as  shaU 
not  be  inconsistent  with  the  rules  prescribed.  Where  the  rules  pre- 
scribed by  the  supreme  court  to  the  circuit  courts  do  not  apply,  the 
practice  of  the  circuit  and  district  courts  shall  be  regulated  by  the 
practice  of  the  high  court  of  chancery  in  England.  The  peurties  to 
suits  in  Louisiana  have  a  right  to  the  benefit  of  them ;  nor  can  they 
be  denied  by  any  rule  or  order,  without  causing  delays,  producing 
unnecessary  and  oppressive  expenses,  and,  in  the  greater  number  of 
Instances,  an  entire  denial  of  equitable  rights.  This  court 
has  said  upon  more  than  one  occasion,  *  after  mature  delib-  [  *369  ] 
erationiipon  able  arguments  of  distinguished  counsel  against 
it,  that  the  courts  of  the  United  States  in  Louisiana  possess  equity 
powers  under  the  constitution  and  laws  of  the  United  States ;  that 
if  there  are  any  laws  in  Louisiana  directing  the  mode  of  procedure 
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in  equity  causes,  they  are  adopted  by  the  act  of  the  26th  of  May, 
1824,^  and  will  govern  the  practice  in  the  courts  of  the  United  States. 
9  Pet  657.  But  if  there  are  no  laws  regulating  the  practice  in  equity 
causes,  we  repeat  what  was  said  at  the  last  term  of  this  court,  in  Ex 
parte  Poultney  v.  The  city  of  La  Fayette,  12  Pet.  474 :  «  That  the 
rules  of  chancery  practice  in  Louisiana,  mean  the  rules  prescribed  by 
this  court  for  the  government  of  the  courts  of  the  United  States,  under 
the  act  of  congress  of  May  8, 1792,^  c.  137,  §  2.  These  rules  recog- 
nize the  appointment  of  a  master ;  the  court  below  in  making  this 
reference,  acted  under  them,  and  the  mandate,  and  it  could  not,  there- 
fore, sustain  the  exception  to  the  master's  report  On  the  2d  excep- 
tion, we  need  only  remark  that  the  master  apprehended  rightly  the 
decision  and  mandate  of  the  court.  The  payment  to  Morse  by  the 
defendant  was  not  considered  an  expenditure  on  account  of  the  prop- 
erty, nor  on  account  of  Livingston.  It  was  intended  to  be  excluded 
from  the  credits  to  which  the  defendant  was  entitled. 

The  3d  exception  has  been  already  disposed  of.  It  was  only  a 
permission  to  the  master  to  certify  that  his  report  contained  all  the 
evidence  tsdcen  under  the  reference. 

The  4th  and  7th  exceptions,  on  account  of  their  generality  and 
indefiniteness,  may  be  considered  in  connection.  The  first  of  them 
is,  that  the  master,  in  making  his  estimates  and  calculations,  has  not 
pursued  the  mandate  of  the  court ;  and  the  seventh  is,  that  the  mas- 
ter erred  in  all  his  charges  against  the  defendant,  and  failed  to  allow 
the  defendant  his  proper  credits.  In  what  particular  the  mandate 
has  not  been  pursued,  is  not  stated.  It  is  a  general  objection  to  the 
whole  report,  imputing  to  the  master  a  misconception  of  the  princi- 
ples, upon  which  the  account  was  to  be  tsdcen ;  and  amounts  to  this, 
that  if  the  court  shall  see  upon  the  face  of  the  report  and  the  master's 
proceedings,  error  against  the  defendant,  it  will  correct  it,  though  no 
exception  has  been  filed.  In  this  view  of  it,  the  defendant  shall  be 
protected,  if  the  court  shall  detect  error  in  the  report  As  to  error  in 
charges,  and  a  denial  of  proper  credits  to  the  defendant,  we  remark, 
that  without  some  specification  of  erroneous  charge,  and  of  disallowed 
credit,  it  is  impossible  to  determine  what  the  defendant  objects  to 
as  a  charge,  or  claims  as  a  credit  Was  any  credit  refused  which 
was  claimed,  except  that  of  the  $1,000  to  Morse  ?  That,  we  have 
said,  was  rightly  refused.  Was  he  not  allowed  all  other  credits  on 
the  general  account  of  expenditures  ?  Did  the  defendant,  whilst  the 
reference  was  in  progress,  or  after  the  report  upoii  it  was  made,  claim 
any  credit  by  the  exhibition  of  any  account  ?    Did  he  ask  to  introduce 
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any  evidence  to  the  master  in  support  of  any  credit  ?  Did  he  claim 
any  other  credit  than  such  as  are  to  be  found  in  the  account, 
giving,  on  his  own  oath,  a  statement  *  of  his  expenditures,  [  *  370  ] 
and  of  the  rents  of  the  property,  from  10th  August,  1822,  to 
the  26th  January,  1829?  Nothing  of  the  kind  appears.  On  the 
contrary,  there  is  in  the  report  a  statement  by  the  master,  which  is 
conclusive  of  the  fact,  as  it  has  not  been  denied,  that  the  defendant, 
though  repeatedly  called  upon,  and  after  having  repeatedly  promised 
to  give  an  account,  and  having  had  five  weeks  to  furnish  it,  refused 
to  give  any  account. 

The  parties  were  summoned  to  the  reference,  by  the  master,  on  the 
6th  of  March.  On  the  8th,  the  defendant.  Story,  appeared  in  per- 
son, accompanied  by  counsel.  Upon  his  suggestion,  however,  that 
one  of  his  counsel  was  absent  £rom  the  city,  and  that  he  had  been 
so  much  occupied  as  not  to  have  had  leisure  to  complete  his  account, 
with  his  request  that  the  hearing  should  be  postponed,  though  it  was 
opposed  by  the  complainant's  counsel,  the  master  adjourned  the  ref- 
erence to  give  the  defendant  time  to  furnish  his  account,  and  to  sur^ 
charge  the  account  of  the  expenditures  and  rents  up  to  the  last  of 
January,  1829.  The  right  to  correct  any  errors  in  that  account  was 
conceded  to  him,  the  account  was  given  in  evidence  subject  to  such 
concession.  Two  witnesses  were  then  sworn  on  the  part  of  the 
complainant,  without  objection,  and  were  examined  by  both  parties. 
The  meeting  was  then  adjourned  to  the  next  day,  the  parties  again 
attended,  but  the  witnesses  who  had  been  summoned  not  being  pres- 
ent, the  defendant  again  suggested  the  propriety  of  adjourning  for  a 
few  days,  when  he  should  be  ready  to  present  his  account,  which  he 
had  almost  ready.  It  was  absented  to.  The  meeting  was  adjourned 
to  the  24th  of  March.  On  that  day,  the  parties  appeared  before  the 
master,  a  witness  was  examined  on  the  part  of  the  complainant,  and 
the  defendant  again  declared  he  had  been  prevented  by  important 
business  from  completing  his  account ;  and  he  requested  a  little  more 
time  to  make  it  complete.  The  complainant's  counsel  consented  to 
an  adjournment  to  the  5th  of  April.  On  that  day  the  defendant 
again  requested  further  time ;  the  case  was  continued  to  the  15th  of 
April,  and  then  defendant  said,  he  did  not  intend  to  furnish  any  ac- 
count ;  but  urged,  that  as  the  account  of  expenditures  and  rents  up 
to  the  last  of  January,  1829,  had  been  received  as  evidence,  that  it 
must  be  considered  as  conclusive  of  the  expenditures  which  had  been 
made  on  account  of  the  property.  This  was  allowed  to  be  correct. 
We  have  then  the  refusal  of  the  defendant  to  furnish  an  acccount, 
and  proof  that  he  did  not  claim  any  other  credit  *than  those  in  that 
account.     With  what  propriety  can  a  denial  of  credits  be  urged  as  an 
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exception  to  the  report?  The  defendant  was  the  only  person  who 
could  furnish  an  account  of  the  credits  to  which  he  supposed  himseli 
to  be  entitled.  He  refused  to  do  so.  To  allow  him  to  say,  that  there 
is  error  in  the  report  in  this  respect,  would  permit  him  to  take  advan- 
tage of  his  own  wrong,  and  to  defeat  ihe  complainant's  rights  by 
artifice.  Nor  is  the  account  of  expenditures  and  receipts  up  to  the 
last  of  January,  1829,  now  examinable,  (except  as  to  mere  eirors  in 
computation,)  either  as  regards  the  principal  or  interest ;  the 
[  *371  ]  defendant  being  concluded  by  his  admission  of  it,  *  when  he 
claimed  the  expenditures  as  a  set-off  against  his  own  state- 
ment of  the  rents. 

What  has  been  said  of  the  fourth  and  seventh  exceptions  applies 
to  the  fifth,  which  is,  that  a  reasonable  allowance  should  have  been 
made  to  the  defendant  for  the  costs  and  risk  of  collecting  the  rents. 
If  under  the  mandate  any  such  allowance  could  be  made,  the  daim 
for  it  should  have  been  presented  to  the  master,  supported  by  evi- 
dence of  what  was  the  customary  compensation  for  such  services,  if 
the  service  is  not  compensated  by  a  law  of  Louisiana.  A  mere  claim 
for  a  reasonable  allowance  cannot  give  a  right  to  any,  and  of  course 
is  no  valid  exception  to  the  report  It  is  the  case  of  a  party  before  a 
master,  who  merely  claims  for  general  expenses,  without  siating  par- 
ticulars. Under  such  a  claim  he  will  be  allowed  nothing.  Methodist 
Episc.  Ch.  V.  Jaques,  3  Johns.  Ch.  81. 

Six  of  the  exceptions  having  been  dbposed  of,  the  seventh  only 
remains  to  be  considered.  It  is,  ^'  that  it  appears  from  the  master's 
report  that  the  stores  were  rented  from  November  to  November,  and 
he  erred  in  assuming  the  1st  April  as  the  period  of  payment  of  an- 
nual rent"  It  was  said  in  argument,  thjit  computing  the  payment 
of  annual  rent  in  extinguishment  of  the  defendant's  debt,  on  the  1st 
April,  is  in  effect  to  deprive  him  of  interest  for  a  part  of  the  year,  as 
the  aggregate  of  the  rent  was  not  in  fact  received ;  that  it  is  to  allow 
interest  upon  rents  and  profits,  contrary  to  the  mandate,  and  estab- 
lished decisions.  This  would  certainly  be  so  if  the  rent  had  only 
been  received  at  the  end  of  the  year.  But  if  the  rents  were  payable 
at  intervals  in  the  year,  and  were  actually  so  received ;  and  if  the 
half,  or  any  other  portion  of  the  ascertained  annual  rent,  shall  extin- 
guish the  interest  upon  the  debt  when  it  was  received,  and  reduce 
the  principal,  why  should  the  whole  debt  continue  to  draw  interest  ? 
Surely,  to  allow  this  would  be  to  vary  the  obligations  of  these  par- 
ties to  each  other,  differently  from  whd,t  would  be  their  respective 
rights  in  any  other  case  of  a  debt  drawing  interest,  upon  which  a  pay- 
ment has  been  made,  which  paid  the  interest  and  a  part  of  the  prin« 
cipaL    Is  there  any  difference  in  the  effect  of  a  payment,  whether 
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made  in  person  by  the  debtor,  or  if  it  arises  from  the  income  of  his 
property  ?  The  correct  role  in  general  is,  that  the  creditor  shall  cal- 
culate interest  whenever  a  payment  is  made.  To  this  interest  the 
payment  is  first  to  be  applied ;  and  if  it  exceed  the  interest  due,  the 
balance  is  to  be  applied  to  diminish  the  principal.  If  the  payment 
&11  short  of  the  interest,  the  balance  of  interest  is  not  to  be  added  to 
the  principal  so  as  to  produce  interest  This  rule  is  equally  appli- 
cable, whether  the  debt  be  one  which  expressly  draws  interest,  or  on 
which  interest  is  given  in  the  name  of  damages.  Smith  v.  Shaw's 
Adminis.,  2  Wash.  C.  C.  Rep.  167 ;  3  Cowen,  note  a,  87.  This, 
then,  being  the  rule,  if  the  fact  is  probable  in  this  case  that  the  in- 
come of  the  property  received  at  any  time  in  the  course  of  the  year 
did  pay  interest  and  a  part  of  the  principal,  the  defendant  cannot 
complain ;  he  being  the  receiver  of  the  money,  and  refusing  to  give 
any  account  of  the  aggregate  or  its  parts  when  received, 
*if  the  master  has  taken  a  date  for  the  computation  of  the  [  *373  ] 
aggregate  rent  as  payment,  which  places  the  parties  upon 
an  equality.  Besides,  the  mandate  does  not  restrict  the  right  of  the 
complainant  to  a  credit  for  the  aggregate  of  the  rent  at  the  end  of 
the  year.  It  does  not  allow  interest  upon  the  rent,  but  directs  the 
rents  to  be  applied  to  the  payment  of  the  sums  incurred  in  building 
and  repairing ;  secondly,  to  the  interest  on  the  sums  which  have  been 
advanced  on  the  loan,  or  in  the  improvement  of  the  lot ;  and,  thirdly, 
to  the  discharge  of  the  principal  of  the  loan.  The  fair  inference  from 
the  silence  of  the  mandate,  as  to  the  time  when  the  rents  axe  to  be 
credited,  is,  that  they  are  to  be  so  when  they  are  received,  if  the  in- 
terest and  part  of  the  principal  are  paid.  This  is  the  general  rule  for 
the  application  of  payments,,  and  is  the  rule  of  equity  which  does 
substantial  justice.  What,  then,  is  the  case  of  the  defendant  in  this 
particular  ?  He  has  a  debt  drawing  five  per  centum  interest,  yield- 
ing annually  $1,135.55,  and  is  in  possession  of  the  property  of  the 
complainant,  giving  a  rent  annually,  after  deducting  j^700  for  repairs 
and  taxes,  of  (8,000.  But,  it  may  be  asked,  by  what  means  or  evi- 
dence did  the  master  ascertain  the  amount  of  rents,  and  that  they 
were  paid  at  such  times,  and  in  such  amounts,  as  to  justify  the  com- 
putation of  the  annual  aggregate  as  a  payment  before  the  expiration 
of  the  yeeur?  First,  he  must  have  known  that  leases  of  houses  are 
not  made,  either  in  Louisiana  or  elsewhere,  for  the  payment  of  the 
entire  rent  at  the  end  of  the  year ;  next,  he  had  an  account  made  by 
the  defendant,  verified  by  his  oath,  showing  that  for  seven  years  the 
rents  of  this  property  were  received  by  him,  principally  in  monthly 
payments ;  in  the  year  1828  altogether  so ;  and  then  at  intervals  of 
two,  three,  or  four  months,  in  sums  over  $1,700  up  to  $3,000.     The 

VOL.   XIII.  18 


206        SUPREME   COURT  OF  THE   UNITED   STATES. 

Story  V,  Lmngston.    13  P. 

rents  received  ia  January  and  February,  1828,  exceeded  the  amount 
of  interest  upon  the  principal  debt  or  loan  by  $600.  The  rent  in 
that  account  received  on  the  26th  January,  1829,  was  $950,  and  the 
account  states  $1,000  as  due  on  the  1st  of  February,  1829.  The 
amount  of  the  annual  rent  the  master  ascertained  from  the  tenants, 
who  were  witnesses  before  him,  not  to  be  less  than  $8,000.  Let  it 
be  remembered  that  the  question  now  is,  not  whether  the  defendant 
shall  pay  interest  upon  rents  and  profits,  but  the  time  when  he  shall 
credit  a  payment  upon  the  debt  which  discharges  the  interest  and  a 
part  of  the  principal.  His  debt  was  carrying  interest,  and  therefore 
his  receiving  the  rents  of  the  property  at  any  time,  in  a  sum  sufficient 
to  pay  the  interest  and  a  part  of  the  principal,  should  be  applied  at 
the  date  when  it  was  received.  The  defendant  could  not  claim  an 
exemption  from  the  operation  of  this  general  rule,  in  virtue  of  any 
relation  between  himself  and  the  complainant,  as  trustee,  bailiff, 
attorney,  or  agent  of  the  latter ;  who  was  always  ready  to  pay  when 
called  upon,  who  had  not  mingled  the  rents  with  his  own  money, 
and  not  used  it  as  his  own,  or  that  it  had  been  kept  on  hand  to  abide 
the  decree  of  the  court.  If  he  had  been  in  either  of  these 
[  *  373  ]  attitudes,  especially  the  latter,  his  own  oath,  if  not  *  con- 
trolled by  other  testimony  and  the  circumstances  of  the  case, 
would  have  entitled  him  to  a  continued  accumulation  of  interest 
upon  the  debt,  without  any  credit  of  the  rent,  until  the  final  decree 
had  directed  a  sum  to  be  paid  to  the  complainant.  Under  the  cir- 
cumstances of  this  case,  the  defendant  refusing  to  give  any  account, 
yet  admitting  that  he  had  received  the  rents,  at  intervals,  in  the  year ; 
when  we  consider  such  to  be  the  usual  way  of  renting  houses,  he 
having  agreed  that  the  certificates  of  the  tenants  should  be  received 
as  evidence  of  the  amount  of  rents  respectively  paid  by  them,  the 
tenants  having  proved  the  amount  of  the  annual  rent  of  the  prem- 
ises, we  conclude  that  the  master  did  right  in  assuming  an  interme- 
diate point  in  the  year  for  the  computation  of  the  annual  amount 
of  rent,  in  the  absence  of  all  proof  when  its  parts  were  paid ;  and 
that  it  was  the  fairest  way  of  carrying  out  the  substantial  intention 
of  the  mandate  of  this  court  But  suppose,  as  was  urged  in  argu- 
ment, that  the  mandate  had  directed  an  annual  application  of  the 
rent  of  the  premises  to  the  payment  of  the  debt  of  the  defendant, 
without  specifying  that  the  interest  was  to  be  calculated  to  a  date 
contemporaneous  with  the  last  payment  of  the  rent,  and  the  debt 
was  one  carrying  interest  de  die  in  diem*  The  mandate  could  only 
be  executed  according  to  the  general  rule  in  the  case  of  such  a  debt, 
by  making  every  receipt  for  rent  in  discharge  first  of  the  interest,  then 
of  the  principaL     Raphael  v.  Boehm,  11  Vesey,  92.     The  mandate 
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b  to  be  interpreted  according  to  the  subject-matter  to  which  it  has 
been  applied,  and  not  in  a  manner  to  cause  injustice. 

This  is  not  like  the  case  of  a  decree  directing  annual  rents,  with 
the  view  of  compounding  interest  The  question  now  under  consid- 
eration has  been  ruled  as  it  is  now  decided,  in  Bennington  v.  Har- 
wood,  1  Turner  &  Russell,  Ch.  Rep.  477,  a  case  upon  a  master's 
report  of  an  account,  under  a  decree  that  the  master  should  set  an 
annual  value  by  way  of  rent  upon  the  premises,  the  mortgagee  being 
in  possession ;  the  master  of  the  rolls  decided  that  a  mortgagee  can 
never  receive  more  than  his  principal  and  interest,  and  says :  '^  Now 
if  in  the  early  part  of  the  year  a  payment  is  made  to  him,  exceeding 
the  interest  which  is  then  due,  and  he  is  nevertheless  allowed  interest 
on  the  whole  of  his  principal  down  to  the  end  of  the  year,  what  is 
the  profit  which  he  derives  from  his  mortgage,  in  the  interval  be- 
tween the  date  of  that  payment  and  the  date  of  the  annual  rent  ? 
It  is  clear  that  a  part  of  his  principal  has  been  repaid  to  him,  and  yet 
he  receives  interest  upon  the  whole  of  it ;  in  other  words,  he  gets 
more  than  five  per  cent  on  the  sum  for  which  he  is  actually  a  cred- 
itor. Suppose  that  the  sum  paid  to  Eadon  on  the  2d  February  had 
been  equal  to  the  whole  of  the  £500,  with  the  arrears  of  interest  cal- 
culated to  that  day,  would  he  have  been  entitled  to  interest  up  to 
the  dth  of  Jaly  ?  Is  it  possible  that  such  should  be  the  effect  of  a 
direction  to  make  annual  rents  ?  The  sums  which  a  mortgagee  in 
possession  receives  in  respect  of  the  mortgaged  premises,  at 
times  intermediate  between  the  dates  of  the  annual  rents, 
•  must  be  applied,  when  they  exceed  interest,  to  the  reduc-  [  *  374  ] 
tion  of  the  principal ;  and  in  the  present  case  that  course  is 
clearly  prescribed  by  the  very  words  of  the  decree."  Now,  what  was 
the  decree  in  Bennington  v,  Harwood,  1  Turn.  &  R.  477  ?  It  was 
the  usual  decree  against  a  mortgagee  in  possession,  containing  the 
common  directions  that  the  master  should  tax  him  the  costs  of 
suit,  and  so  set  an  annual  value  by  way  of  rent  upon  the  premises, 
with  further  directions  that  the  sums  received  in  February,  1805, 
were  to  be  applied  forthwith,  first  to  the  discharge  of  the  then  exist- 
ing arrear  of  interest,  and  next  to  the  diminution  of  the  principaL 
The  master  made  the  rest  on  the  5th  July,  instead  of  doing  so  in 
February ;  and  the  counsel  contended  in  that  case,  as  counsel  have 
done  in  this,  that  a  direction  for  annual  rests  excludes  all  rests  which 
are  not  annual  But  that  position  was  not  sustained  by  the  master 
of  the  rolls,  on  general  principles,  though  he  concludes  by  saying  in 
the  present  case,  "  that  course  is  clearly  prescribed  by  the  words  of 
the  decree."  The  defendant  here  is  substantially  a  mortgagee  in 
possession,  having  a  debt  due  to  him,  carrying  interest  de  die  in  diem^ 
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and  must  abide  the  general  rule  for  the  application  of  paymentB 
to  it. 

This,  then,  is  not  a  case  in  which  the  defendant  has  been  deprived 
of  a  day's  interest  by  the  master's  report,  nor  one  in  which  interest 
has  been  allowed  upon  rents  and  profits ;  but  a  case  in  which  the 
application  of  a  sum  received  by  the  creditor  is  made  to  prevent  his 
whole  debt  from  drawing  interest  after  a  part  of  it  was  probably  paid. 
Of  this  there  is  a  violent  presumption.  The  general  principle  is,  as 
it  was  ruled  in  Breckenridge  v.  Brooks,  2  A.  E.  Marshal,  341,  that  a 
mortgagee  in  possession  is  not  to  pay  interest  upon  rents ;  but  as 
the  chief  justice  said  in  that  case :  ^'  We  will  not  say  there  may  not 
be  special  circumstances  which  would  justify  allowing  interest  upon 
rents  received  by  a  mortgagee.  We  say  in  this,  that  whenever  a 
mortgagee  in  possession,  having  a  debt  due  to  him,  carrying  interest 
de  die  in  dieniy  shall  collect  an  amount  of  rent  which  wiU  extinguish 
the  interest  and  a  part  of  the  principal,  that  he  is  bound  so  to  apply 
it."  In  Fenwick  v.  Macey's  executors,  1  Dana,  286,  rents  received 
by  a  mortgagee  were  directed  to  be  applied  as  they  accrued,  to  keep 
down  the  interest  In  Reed  v.  Lansdale,  Hard.  7,  it  was  ruled  that 
the  equitable  rule  in  redeeming,  when  the  mortgagee  is  in  posses- 
sion, is  to  charge  the  profits  of  the  mortgaged  property  against  the 
principal  and  interest. 

Having  thus  disposed  of  the  exceptions  to  the  report,  and  consid- 
ered the  principal  argument  of  counsel  against  its  confirmation,  we 
remark,  that  there  is  nothing  on  the  face  of  the  report  adverse  firom 
the  defendants  rights  which  should  ctose  it  to  be  set  aside.  Even 
with  the  computation  of  the  rents  as  a  credit  on  the  1st  April,  he  is 
still  a  gainer ;  for  the  difference  between  the  calculation  so  made, 
and  what  would  have  been  the  amount  he  would  have  received  if 
the  rents  had  been  credited  on  the  1st  November,  is  more  than  com- 
pensated by  the  'Use  of  large  sums  of  money  received  by 
[  *  375  ]  *  him  as  rent,  after  the  total  extinguishment  of  his  debt. 
The  complainant,  however,  took  no  exception  to  the  report, 
and  it  must  stand  good  against  her. 

We  notice  in  conclusion  an  objection  to  the  report  urged  in  the 
defendant's  petition  for  a  rehearing,  and  in  the  argument  of  the  case. 
It  is,  that  the  decree  of  the  court  below  is  inconclusive  as  to  whom 
the  property  is  to  be  reconveyed.  This  is  not  an  objection  which  ihe 
defendant  can  be  permitted  to  urge.  When  he  shall  obey  the  decree 
in  reconveying  and  surrendering  the  property,  his  responsibility  will 
be  at  an  end.  As  to  the  defendant,  the  decree  of  the  court  is  con- 
clusive against  aU  persons  who  may  legaUy  daim  from  him  any  in- 
terest on  the  property  as  devisee  or  heir  of  Edward  Ldvingston.     As 


JANUARY   TERM,  1889.  20» 

Story  V,  Livingston.    13  P. 

to  those^  the  law  of  Louisiana  fixes  their  respective  rights,  and  upon 
those  rights,  this  court  has  not,  nor  does  it  intend  to  adjudicate  in 
this  cause.  The  general  rule  certainly  is,  tfalit  all  persons  materially 
interested  in  a  suit,  ought  to  be  parties  to  it,  either  as  plaintiffs  or 
defendants,  that  a  complete  decree  may  be  made  between  those  par- 
ties. Caldwell  v.  Taggart,  4  Pet.  190.  But  there  are  exceptions  to 
this  rule,  and  one  of  these  is,  where  a  decree  in  relation  to  the  sub- 
ject-matter of  litigation  can  be  made,  without  a  person  who  has  an. 
interest,  having  that  interest  in  any  way  concluded  by  the  decree.. 
Bailey  v.  Inglee,  2  Paige,  278.  See  also  Joy  and  Wirtz,  1  Wash- 
C.  C.  B.  677 ;  where  the  rule  is  comprehensively  expressed,  in  respect 
to  active  and  passive  parties ;  and  where  a  party  is  not  amenable  to* 
the  process  of  the  court,  or  where  no  beneficial  purpose  is  to  be 
eflfected  by  making  him  a  party,  such  interest  must  be  a  right  in  the 
subject  of  conti:oversy,  which  may  be  affected  by  a  decree  in  the  suit. 
Such  is  the  case  as  to  Cora  Barton,  in  this  cause.  The  subject-mat- 
ter is  to  obtain  from  the  defendant  money  decreed  to  be  due  to  Ed- 
ward Livingston,  and  the  surrender  and  reconveyance  of  property 
forming  a  part  of  the  real  estate  of  Edward  Livingston.  After  his 
death,  his  widow,  as  executrix,  was  made  a  party  to  the  bill ;  and 
the  decree  in  that  suit  cannot  in  any  way  determine  the  rights  of 
Cora  Barton  in  her  father^s  estate.  Besides,  if  there  was  any  force 
in  the  objection,  it  comes  too  late;  for,  where  a  complainant  omits 
to  bring  before  the  court  persons  who  are  necessarily  parties,  but  the 
objection  does  not  appear  upon  the  face  of  the  bill,  the  proper  mode 
to  take  advantage  of  it,  is  by  plea  or  answer.  If  the  objection  ap- 
pears on  the  face  of  the  bill,  the  defendant  may  demur.  Mitchell  v. 
Lenox,  2  Paige,  280.  The  objection  of  a  misjoinder  of  complainants 
should  be  taken  either  by  demurrers  or  in  the  answer  of  the  defend- 
ants ;  it  is  too  late  to  urge  a  formal  objection  of  this  kind  for  the  first 
time  at  the  hearing.  Trustees  of  Watertown  v.  Cowen,  4  Paige,  510. 
So,  also,  it  was  ruled  in  3  Paige,  222.  We  might  crowd  this  opinion 
with  decisions  to  the  same  point,  from  the  English  and  American 
chancery  reporters.  But  further  the  objection  cannot  prevail ;  for  it 
does  not  show  that  the  process  of  the  court  could  reach  Cora 
Barton.  In  Mallow  v.  Hinde,  12  Wheat  193,  it  was  •ruled  [  * 376  ] 
that,  w^herever  the  case  may  be  completely  decided  as  be- 
tween the  litigant  parties,  an  interest  existing  in  some  other  person, 
whom  the  process  of  the  court  cannot  reach,  as  if  such  person  be  a 
resident  of  another  State,  will  not  prevent  a  decree  upon  the  merits. 
And,  in  the  same  case,  it  was  decided,  where  an  equity  cause  may 
be  finally  decided  as  between  the  parties  litigant,  without  bringing 
others  before  the  court,  who  would,  generally  speaking,  be  necessaij 

18* 
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parties,  such  parties  may  be  dispensed  with  in  the  circuit  court,  if  its 
process  cannot  reach  them,  as  if  they  are  citizens  of  smother  State. 
But  when  the  rights  of  »those  not  before  the  court  are  inseparably 
connected  with  the  claim  of  the  parties  in  the  suit,  the  peculiar  con* 
stitution  of  the  circuit  court  is  no  ground  for  dispensing  with  such 
parties.  12  Wheat  194.  In  whatever  point  of  view,  therefore,  the 
objection  is  considered,  whether  as  to  the  interest  of  Cora  Barton  in 
the  suit,  the  time  when  the  objection  has  been  made,  or  the  manner 
in  which  it  is  made,  in  not  showing  that  the  process  of  the  court 
could  have  reached  her,  is  of  no  moment  in  this  case. 

This  court,  in  regard  to  her,  only  directs  her  name  to  be  inserted 
in  the  reconveyance,  it  having  been  ascertained,  by  the  master,  that 
she  is  a  forced  heir  of  Edward  Livingston,  and  that  fact  being  ad- 
mitted by  the  defendant,  and  the  admission  of  its  correctness  being 
the  foundation  of  his  objection.  The  decree  of  the  court  below 
affirming  the  master's  report,  and  directing  a  reconveyance  of  the 
property,  is  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  was  argued  by  counsel.  On  consideration  whereof 
it  is  ordered,  adjudged,  and  decreed  by  this  court,  that  the  decree  of 
the  said  circuit  court  in  tiiis  cause,  affirming  the  master's  report,  be 
and  the  same  is  hereby  affirmed.  And  this  court  doth  order,  adjudge, 
and  decree  that  the  defendant  do,  on  or  before  the  10th  day  of  the 
ensuing  term  of  the  said  circuit  court,  pay  to  the  complainant,  Louisa 
Livingston,  the  sum  of  j(32,958.18,  with  interest  thereon,  at  the  rate 
of  five  per  cent,  per  annum,  from  the  15th  day  of  July,  1837,  to  the 
time  of  payment  And  this  court  doth  further  order,  adjudge,  and 
decree,  that  the  said  defendant,  Story,  do,  on  or  before  the  10th  day 
of  the  next  term  of  said  circuit  court,  by  deed,  convey  to  the  said 
Louisa  Livingston  and  Cora  Barton,  all  the  right,  titie,  and  interest 
in  and  to  the  premises  in  controversy,  derived  to,  and  acquired  by 
him,  by  the  deed  of  conveyance  made  by  the  said  Edward  Livings- 
ton,  with  covenants  of  warranty  against  himself  and  his  heirs,  and 
all  persons  claiming  by,  through,  or  under  him,  the  said  Benjamin 
Story,  and  that  he  deliver  said  deed  into  said  court,  and  that  he  de- 
liver the  possession  of  the  premises  to  said  Louisa  Livingston,  her 
agent  or  attorney,  on  or  before  the  10th  day  of  the  next  term  of  said 

circuit  court.  And  this  cause  is  remanded  to  the  said  di* 
[  •  377  ]  cuit  court,  with  instructions  to  carry  this  decree  •into  effect 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  said 
oircuit  crmrt  retain  this  cause  upon  the  docket,  for  the  purpose  of 
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afioertaining  and  decreeing  the  amount  of  the  rents  of  the  premises, 
from  the  1st  day  of  November,  1837,  to  the  time  when  possession 
thereof  shall  be  surrendered  according  to  this  decree,  and  with  power 
to  make  such  orders  and  decrees  as  may  be  necessary  for  that  pur- 
pose, and  for  the  payment  of  the  said  rents  from  the  said  1st  day  of 
November,  1837,  to  the  time  of  the  surrender  of  the  possession,  with 
five  per  oenl  interest  on  the  said  rents,  from  the  time  said  rents  were 
received  to  the  payment  thereof.  And  this  court  doth  further  order, 
adjudge,  and  decree,  that  the  defendant  do  pay  the  costs  in  this  court 
upon  this  appeal,  and  the  costs  of  the  reversal  of  the  decree  of  the 
said  circuit  court,  by  this  court,  at  its  January  term,  1837 ;  and  abo 
such  costs  on  the  proceedings  in  the  said  circuit  court  in  this  cause, 
as  the  said  circuit  court  shall  tax  and  order  to  be  paid ;  and  that  the 
said  circuit  court  do  issue  execution  therefor. 

15  P.  9;  4H.  287;  18  H.  607;  20  H.  8;  21  H.  682;  7  WaL  892. 


John  Wilcox  and  others,  v,  Chester  Hunt  and  others. 

13  P.  378. 

The  courts  of  Louisiana  presume  that  the  subscribing  witnesses  to  a  written  contract  exe* 

cated  in  another  State,  reside  at  the  place  where  the  contract  was  made,  and  the  same 

rule  should  be  applied  in  the  circuit  court  held  in  Louisiana. 
A  contract  under  the  seal  of  the  party  is  not  distinguished,  by  the  law  of  Louisiana^  from 

one  without  a  seal,  and  a  party  seeking  a  remedy  there,  must  be  governed  by  this  law. 
A  violation  of  the  contract  by  the  plain  tiff,  cannot  be  set  up  by  the  defendant  at  the  trial, 

unless  it  is  averred  in  the  answer,  according  to  Louisiana  practice. 

The  case  is  stated  in  the  opinion  of  the  court 

M'KiNLET,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  this  court  upon  a  writ  of  error  to  the  dis- 
trict court  of  the  United  States  for  the  eastern  district  of  Louisiana. 

The  defendants  in  error  commenced  their  suit  by  petition  in  the 
court  below,  upon  a  deed  of  trust  executed  by  Wilcox,  one  of  the 
plaintiffs  in  error,  in  the  State  of  New  York;  by  which  he  covenanted^ 
among  other  things,  to  pay  to  the  defendants  in  error  the  sum  of 
$25,206.8,  being  the  amount  of  certain  promissory  notes,  mentioned 
and  enumerated  in  said  deed  of  trust,  payable  to  several  persons  in 
the  city  of  New  York.  Others,  to  wit :  James  B.  Hulin,  Alfred 
Hennen,  and  E.  V.  Jourdain,  were  made  defendants  to  the  suit,  for 
the  purpose  of  subjecting  money  in  their  hands,  belonging  to  Wilcox, 
to  the  payment  of  the  debt  sued  for,  according  to  the  mode  of  pro- 
ceeding in  Louisiana.  Wilcox  pleaded  a  general  denial,  and  the 
plea  of  reconvention,  claiming  damages  of  the  plaintiife 
below  for  breaches  *  on  their  peurt  of  the  covenants  in  the  {  *  379  ] 
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deed  of  trust,  to  be  set  off  against  the  amount  sought  to  be  recovered 
against  him. 

At  the  trial,  the  court  ordered  the  plea  of  reconvention  to  be  stricken 
out  to  which  Wilcox  excepted.  This  plea  is  authorized  by  the  Louis- 
iana Code  of  Practice,  which  was  adopted  by  statute  subsequent  to 
the  passage  of  the  act  of  congress  of  the  26th  of  May,  1824,'  regu- 
lating the  practice  in  the  district  court  of  the  United  States,  for  the 
eastern  district  of  Louisiana,  and  which,  at  the  time  of  the  trial,  had 
not  been  adopted  as  a  rule  of  practice  of  that  court ;  it  being  a  plea 
not  authorized  by  the  rules  governing  the  practice  of  the  court,  it  was 
properly  stricken  out 

Three  other  bills  of  exceptions  were  taken  at  the  trial  to  the  ruUngB 
of  the  court  By  the  first,  it  appears,  the  plaintifib  offered  to  prove 
the  signatures  of  the  defendant  Wilcox,  and  of  the  plaihti£&  to  the 
deed  sued  on.  The  defendant,  Wilcox,  objected  to  this  evidence ; 
because  it  appeared  by  the  deed  that  there  were  two  subscribing 
witnesses  to  it  But  the  court  overruled  the  objection,  and  admitted 
the  evidence  upon  the  ground  that,  as  the  deed  was  executed  in  the 
State  of  New  York,  it  was  fairly  presumable  that  the  subscribing 
witnesses  resided  there ;  and  which  was  a  sufficient  reason  for  letting 
in  secondary  evidence  to  prove  the  execution  of  the  deed.  When  a 
contract  is  proved  to  have  been  made  out  of  the  State  of  Louisiana, 
having^  subscribing  witnesses  to  it,  the  state  courts  presume  that  the 
witnesses  reside  at  the  place  where  the  contract  was  made,  and  are 
not  subject  to  the  process  of  the  court  They  therefore  allow  second- 
ary evidence  to  prove  the  execution  of  the  contract  7  Martin's  Bep. 
N.  S.  542 ;  8  Martin's  Bep.  N.  S.  379 ;  12  Martin's  Bep.  539.  This 
being  the  settled  doctrine  of  the  supreme  court  of  Louisiana, 
the  court  below  very  properly  permitted  the  evidence  to  go  to  the 
jury. 

But  it  is  contended  by  the  plaintiff's  counsel  here,  that  the  con- 
tract having  been  made  in  the  State  of  New  York,  it  ought,  in 
all  respects,  to  be  governed  by  the  laws  of  that  State.  There  is  a 
material  difference  between  the  laws  of  New  York  and  those  of 
Louisiana,  in  relation  to  the  dignity  of  the  instrument  sued  on,  in 
the  court  below.  Contracts  made  before  a  notary  and  two  wit^ 
nesses,  called  authentic  acts,  are,  by  the  laws  of  the  latter  State, 
elevated  above  all  others.  A  contract  under  seal  does  not  appear  to 
be  of  greater  dignity  there  than  one  without  seaL  And  those  who 
sue  in  their  courts  must  abide  the  consequences  of  these  rules.  The 
validity  and  interpretation  of  contracts  are  to  be  governed  by  the 
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lawB  of  the  country  where  they  are  made;  but  the  remedy  must 
be  according  to  the  laws  of  the  country  where  the  suit  is  brought. 
8  -Pet  361. 

By  the  second  of  these  bills  of  exceptions,  it  appears  the  plaintifb 
offered  to  read  the  notes  included  in  the  deed  of  trust,  as  evidence  of 
the  amount  of  debt  due  from  the  defendant,  Wilcox,  to  which  be  ob- 
jected, because  they  had  not  been  assigned  to  the  plainti£&  by  the 
payees.  The  objection  was  overruled  by  the  court,  and  the 
notes  •  read  to  the  jury.  K  the  action  properly  lay  upon  [  *  380  ] 
the  deed  of  trust,  to  which  there  appears  to  have  been  no 
objection  made,  it  was  proper  that  the  notes,  which  were  included  in 
the  deed  and  made  a  part  of  it,  should  have  been  read  to  the  jury. 
The  third  and  only  remaining  exception  is,  to  the  offer  on  the  part 
of  the  defendant  to  prove,  under  the  plea  of  general  denial,  a  violation 
of  the  contract  sued  on,  by  the  plaintiffs,  before  the  commencement 
of  the  suit ;  and  a  failure,  on  their  part,  to  comply  with  its  stipula- 
tions. This  evidence  was  objected  to  by  the  plaintiffs,  and  excluded 
from  the  jury  by  the  court  The  general  rule  is,  that  the  allegations 
in  the  answer  or  plea  and  the  proof,  must  agree ;  and  as  there  were 
no  averments  in  the  plea  to  authorize  the  proof,  it  was  properly  re- 
jected by  the  court.  From  the  best  consideration  we  have  been  able 
to  give  to  this  case,  it  seems  to  us  there  is  no  error  in  the  record  and 
proceedings  of  the  district  court  The  judgment  is  therefore  affirmed, 
with  costs. 

5  H.  278 ;  6  H.  344. 


Ann  Lupton,  Appellant,  v.  Phinbas  Jannet,  Executor  of  David 

LxTPTON,  the  Younger,  deceased,  Appellee. 

IS  P.  381. 

Ex  parte  settlements  of  accoants  in  the  orphans'  court  in  Alexandria,  are  primd  fide  cot' 
net,  and  a  bill  brought  to  open  them,  after  the  lapse  of  twelve  jears,  no  ezcnse  for  ths 
delay  being  aveired  therein,  was  dismined  by  reason  of  laches. 

Appeal  from  the  circuit  court  for  the  county  of  Alexandria  in  the 
District  of  Columbia.  The  case  is  stated  in  the  opinion  of  the 
court 

SemmeSf  for  the  appellant 

Jimes  and  Cozcj  contnu 

*  Stoby,  J.,  delivered  the  opinion  of  the  court  [  *  385  ] 

This  is  a  case  of  ah  appeal  from  a  decree  of  the  circuit 
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court  of  the  county  of  Alexandria,  dismis&dng  a  bill  in  equity  brought 
by  the  appellant,  Ann  Lupton,  the  widow  and  devisee  of  the  testator, 
David  Lupton.  The  bill  was  first  filed  in  June,  1833,  although  a  sub* 
poena  was  issued  in  November,  1831,  and  it  seeks  to  open  the  accounts 
of  the  administration,  upon  the  allegation  of  certain  errors  and  omis- 
sions therein,  as  they  were  settled  in  three  successive  accounts  of  the 
executor,  rendered  ex  parte^  and  allowed  in  the  orphans'  court  of 
Alexandria,  in  October,  1816,  in  April,  1818,  and  in  January,  1821. 
The  bill  charges,  among  other  things,  that  the  estate  was  charged  by 
the  executor  with  the  payment  of  a  supposed  debt  of  $4,459.43,  to 
one  Peter  Saunders,  without  any  sufficient  or  legal  evidence  that  it 
was  in  fact  due.  It  also  charges  that  the  executor  omitted  to  collect 
of  John  M'Pherson  and  Son,  a  debt  due  to  the  estate  of  $4,083.50| 
upon  their  note ;  and  also  specifies  certain  credits  which  have  been 
omitted  to  be  given  by  the  executor ;  and  contains  a  general  allega^ 
tion  that  other  debts  have  been  lost  to  the  estate  by  the  negligence 
of  the  executor.  The  prayer  of  the  bill  is  in  effect  to  open  the  ac- 
counts, with  general  liberty  to  surcharge  and  falsify.  There  is  no 
charge  in  the  bill  that  the  executor  has  been  guilty  of  any  firaud ;  nor 
any  reason  given,  nor  facts  stated,  to  excuse  the  long  delay  and  laches 
in  bringing  the  bill.  The  answer  denies  all  equity,  and  insists  upon 
the  correctness  of  the  accounts  as  settled,  and  contains  a  full  expla- 
nation, in  reply  to  the  specific  charges  of  the  bill.  It  also  relies  on 
the  settlement  of  the  accounts  in  the  orphans'  court,  and  the  lapse 
of  time,  as  a  bar  to  the  suit. 

The  opinion  which  we  have  formed  upon  this  last  point,  renders 
it  wholly  unnecessary  for  us  to  consider  several  others  which  have 
been  discussed  at  the  bar;  and  especially  the  objection  that  the 
orphans'  court  has  exclusive  jurisdiction  over  the  matters  in  contro- 
versy. We  place  this  case  wholly  upon  the  ground  of  the  lapse  of 
time  since  the  accounts  were  settled  in  the  orphans'  court,  a  period 
from  twelve  to  sixteen  years  before  the  filing  of  the  bill ;  the  total 
omission  of  the  bill  to  state  any  facts  or  circumstances  to  account 
for  or  excuse  this  long  delay,  and  the  absence  of  any  suggestion  of 
fraud  in  the  settlements.  Nothing  is  more  clear  than  the  general 
rule  that  ex  parte  settlements  of  accounts  of  this  sort,  in  the  orphans' 
court,  being  matters  within  the  acknowledged  jurisdiction  of  the 
court  in  the  administration  of  estates,  are  primd  facie  evidence  of 
their  own  verity  and  correctness ;  and  the  anus  probandi  is  upon  those 
who  seek  to  impeach  them.     If  they  seek  to  impeach  them,  it  should 

be  by  a  suit  brought  recerUi  factOj  within  a  reasonable  time ; 
[  *d86  ]  *  and  at  furthest,  within  the  period  prescribed  by  the  statute 

of  limitations  for  actions  at  law  upon  matters  of  account ; 
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or  else  to  assign  some  ground  of  exception  or  disability,  within  the 
analogy  of  the  statute,  to  justify  or  excuse  the  delay.  Otherwisei  it 
will  be  imputed  to  their  own  voluntary  laches ;  and  courts  of  equity 
are  never  active  in  lending  their  aid  to  stale  and  neglected  claims, 
for  the  known  maxim  of  such  courts  is  mgUantihus^  non  dormierUibus 
leges  subvefduni.  We  do  not  deem  it  necessary  to  refer  to  any 
authorities  on  this  point,  as  it  has  been  so  long  and  so  fully  recog- 
nized in  this  court ;  and  upon  this  short  ground,  we  are  all  of  opinion 
that  the  decree  of  the  circuit  court,  dismissing  the  bill,  ought  to  be 
affirmed,  with  costs. 

8  H.  402. 


Thb  New  England  Insu&anob  Cobipant  v.  The  Brio  Sarah  Ann. 

Woodbury  and  others,  Claimants. 

IS  p.  887. 

A  sale,  bj  the  master,  of  a  stranded  vessel,  made  in  good  faith,  from  neoessitj,  is  valid. 

Good  faith  inclades  the  use  not  only  of  his  best  discretion  and  jadgment  concerning  the 
necessitj  of  the  sale,  but  the  acquisition  of  the  best  local  information  in  his  power,  bear- 
ing on  the  emeigencj,  and  the  previous  employment  of  any  and  all  reasonable  means  at 
his  command,  to  get  the  vessel  afloat  and  out  of  danger. 

The  necessity  must  arise  from  an  impending  peril,  to  which  the  vessel  is  exposed  in  her 
then  condition,  from  which  the  master  has  no  reasonable  means  of  relieving  her,  and  by 
which,  it  is  probable,  in  the  opinion  of  persons  competent  to  judge,  that  the  vessel,  if  not 
relieved,  will  be  destroyed. 

The  mere  facts  that,  as  events  turned,  the  vessel  was  relieved,  and  that  the  cost  of  her  re- 
pairs and  removal  was  not  very  great,  will  not  disprove  the  necessity  for  a  sale,  or  the 
competency  of  the  master  or  of  his  advisers. 

The  power  of  the  master  to  sell  is  not  limited  to  cases  of  necessity  in  foreign  countries,  or 
even  out  of  the  limits  of  the  state  where  the  owners  reside ;  but  he  should  not  sell  in  any 
case  without  first  giving  notice  to  his  owners,  if  the  circumstances  admit  of  the  necessary 
delay. 

He  may  sell  the  sails  and  rigging,  though  landed,  if  a  sound  discretion  requires  them  to  be 
sold  when  the  hull  is  sold. 

This  was  a  libel  by  the  appellants  to  recover  possession  of  the 
Brig  Sarah  Ann,  insured  by  and  abandoned  to  the  libellants,  by  her 
owiiers,  after  a  sale  by  the  master,  under  which  the  respondents 
claimed.  The  case  turned  on  the  validity  of  that  sale.  The  cir- 
cumstances under  which  it  was  made  are  thus  stated  by  Story,  J.,  in 
the  circuit  court. 

*  ^  The  brig,  having  on  board  a  cargo  of  rice  and  cotton,  [  *  388  ] 
sailed  on  a  voyage  from  Savannah  for  Boston,  and  on  the 
23d  of  March,  1828,  was  stranded  on  the  southwest  side  of  the 
island  of  Nantucket.  On  the  next  day  assistance  was  obtained  from 
the  shore,  and  the  anchors  were  got  out  and  hove  tight,  in  order  to 
9tart  the  vessel,  but  without  success.     In  the  course  of  the  forenoon 
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ibe  wreck-master  came  on  board,  with  twenty  men,  and  pursuant  to 
his  directions,  the  deck  load  was  thrown  overboard.  They 
[  *  389  ]  then  hove  *the  cables  again^  but  with  no  beneficial  effect. 
They  then  proceeded  to  open  the  hatches  and  discharge  the 
cargo  from  the  hold ;  and  then  hove  out  the  cables  again,  but  to  no 
purpose,  as  the  tide  had  fallen  and  there  was  a  considerable  surf 
rolling  in  shore. 

The  captain  and  crew  remained  on  board  that  night,  and  the  day 
following  nothing  could  be  done,  as  the  wind  blew  strong  at  the 
southeast,  and  there  was  a  heavy  surf.  After  the  weather  moder- 
ated, the  cargo  was,  with  great  difficulty,  got  on  shore.  The  protest 
stated  that  the  wind  and  the  surf  of  the  sea  had  driven  the  brig  so 
far  on  shore  as  to  render  it  impossible  to  get  her  off. 

It  further  appeared  from  the  evidence,  that  the  place  where  the 
brig  was  stranded  was  on  a  sandy  beach,  about  twelve  miles  distant 
by  sea,  and  six  miles  by  land,  from  the  town  of  Nantucket ;  and 
that  the  brig  was  at  no  time  high  and  dry  there.  The  depth  of  the 
water  about  her  varied ;  sometimes  it  was  six  feet,  and  sometiines  it 
was  ten  feet ;  and  she  was  at  no  time  of  tide  out  of  water.  The 
cargo  was  discharged  in  about  five  days ;  and  the  spars,  sails,  and 
rigging  were  then  stripped  off  and  carried  on  shore,  and  sold  in  small 
lots  to  the  highest  bidder.  After  the  cargo  was  sold,  the  brig  became 
loose  in  the  sand,  and  slewed  round,  and  lay  with  her  broadside  to 
the  shore.  She  was  sold  on  the  28th  of  March,  by  the  master,  at 
public  auction,  where  she  lay,  for  $127  ;  at  the  same  time  the  spars, 
sails,  and  rigging  were  sold  for  $422.40.  No  efforts  appeared  to 
have  been  made  to  get  the  brig  off  the  shore,  though  she  had  not 
then  sustained  any  serious  injury.  Three  intelligent  surveyors,  at  a 
subsequent  period,  estimated  the  repairs  of  her  hull  as  not  exceeding 
$492.25.  The  brig  was  got  off  by  the  purchasers  soon  after  the 
sale,  and  was  carried  to  the  port  of  Nantucket,  and  there  repaired. 
The  whole  cost  of  the  brig  to  the  purchasers,  including  the  repairs 
and  outfits  to  Boston,  was  represented  to  have  been  $2,494.67,  and 
she  was  sold  under  the  order  of  the  purchasers,  as  stated,  at  Boston, 
in  July,  1828,  for  $2,736.41." 

The  decree  of  the  circuit  court  was  in  favor  of  the  respondents. 

Pickering'^  for  the  appellants* 

SaUonstcM^  for  the  appellees. 

[  •  400  ]      •Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  circuit  court  of  the  United 
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States  for  the  district  of  Massachusetts,  and  has  been  submitted  to 
this  court  on  the  printed  arguments  of  the  counsel  for  the  libellants 
and  respondents.     Those  arguments  so  entirely  occupy  the  grounds 
relied  upon  in  support  of  the  respective  rights  of  the  parties,  and  the 
case  has  been  so  folly  considered  in  the  court  below,  as  it  is  reported 
in  2  Sumner,  206,  that  this  court  has  little  left  for  it  to  do,  than  to 
announce  its  opinion  upon  the  points  it  deems  material  for  its  decis- 
ion.    This  will  be  done  briefly.     The  particular  case  will  be  better 
understood  and  settled,  by  inquiring  what  is  the  right  of  the  master 
to  sell  a  ship  in  the  event  of  an  admitted  stranding  ?     This  involves 
the  necessity  for  a  sale,  in  the  circumstances  under  which  it  is  done, 
to  make  it  justifiable  in  the  master,  or  otherwise.     All  will  agree  that 
the  master  must  act  in  good  faith,  exercise  his  best  discretion  for  the 
benefit  of  all  concerned,  and  that  it  can  only  be  done  upon  the  com- 
pulsion of  a  necessity,  to  be  determined  in  each  case  by  the  actual 
and  impending  peril  to  which  the  vessel  is  exposed ;  firom  which  it  is 
probable,  in  the  opinion  of  persons  competent  to  judge,  that  the  ves- 
sel cannot  be  saved.     This  is,  as  it  is  decided  in  some  of  the  English 
courts,  an  extreme  necessity.     The  master  must  have  the  best  infor- 
mation which  can  be  got,  and  must  act  with  the  most  pure  good  faith. 
So  says  Lord  EUenborough,  in  Hayman  v.  Molton,  5  Esp.  65.     It  is 
also  properly  termed  a  moral  necessity,  because  when  the  peril  and 
information  concur,  as  we  have  just  stated,  it  then  becomes  an 
^  urgent  duty  upon  the  master  to  sell  for  the  preservation  of  the  inter- 
est of  all  concerned."     It  should  not  be  termed  a  legal  necessity,  as 
it  is  in  the  argument  of  the  counsel  for  the  libellants ;  for 
though  the  necessity,  information,  and  good  fcdth  *of  the  [  *  401  ] 
master  will  make  the  sale  legal,  the  term  legal  is  not  de- 
scriptive of  the  prerequisite  upon  which  the  master's  riglvt  to  sell 
depends.     Nor  can  the  necessity  for  a  sale  be  denied,  when  the  peril, 
in  the  opinions  of  those  capable  of  forming  a  judgment,  makes  a  loss 
probable ;  though  the  vessel  may,  in  a  short  time  afterwards,  be  got 
ofi*  and  put  afloat.     It  is  true,  the  opinion  or  judgment  of  competent 
persons  may  be  falsified  by  the  event,  and  that  their  judgment  may 
be  shown  to  have  been  erroneous  by  the  better  knowledge  of  other 
persons,  showing  it  Was  probable  the  vessel  could  have  been  extri- 
cated firom  her  peril,  without  great  injury  or  incurring  great  expense; 
and  the  master's  incompetency  to  form  a  judgment  or  to  act  with  a 
proper  discretion  in  the  case,  may  be  shown.    But  firom  the  mere 
fiict  of  the  vessel  having  been  extricated  firom  her  peril,  no  presump- 
tion can  be  raised  of  the  master's  incompetency,  or  of  that  of  his 
advisers.     It  is  right  also  to  test  the  peril  in  which  the  vessel  may  be, 
"by  information  of  the  locality  where  she  is  stranded,  by  the  season 
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of  the  year,  and  by  a  comparison  of  the  number  of  vesseb  lost  or 
saved,  which  have  been  driven  on  the  same  beach  or  shoal.  Bnt  in 
doing  so,  though  it  shall  be  found  that  a  larger  number  of  vessels 
stranded  have  been  got  off  than  were  lost  on  tbe  same  beach ;  it  is 
very  difficult  in  a  case  of  stranding  upon  a  shifting  beach  of  sand, 
with  the  wind  blowing  hard  on  shore,  and  in  a  month  when  the 
winds  are  usually  strong  and  stormy,  to  disprove  the  necessity  for 
the  master  to  sell,  by  what  may  have  happened  in  other  cases.  The 
evidence  taiken  in  this  case  establishes,  that  five  to  one  of  the  vessels 
stranded  where  The  Sarah  Ann  was  driven  on  the  beach,  have  been 
altogether  lost.  The  evidence  in  such  a  case,  and  under  such  proof 
of  the  loss  of  vessels  there,  must  be  very  strong  before  it  can  prevail 
to  show  that  there  was  no  necessity  for  the  master  to  selL  It  must 
also  be  proved,  in  a  particular  case  given,  that  the  means  in  the  mas- 
ter's power,  or  which  he  may  command  from  those  to  get  his  vessel 
off,  had  not  been  applied,  and  that  there  would  have  been  what  we 
shall  call,  and  what  ought  to  be  so  esteemed,  a  controlling  difference 
between  the  value  of  the  vessel,  as  her  condition  may  be  when  she 
is  sold,  and  the  expense  to  be  incurred  in  getting  her  off.  Nor  vdll 
any  ascertainment  of  the  cost  of  repairs,  subsequent  to  the  extrica^ 
tion  of  the  vessel,  raise  a  presumption  against  the  necessity  to  sell, 
whatever  may  be  her  condition  as  to  strength,  and  though  she  may 
not  be  injured  in  the  hull,  if  the  actual  and  immediate  prospective 
danger  menaces  a  probable  total  loss.  We  think  such  was  The  Sarah 
Ann's  danger. 

The  court,  then,  having  stated  its  opinion  as  to  what  makes  an 
extreme  necessity,  it  follows  that  it  cannot  be  laid  down  as  a  univer- 
sal rule,  that  the  master's  power  to  sell  is  limited  to  cases  of  extreme 
necessity  in  a  foreign  port,  or  in  a  port  of  the  United .  States  of  a 
different  State  than  that  to  which  the  vessel  belongs,  or  in  which  her 
ovniers  may  be  or  reside  when  the  necessity  occurs.  The  true  crite- 
rion for  determining  the  occurrence  of  the  master's  authority  to  sell 

is  the  inquiry,  whether  the  owners  or  insurers,  when  they 
[  *  402  ]  are  not  distant  *firom  the  scene  of  stranding,  can,  by  the 

earliest  use  of  the  ordinary  means  to  convey  intelligence, 
be  informed  of  the  situation  of  the  vessel  in  time  to  durect  the  mas- 
ter before  she  wiU  probably  be  lost.  If  there  is  a  probability  of  loss, 
and  it  is  made  more  hazardous  by  every  day's  delay,  the  master  may 
then  act  promptly,  to  save  something  for  the  benefit  of  all  concerned 
—  though  but  little  may  be  saved.  There  is  no  way  of  doing  so 
more  effectual  than  by  exposing  the  vessel  for  sale ;  by  which  the 
enterprise  of  such  men  is  brought  into  competition  as  are  accns- 
somed  to  encounter  such  risks,  and  who  know  firom  experience  ho'w 
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to  estimate  the  probable  profits  and  losses  of  such  adventures.  And 
we  here  say  that  the  power  of  the  master  to  sell  the  hull  of  his 
stranded  vessel  exists  also  as  to  her  rigging  and  sails,  which  he  may 
have  stripped  from  her,  after  unsuccessful  efforts  to  get  her  afloat ; 
or  when  his  vessel,  in  his  own  judgment,  and  that  of  others  compe- 
tent to  form  an  opinion  and  to  advise,  cannot  be  delivered  from  her 
periL  The  presumption  is  that  they  are  injured;  they  can  never 
again  be  applied  to  the  use  of  the  vessel,  and  they  must,  ordinarily, 
become,  from  day  to  day,  of  less  value.  In  fact,  they  are  a  part  of 
the  vessel  when  stripped  from  her,  and  the  mere  act  of  separation 
by  the  vigilance  and  efforts  of  the  master,  by  which  they  are  saved 
from  the  ocean,  does  not  take  them  out  of  his  implied  power  to  sell 
in  a  case  of  necessity.  The  necessity  does  not,  as  has  been  sup- 
posed, mean  that  no  part  of  her  tackle,  apparel,  or  furniture  saved 
shall  be  sold,  because  they  are  no  longer  liable  to  loss ;  but  when 
they  are  saved,  whether  a  sound  discretion  does  not  require  them  to 
be  sold  for  the  benefit  of  all  concerned.  If,  however,  the  master  sells 
without  good  faith,  or  without  a  sound  discretion,  the  owners  may, 
against  the  purchaser,  assert  their  right  of  property  in  the  sails  and 
rigging ;  as  they  may,  in  any  case  of  a  stranded  vessel,  which  has 
been  sold  without  good  frdtti  in  the  master,  with  her  sails  and  rigging 
standing.  We  do  not  think  the  case  of  Scull  v.  Briddle,  2  Wash. 
C.  C.  Bep.  150,  notwithstanding  our  respect  for  the  memory  of  the 
eminent  judge  who  made  it,  sound  law.  It  is  expressed  in  terms  too 
broad.  The  mischievous  consequences  apprehended  may  be  con- 
trolled in  each  case  by  such  proof  as  we  are  obliged  to  depend  upon 
to  maintain  and  secure  from  abuse  other  interests,  equally  important 
to  society  in  general  as  to  individuals  engaged  in  some  particular 
pursuit.  Wc  think  the  interest  of  owners  of  vessels  in  cases  of  a 
sale  by  the  master,  when  pressed  to  make  it  by  necessity  arising 
from  the  perils  of  the  sea,  is  amply  protected ;  and  that  the  power 
of  the  master  to  sell  is  secured  from  abuse  by  the  limitations  placed 
upon  the  exercise  of  it,  and  by  the  obligation  of  the  purchaser  at 
the  sale  to  maintain  his  ownership  against  the  claim  of  the  original 
owner,  by  showing  that  the  necessity  for  a  sale  had  arisen  ;  that  it 
was  made  in  the  good  faith  and  sound  discretion  of  the  master. 
This  certainly,  in  the  case  of  such  sales  at  home,  gives  to  the  owners 
of  a  stranded  vessel  a  stronger  guard  against  imposition  and  fraud, 
than  they  can  have  in  sales  made  in  a  foreign  port ;  and 
serves  to  support  the  *  correctness  of  the  opinion  that  the  [  *403  ] 
master's  power  to  seU  is  not  confined  to  a  foreign  port,  or 
to  a  stranding  in  another  state.  This  doctrine  holds  out  no  encour* 
agement  to  the  master  to  sell ;  it  gives  him  no  facility  to  sell,  when 
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it  is  not  authorized  by  necessity,  clearly  made  out,  and  exercised 
with  good  faith  and  sound  discretion. 

We  have  decided  the  two  points  in  the  case  necessary  to  a  right 
decision  of  it.  It  is  unnecessary  for  the  court  to  examine  other  points 
argued  by  counsel,  though  they  are  in  the  record;  and  wUch  it 
would  have  been  necessary  for  the  court  to  consider,  if  the  respon- 
dent's rights  under  the  sale  had  not  been  established  by  the  points 
decided. 

We  think  the  facts  in  the  case,  which  will  appear  in  the  report  of 
the  case  made  by  the  reporter,  show  that  the  master  of  The  Sarah 
Ann  was  in  that  necessity,  from  her  stranding  and  daily  probable 
loss,  to  make  it  proper  for  him  to  sell  her  hull,  sails,  and  rigging,  foi 
the  benefit  of  all  concerned ;  that  the  sale  was  made  upon  the  infor- 
mation and  advice  of  competent  judges,  aiding  his  own  judgment; 
and  that  it  was  made  in  good  faith  and  in  the  exercise  of  a  sound 
discretion. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

18  H.  267 ;  6  Wal.  18. 


Ez  parte  Mtra  Clarke  Whitney. 

13  p.  404. 

Where  the  district  jadge,  sitting  in  the  drcnit  oonrt  in  Louisiana,  was  proceeding,  thongb 
irregolarlj,  in  an  equity  caose^  a  mandamus  cannot  issue ;  the  only  remedy  is  hy  an  appeal 
after  a  final  decree. 

The  case  is  stated  in  the  opinion  of  the  court 

JimeSf  for  the  relator. 

[  •407  ]       •  Story,  J.  delivered  the  opinion  of  the  court. 

This  is  the  case  of  a  motion  made  on  behalf  of  Myra 
Clarke  Whitney,  for  a  mandamus  to  the  circuit  court  of  the  eastern 
district  of  Louisiana.  The  petition  on  which  the  motion  is  founded 
states,  that  a  bill  in  equity  is  now  pending  in  the  said  circuit  court, 
in  which  the  petitioner  is  plaintiff,  against  Richard  Relf  and  others, 
defendants ;  that  it  is  understood  to  be  the  settied  determination  of 
the  district  judge  not  to  suffer  chancery  practice  to  prevail  in  the  cir- 
cuit court ;  that  her  right  to  proceed  in  her  suit  has  been  denied,  until 
she  shall  cause  copies  of  her  bill  in  the  French  language  to  be 
served  upon  the  defendants  or  some  of  them,  and  until  she  shall  file 
documents  which  are  not  made  exhibits  in  the  cause ;  and  then  that 
all  further  proceedings  in  the  cause  shall  be  in  conformity  with  the 
existing  practice  of  the  court,  which  existing  practice  is  understood 
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to  mean  the  practice  prevailing  in  the  coorfin  civil  cases  generally^ 
in  disregard  of  the  rules  established  by  the  supreme  court  to  be  ob- 
served in  chancery  cases.  The  prayer  of  the  petitioner  is  for  a  man^ 
damus  in  the  nature  of  a  writ  of  procedendo^  to  compd  the 
*  court  to  proceed  according  to  chancery  practice,  to  award  [  *408  ] 
an  attachment,  and  compel  Belf  to  answer  her  bill,  and 
to  suffer  the  petitioner  in/ all  things  to  proceed  in  the  cause  in  such 
manner  as  the  constitution  and  laws  of  the  United  States  and  the 
principles  and  usages  in  equity  will  authorise.  A  copy  of  the  bill, 
and  the  orders  and  proceedings  of  the  district  judge  thereon,  are  pre 
aented  with  the  petition. 

That  it  is  the  duty  of  the  circuit  court  to  proceed  in  this  suit  ac- 
c<xding  to  the  rules  prescribed  by  the  supreme  court  for  proceedings 
in  equity  causes  at  the  February  term  thereof,  a.  d.  1822,  can  admit 
of  no  doubt.  That  the  proceedings  of  the  district  judge,  and  the 
orders  made  by  him  in  the  cause,  which  are  complained  of,  are  not 
in  conformity  with  those  rules  and  with  chancery  [nractice,  can  admit 
of  as  little  doubt.  But  the  question  before  us  is  not  as  to  the  regu- 
larity and  propriety  of  those  proceedings,  but  whether  the  case  before 
us  is  one  in  which  a  mandamus  ought  to  issue.  And  we  are  of  opin* 
ion  that  it  is  not  such  a  case.  The  district  judge  is  proceeding  in 
the  cause,  however  irregular  that  proceeding  may  be  deemed ;  and 
the  appropriate  redress,  if  any,  is  to  be  obtained  by  an  appeal  after 
the  final  decree  shall  be  had  in  the  cause.  A  writ  of  mandamus  is 
not  the  appropriate  remedy  for  any  orders  which  may  be  made  in  a 
cause  by  a  judge  in  the  exercise  of  his  authority ;  although  they  may 
seem  to  bear  harshly  or  oppressively  upon  the  party.  The  remedy 
in  such  cases  must  be  sought  in  some  other  form. 

The  motion  for  the  mandamus  is  therefore  denied. 

16  P.  9;  UP.  599,  614. 


Thb  Hbirs  of  William  Ebierson,  Plaintifis  in  Error,  v.  Charlbs  H. 

Hall,  Defendant  in  Error. 

13  P.  409. 

Bj  a  priyate  act  of  congress,  certain  moneys  were  directed  to  be  paid  to  the  representatives 
of  a  deceased  cnstom-honse  officer,  to  which  he  had  no  legal  claim.  Htldy  that  creditor! 
were  not  entitled  to  the  fimd. 

The  case  is  stated  in  the  opinion  of  the  court 

Coxej  for  the  appellants. 

No  coimsel  contra, 

19* 
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[  •  411  ]       •  M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  supreme  court  of  the  State 
of  Louisiana,  under  the  25th  section  of  the  Judiciary  Act.^ 

The  defendant  here,  as  plaintiff,  in  the  court  of  probate  at  New 
Orleans,  recovered  a  judgment  in  1830  against  the  estate  of  William 
Emerson,  for  01,788.62 ;  and  the  question  in  this  case  is,  whether  the 
heirs  of  Emerson  shall  be  held  responsible  for  the  payment  of  this 
judgment  under  the  following  circumstances : — 

In  April,  1818,  Emerson,  being  surveyor  of  the  port  of  New  Or- 
leans, with  B.  Chew,  the  collector,  and  E.  Lorrain,  the  naval  officer, 
seized  the  brig  Josepha  Secunda,  for  a  violation  of  the  laws  which 
prohibit  the  importation  of  slaves,  and  instituted  proceedings  against 
her,  which  resulted  in  the  condemnation  of  the  vessel  and  slaves. 
This  judgment  being  pronounced  by  the  district  court  of  the  United 
States  for  Louisiana,  was  affirmed  on  an  appeal  to  the  supreme  court 
of  the  United  States. 

On  the  cause  being  remanded  to  the  district  court,  the  negroes 
having  been  sold  as  well  as  the  vessel,  a  question  was  raised  by  sev- 
eral claimants,  as  to  the  distribution  of  the  proceeds  of  the  sale ;  and 
the  district  court,  dismissing  the  claims  of  others  allowed  those  of 
the  collector,  the  surveyor,  and  the  naval  officer.  From  this  decree 
there  was  an  appeal  to  this  court.  And  as  appears  from  10  Wheat. 
331,  this  court  decided  that  the  proceeds,  under  the  laws  of  the  United 
States,  should  not  be  paid  to  the  custom-house  officers  who  made  the 
seizure,  but  that  they  vested  in  the  United  States.  The  decree  of 
the  district  court,  making  the  allowance,  was  therefore  reversed ;  and 
that  part  of  it  which  dismissed  the  petition  of  other  claimants  was 
affirmed. 

In  1828,  Emerson  died,  leaving  heirs. 

On  the  3d  March,  1831,  an  act,  entitled  ^  An  act  for  the  relief  of 
Beverly  Chew,  the  heirs  of  William  Emerson,  deceased,  and  the  heirs 
of  Edward  Lorrain,  deceased,"  ^  was  passed  by  congress. 

The  preamble  of  this  act  states :  '<  Whereas,  the  brig  Josepha  Se- 
cunda was  condemned  in  the  name  of  the  United  States,  in  the  dis- 
trict court  of  the  United  States  for  the  Louisiana  district,  in  the  year 
1818,  on  the  seizure  and  prosecution,  and  at  the  sole  expense  of  Bev- 
erly Chew,  collector  of  the  district  of  Mississippi,  William  Emerson, 
deceased,  surveyor,  and  Edward  Lorrain,  deceased,  naval  officer  of 
the  port  of  New  Orleans,  for  an  infraction  of  the  slave  laws ;  and 
whereas,  the  one  half  of  the  proceeds  of  the  said  brig  and  her  cargo 
are  now  deposited,  subject  to  the  order  of  the  said  court,  which  half 

1 1  Stats,  at  Large,  85.  a  (S  Ibid.  464. 
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would  have  been  payable  to  the  said  Beverly  Chew,  William  Emer- 
son, and  William  Lorrain,  but  for  an  omission  in  the  laws  heretofore 
passed  on  that  subject ;  therefore,  be  it  enacted,  &c,  that  the  district 
court  of  the  United  States  be  authorized  and  directed  to 
*  order  the  proceeds  of  the  said  seizure  now  deposited,  sub-  [  *412  ] 
ject  to  the  order  of  said  court,  be  paid  over  to  the  said  Bev- 
erly Chew,  and  the  legal  representatives  of  the  said  William  Emerson 
and  Edward  Lorrain,  respectively." 

The  question,  whether  the  sum  of  money  received  by  the  heirs  of 
Emerson  under  this  law,  was  assets  in  their  hands  and  liable  to  his 
debts,  was  first  raised  in  the  court  of  probate,  which  decided  that  it 
WBs  so  liable ;  and  this  judgment  was,  on  an  appeal  to  the  supreme 
court  of  the  State,  affirmed. 

In  the  seizure  and  prosecution  of  the  vessel  for  a  violation  of  law, 
Smerson,  with  those  who  cooperated  with  him,  rendered  a  meritori- 
ous service  to  the  public.  But  he  acted  under  no  law,  nor  by  virtue 
of  any  authority.  And  his  acts  imposed  no  obligation,  either  in  law 
or  equity,  on  the  government  to  compensate  him  for  his  services. 
Had  he  been  prosecuted  on  a  debt  due  to  the  government,  he  could 
not  have  set  up  these  services,  either  as  an  equitable  or  legal  offset 
And  this  he  might  do,  under  the  rules  of  law,  of  any  specific  demand 
he  might  have  on  the  government,  which  imposed  on  it  even  an  equit- 
able obligation. 

It  is  true,  the  payment  of  a  debt  cannot  be  enforced  agsdnst  the 
government  by  suit,  but  claims  against  it  are  not  the  less  legal  or 
equitable  on  that  account.  Services  rendered  under  the  requirements 
of  law  or  of  contract,  for  which  a  compensation  is  fixed,  constitute  a 
legal  demand.  Services  rendered  under  an  authority  which  is  casual, 
or  in  some  degree  discretionary,  may  constitute  an  equitable  claim. 
An  individual,  by  timely  efibrts,  may  save  from  destruction,  by  fire 
or  otherwise,  a  large  amount  of  public  property.  This  would  be  a 
highly  meritorious  act,  but  would  it  constitute  a  claim  on  the  govern- 
ment for  compensation  ? 

From  motives  of  public  policy  the  government  might  bestow  a 
suitable  reward  on  the  individual  in  such  a  case,  but  this  would  be  a 
gratuity  on  its  part  And  if  this  reward  were  given  to  the  heirs  of 
such  an  individual,  could  it  be  reached  by  his  creditors  ?  Numerous 
pensions  have  been  given  by  law  to  heirs  for  the  military  services  of 
their  ancestors,  and  are  these  pensions  liable  to  the  debts  of  the  an- 
cestors ?  Under  all  the  provisions  of  this  kind,  has  it  ever  been  sup- 
posed that  the  pension,  though  given  to  the  legal  representatives  of 
the  deceased,  and  on  the  ground  of  military  services,  should  be  paid  to 
his  administrators  ?    No  individual  can  be  made  a  debtor  against  his 
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wilL  Voluntary  benefits  may  be  conferred  on  him  which  may  ex- 
cite his  gratitude,  and  which,  in  the  exercise  of  his  generosity,  he 
may  suitably  reward.    But  this  depends  on  his  own  volition. 

It  would  constitute  a  singular  item  under  the  law  of  assets  to  raise 
a  charge  against  an  individual  for  a  benefit  conferred  on  him  by  some 
voluntary  act  of  kindness.  To  find  an  obligation  in  such  a  case,  we 
must  look  into  those  writers  on  ethics  who  speak  of  imperfect  obli- 
gations, which  cannot  be  enforced.  The  rule  is  the  same, 
[  *413  ]  *  whether  the  voluntary  benefit  be  conferred  on  an  individ- 
ual or  on  the  government  ? 

Had  Emerson  become  insolvent,  and  made  an  assignment,  would 
this  claim,  if  it  may  be  called  a  claim,  have  passed  to  his  assignees  ? 
We  think,  clearly,  it  would  not.  Under  such  an  assignment,  what 
could  have  passed  ?  The  claim  is  a  nonentity.  Neither  in  law  nor 
in  equity  has  it  any  existence.  A  benefit  was  voluntarily  conferred 
on  the  government;  but  this  was  not  done  at  the  request  of  any 
officer  of  the  government,  or  under  the  sanction  of  any  law  or 
authority,  express  or  implied.  And  under  such  circumstances,  can  a 
claim  be  raised  against  the  government,  which  shall  pass  by  a  legal 
assignment,  or  go  into  the  hands  of  an  administrator  as  assets  ? 

If  in  this  form  debts  could  be  originated  against  the  government 
or  an  individual,  there  would  be  no  security  against  such  demands. 
One  party,  without  the  consent  of  the  other,  makes  the  contract, 
and  assigns  it  to  his  creditors.  For  if  there  be  even  an  equitable 
claim,  it  arises  out  of  a  contract  express  or  implied.  A  claim  against 
a  foreign  government  for  spoliations,  is  not  of  this  character.  The 
demand  is,  in  such  case,  founded  upon  the  law  of  nations,  and  the 
obligation  is  perfect  on  the  offending  government  It  is  true,  remun- 
eration cannot  be  recovered  against  the  government  by  action  at 
law ;  but  if  justice  be  not  done,  the  government  of  the  injured  citi- 
zen, in  the  exercise  of  its  discretion,  will  protect  and  enforce  his 
rights.  * 

In  the  case  of  Comeygs  et  al  v.  Vasse,  1  Pet  193,  this  court  held, 
that  the  assignees  of  a  bankrupt  are  entitled  to  a  share  of  the  indem- 
nity for  unjust  spoliation,  provided  for  under  the  treaty  of  1819  with 
Spain.  But  that  case  is  not  analogous  to  the  one  under  considera- 
tion. By  the  law  of  nations,  Spain  was  bound  to  indemnify  the 
owners  of  foreign  vessels  which  had  been  illegally  captured  and  con- 
demned under  her  authority. 

A  claim  having  no  foundation  in  law,  but  depending  entirely  on 
the  generosity  of  the  government,  constitutes  no  basis  for  the  action 
of  any  legal  principle.  It  cannot  be  assigned.  It  does  not  go  to  the 
administrator  as  assets.    It  does  not  descend  to  the  heir.     And  if 
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the  goverament,  from  motives  of  public  policy,  or  any  other  conaid* 
erations,  shall  think  proper,  mider  such  circumstances,  to  make  a 
grant  of  money  to  the  heirs  of  the  claimant,  they  receive  it  as  a  gift 
or  pure  donation.  A  donation  made,  it  is  true,  in  reference  to  some 
meritorious  act  of  their  ancestor,  but  which  did  not  constitute  a  mat- 
ter of  right  against  the  government. 

In  the  present  case,  the  government  might  have  4iirected  the  money 
to  be  paid  to  the  creditors  of  Emerson,  or  to  any  part  of  his  heirs. 
Being  the  donor,  it  could,  in  the  exercise  of  its  discretion,  make  such 
distribution  or  application  of  its  bounty,  as  circumstances  might  re- 
quire. And  it  has,  under  the  titie  of  an  act  '^for  the  relief  of  the 
heirs  of  Emerson,"  directed,  in  the  body  of  the  act,  the  money  to  be 
paid  to  his  legal  representatives.  That  the  heirs  were  in- 
tended *  by  this  designation,  is  dear ;  and  we  think  the  pay-  [  *  414  ] 
ment  which  has  been  made  to  them  under  this  act,  has  been 
rightfully  made ;  and  that  the  fund  cannot  be  considered  as  assets 
in  their  hands  for  the  payment  of  debts. 

As  the  decision  of  the  supreme  court  of  Louisiana  is  not  in  ao* 
cordance  with  this  view,  the  judgment  of  that  court  is  reversed,  with 
costs. 

16  P.  221. 


Ghablbs  L.  Williams  v.  The  Suffolk  Insurance  Company. 

13  P.  415. 

The  President,  in  a  message  to  oongpiess,  and  in  the  correspondence  carried  on  with  the  gor- 
emment  of  Bnenos  Ayres,  having  denied  the  jurisdiction  of  that  country  over  the  Falk- 
kiid  Islands,  the  courts  must  take  the  fact  so  to  be. 

The  master  of  a  vessel  was  not  bound,  as  respects  the  underwiitersi  to  depart  from  an  island 
upon  a  threat  of  seizure  by  a  government  not  having  jurisdiction  there ;  he  might  lawfully 
stand  on  his  rights,  and  refuse  to  leave,  without  being  considered  to  have  voluntarily  in- 
cmied  a  risk  which  resulted  in  the  loss  of  the  vessel  to  the  owners. 

The  case  was  stated  in  the  record  as  follows : — 

^  These  were  actions  of  assump$it  on  policies  of  insurance,  dated 
the  19th  of  August,  1830,  whereby  the  plaintiff  caused  to  be  insured 
by  the  defendants,  for  9  per  cent,  per  annum  premium,  warranting 
12  per  cent. '  lost  or  not  lost,'  04,919  on  fifteen  sixteenths  of  schooner 
Harriet,  and  $1^875  on  board  said  vessel,  at  and  from  Stonington, 
Ck)nnecticut,  commencing  the  risk  on  the  12th  day  of  August^ 
instant,  at  noon,  to  the  southern  hemisphere,  with  liberty  to  stop  for 
salt  at  the  Cape  de  Verd  Islands,  and  to  go  round  Cape  Horn,  and 
to  touch  at  all  islands,  ports,  and  places  for  the  purpose  of  taking 
leals,  and  for  information  and  refreshments,  with  liberty  to  put  hi^ 
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skinB  on  board  of  any  other  vessel  or  yessels,  until  she  returns  to  her 
port  of  discharge  in  the  United  States ;  it  being  understood  that  the 
value  of  the  interest  hereby  insured,  as  it  relates  to  this  insurance,  is 
not  to  be  diminished  thereby.  It  is  understood  and  agreed,  that  if 
The  Harriet  should  not  proceed  southeasterly  of  Cape 
[  *  416  ]  *  Horn,  on  a  voyage  towards  the  South  Shetland  Islands, 
and  there  be  no  loss,  then  the  premium  is  to  be  6  per  cent, 
per  annum,  the  assured  warranting  only  9  per  cent. ;  vessel  valued  at 
$6,000 ;  outfits  valued  at  $2,000. 

'^  There  was  a  similar  policy  underwritten  by  Ihe  defendants  for 
the  plaintiff,  on  the  same  day,  for  the  like  voyage  in  all  respects,  of 
$3,500  on  the  schooner  Breakwater,  and  $2,000  on  outfits  on  board, 
at  the  same  premium ;  the  vessel  being  valued  at  $3,500,  and  tiie 
outfits  at  $2,000,  upon  which,  also,  an  action  was  brought 

"  The  declaration  upon  each  policy  averred  a  total  loss,  by  the 
seizure  and  detention  of  one  Lewis  Vemet,  and  other  persons,  pre- 
tending  to  act  by  the  authority  of  the  government  of  Buenos  Ayres, 
with  force  and  arms, 

^'  The  causes  came  on  to  be  heard  together,  by  the  court,  upon 
certain  facts  and  'Statements  agreed  by  the  parties ;  the  parties  agree* 
ing  that  the  verdict  should  be  rendered  by  the  jury  for  the  plaintiff^ 
and  for  the  defendants,  according  to  the  opinion  of  the  court  upon 
the  matters  of  law  arising  upon  those  facts  and  statements ;  and  the 
cause  was  argued  by  C  G.  Loring  for  the  plaintifi|  and  by  Theophi- 
lus  Parsons  for  the  defendants.  It  appeared,  from  these  facts  and 
statements,  that  both  of  the  vessels  insured  were  bound  on  a  sealing 
voyage,  and  proceeded  to  the  Falkland  Islands  in  pursuance  thereof; 
and  were  there  both  seized  by  one  Lewis  Vemet,  acting  as  governor 
of  those  islands,  under  the  appointment  and  authority  of  the  govern- 
ment of  Buenos  Ayres.  The  Harriet  was  seized  on  the  30th  of 
July,  1831,  and  was  subsequently  carried  by  the  captors  to  Buenos 
Ayres,  where  certain  proceedings  were  had  against  her  in  the  tribu- 
nals, and  under  the  sanction  of  the  government  of  Buenos  Ayres. 
She  has  never  been  restored  to  the  defendants,  but  has  been  con- 
demned for  being  engaged  in  the  seal  trade  at  the  Falkland  Islands* 

^  The  Breakwater  was  seized  at  the  islands,  on  or  about  the  18th 
day  of  August,  1831,  and  was  afterwards  recaptured  by  the  mate 
and  crew,  who  remained  on  board,  and  was  by  ^hem  brought  home 
to  the  United  States ;  and  after  her  arrival  was  libelled  for  salvage  in 
the  district  court  of  Connecticut  district,  and  salvage  was  awarded 
of  one  thbrd  part  of  the  proceeds  of  vessel  and  property. 

^  Copies  of  the  orders  and  decrees  of  the  courts  of  Buenos  Ayres, 
fespecting  the  seal  fwheries,  of  the  appointment  of  Vemet  as  gov* 
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emor  of  the  Falkland  Islands,  of  the  proceedings  against  The  Haf- 
det,  of  the  coirespondenoe  of  the  American  government  with  the 
Baenos  Ayrean  government,  relative  to  the  jurisdiction  of  the  Falk- 
land  Islands,  were  produced  and  read,  de  bene  esse^  in  the  case." 

The  following  points  and  questions  occurred  in  the  case,  on  which 
the  judges  of  the  circuit  court  were  divided  in  opinion ;  and  they 
were  stated  and  ordered  to  be  certified  to  the  supreme  court  to  be 
finally  decided.  Here  follow  the  questions  which  are  in  the  opinion 
of  the  court. 


C.  O.  Loring  and  £i  O,  Loringj  for  the  plaintiff. 
Parsons^  for  the  defendants. 

*  WLauLSy  J.  delivered  the  opinion  of  the  court  [  *  418  ] 

Two  actions  were  commenced  by  the  plaintifb  against 
the  defendant,  in  the  circuit  court  of  the  United  States  for  the  State 
of  Massachusetts,  on  policies  of  insurance  dated  19th  August,  1830, 
whereby  the  plaintiib  caused  to  be  insured  by  the  defend- 
ants, for  *  9  per  cent  per  annum  premium,  warranting  13  [  *  419  ] 
per  cent,  lost  or  not  lost,  $4,919  on  fifteen  sixteenths  of 
schooner  Harriet;  and  $1,875  on  board  said  vessel,  at  and  firom 
Stonington,  Connecticut,  commencing  the  risk  on  the  12tii  August, 
instant,  at  noon,  to  the  southern  hemisphere ;  with  liberty  to  stop  for 
salt  at  the  Cape  de  Verd  Islands,  and  to  go  round  Cape  Horn,  and 
to  touch  at  all  islands,  ports,  and  places,  for  the  purpose  of  taking 
seals,  and  for  information  and  refreshments ;  with  liberty  to  put  his 
skins  on  board  of  any  other  vessel  or  vessels,  until  she  returns  to  her 
port  of  discharge  in  the  United  States ;  it  being  understood  that  the 
value  of  the  interest  hereby  insured,  as  it  relates  to  this  insurance,  is 
not  to  be  diminished  thereby,  &c. 

On  the  same  day  there  was  a  similar  policy  of  $3,500  on  the 
schooner  Breakwat^ ;  and  $2,000  on  outfits  on  board,  at  the  same 
premium,  &c. 

And  on  the  trial,  the  following  points  were  raised  in  the  case,  on 
which  the  opinions  of  the  judges  were  opposed,  and  on  which  the 
case  was  certified  to  this  court 

L  Whether,  inasmuch  as  the  American  government  has  insisted, 
and  does  still  insist,  through  its  regular  executive  authority,  that  the 
Falkland  Islands  do  not  constitute  any  part  of  the  domiiuons  within 
the  sovereignty  of  the  government  of  Buenos  Ayres ;  and  that  tiie 
seal  fishery  at  those  islands  is  a  t^e  free  and  lawful  to  the  citizens 
of  the  United  States,  and  beyond  the  competency  of  the  Buenot 
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Ayres  government  to  regulate,  prohibit,  or  punish  ;  it  is  competent 
for  the  circuit  court  in  this  cause  to  inquire  into,  and  ascertain  by 
other  evidence,  the  title  of  said  government  of  Buenos  Ayres  to  the 
sovereignty  of  the  said  Falkland  Islands ;  and  if  such  evidence  satis- 
fies the  court,  to  decide  against  the  doctrines  and  claims  set  up  and 
supported  by  the  American  government  on  this  subject ;  or,  whether 
the  action  of  the  American  government  on  this  subject  is  binding 
and  conclusive  on  this  court,  as  to  whom  the  sovereignty  of  those 
islands  belongs. 

2.  Whether,  if  the  seizure  of  The  Harriet  by  the  authority  of  the 
Buenos  Ayrean  government,  for  carrying  on  the  seal  fishery  at  the 
Falkland  Islands,  was  illegal,  and  contrary  to  the  law  of  nations,  on 
account  of  the  said  islands  not  being  within  the  territorial  sovereign- 
ty of  the  said  Buenos  Ayrean  government ;  and  the  master  of  The 
Harriet  had  warning  from  the  governor  of  the  said  islands  under 
the  government  of  Buenos  Ayres,  that  he  should  seize  the  said 
Harriet,  if  she  should  engage  in  the  seal  fishery;  and  after  such 
warning,  the  master  of  The  Harriet  engaged  in  the  seal  fishery,  and 
The  Harriet  was  illegally  seized  and  condemned  therefor ;  the  loss 
by  such  seizure  and  condemnation  was  a  loss  for  which  the  plaintiff 
is  entitied  to  recover  in  this  case,  if  the  master  of  The  Harriet  acted, 
in  engaging  in  such  seal  fishery,  bond  fide,  and  with  a  sound  and 
reasonable  discretion,  and  under  a  belief  that  he  was  bound  so  to  do 
as  a  matter  of  duty  to  his  owners  and  all  others  interested 
[  *  .420  ]  in  *  the  voyage ;  and  in  the  vindication  of  the  rights  recog« 
nized  and  claimed  by  the  American  government ;  or  whether 
he  was  bound  by  law  to  abandon  the  voyage,  under  such  a  threat 
and  warning  of  such  illegal  seizure. 

As  the  fact  is  stated  in  the  first  point  certified,  that  there  is  a  con- 
troversy between  this  government  and  that  of  Buenos  Ayres,  whether 
the  jurisdiction  is  rightful,  which  is  assumed  to  be  exercised  over  the 
Falkland  Islands  by  the  latter ;  and  that  this  right  is  asserted  on  the 
one  side,  and  denied  by  the  other,  it  will  not  be  necessary  to  look 
into  the  correspondence  between  the  two  governments  on  the  8ub-« 
ject 

To  what  sovereignty  any  island  or  country  belongs,  is  a  question 
which  often  arises  before  courts  in  the  exercise  of  a  maritime  juris- 
diction ;  and  also  in  actions  on  policies  of  insurance. 

Prior  to  the  revolution  in  South  America,  it  is  known  that  the 
Malvinas,  or  Falkland  Islands,  were  attached  to  the  vice-royalty  of 
La  Rata,  which  included  Buenos  Ayres.  And  if  this  were  an  open 
question,  we  might  inquire  whether  the  jurisdiction  over  these  islands 
did  not  belong  to  some  other  part,  over  which  this  ancient  vice-roy* 
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ally  extended,  and  not  to  the  goverament  of  Buenos  Ayres ;  but  we 
are  saved  from  this  inquiry,  by  the  attitude  of  our  own  government, 
as  stated  in  the  point  certified. 

And  can  there  be  any  doubt,  that  when  the  executive  branch  of 
the  government,  which  is  charged  with  our  foreign  relations,  shall, 
in  its  correspondence  with  a  foreign  nation,  assume  a  fact  in  regard 
to  the  sovereignty  of  any  island  or  country,  it  is  conclusive  on  the 
jadicial  department  ?  And  in  this  view  it  is  not  material  to  inquire, 
nor  is  it  the  province  of  the  court  to  determine,  whether  the  execu- 
tive be  right  or  wrong.  It  is  enough  to  know,  that  in  the  exercise 
of  his  constitutional  functions,  he  has  decided  the  question.  Having 
done  this  under  the  responsibilities  which  belong  to  him,  it  is  obli- 
gatory on  the  people  and  the  government  of  the  tlnion. 

If  this  were  not  the  rule,  cases  might  often  arise  in  which,  on  the 
most  important  questions  of  foreign  jurisdiction,  there  would  be  an 
irreconcilable  difference  between  the  executive  and  judicial  depart- 
ments. By  one  of  these  departments,  a  foreign  island  or  country 
might  be  considered  as  at  peace  with  the  United  States ;  whilst  the 
other  would  consider  it  in  a  state  of  war.  No  well-regulated  govern- 
ment has  ever  sanctioned  a  principle  so  unwise,  and  so  destructive 
of  national  character. 

In  the  cases  of  Foster  v.  Neilson,  2  Pet  253,  307,  and  Grarcia  t^. 
Lee,  12  Pet.  511,  this  court  have  laid  down  the  rule,  that  the  action 
of  the  political  branches  of  the  government  in  a  matter  that  belongs 
to  them,  is  conclusive. 

And  we  think  in  the  present  case,  as  the  executive,  in  his  message, 
and  in  his  correspondence  with  the  government  of  Buenos  Ayres, 
has  denied  the  jurisdiction  which  it  has  assumed  to  exercise  over  the 
Falkland  Islands,  the  fact  must  be  taken  and  acted  on  by  this  court, 
as  thus  asserted  and  maintained. 

•  The  decision  of  the  first  point  materially  affects  the  [  *  421  ] 
second,  which  turns  upon  the  conduct  of  the  master. 

If  these  islands  are  not  within  the  jurisdiction  of  the  Buenos 
Ayrean  government,  the  power  assumed  and  exercised  by  Governor 
Vernet  was  unauthorized,  and  the  master  was  not  bound  to  regard 
it.  He  was  not  unnecessarily  to  be  diverted  from  the  objects  of  his 
voyage,  and  the  exercise  of  rights  which  belonged  in  common  to  the 
citizens  of  the  United  States,  by  an  unauthorized  threat  of  the 
seizure  of  his  vessel.  He  might  well  consider  the  prohibition  of 
Vernet  ss  influenced  by  personal  and  sinister  motives,  and  would 
not  be  enforced.  K  the  principle  were  admitted,  that  the  assured 
were  bound  to  regard  every  idle  threat  of  any  individual  who  might 
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assume  to  exercise  power,  as  in  this  case,  it  would  be  most  injuriooB, 
and  in  many  cases  destructive  to  commercial  rights. 

The  inquiry  is,  whether  the  master,  under  all  the  circumstances 
of  the  case,  acted  in  good  faith,  and  with  ordinary  prudence. 

If  he  acted  fraudulently,  he  was  guilty  of  barratry,  and  the  under- 
writers are  discharged 

In  4  Taunt  858,  Mr*  Justice  Qibbs,  in  giving  the  opinion  of  the 
court,  lays  down  the  true  rule.  «  The  master,"  says  he,  « being 
asked  why  he  had  not  British  colors  and  British  papers,  said,  I  can- 
not have  them,  because  I  have  not  a  British  register.  He  stands 
on  his  strict  rights.  He  says,  I  will  do  nothing  to  endanger  my 
ovmers ;  I  am  a  neutral,  and  I  have  a  right  to  enter  your  port  The 
master  really  communicated  the  true  facts  of  the  case  when  she  was 
searched ;  and  says,  I  cannot  go  off,  because  of  my  charter-party. 
The  other  says :  Then  I  will  seize  you.  We  think,  then,  each  party 
stands  on  his  strict  rights ;  and  we  are  now  to  consider  the  strict 
point  of  law,  not  the  question  whether  it  would  have  been  more 
prudent  for  him  to  go  to  Tercera,  but  whether  he  acted  bond  fide!'* 

And  so  in  the  present  case,  the  question  is  not,  whether  the  mas- 
ter of  The  Harriet  would  not  have  acted  with  more  prudence  had  he 
yielded  to  the  inhibition  of  Vernet ;  but  whether,  in  placing  himself 
upon  his  strict  rights,  he  did  not  ex^cise  a  proper  discretion. 

He  violated  no  regulation  which  he  was  bound  to  respect  In 
touching  at  the  Falkland  Islands,  for  the  purpose  of  taking  seal,  he 
acted  strictly  within  the  limits  of  his  commercial  enterprise ;  and  did 
not  voluntarily  incur  a  risk  which  should  exonerate  the  insurers. 

It  was  the  duty  of  the  master  to  prosecute  his  voyage,  and  attain 
the  objects  of  it,  for  the  benefit  of  his  owners ;  and,  in  doing  this, 
he  was  not  bound  to  abandon  the  voyage  by  any  threat  of  illegal 
seizure.  We  think,  therefore,  that  the  underwriters  are  not  discharged 
from  liability,  by  the  conduct  of  the  master,  as  stated  in  the  second 
point. 

The  other  case  depending  upon  the  same  principles,  the  same  cer- 
tificate will  be  affixed  to  that  case* 

7  H.  I. 


BuRRiNOTON  Anthoptt,  Marshal  of  the  United  States.  Plaintiff  in 
Error,  i;.  Cyrus  Butler,  Defendant  in  Error. 

13  F.  423. 

Two  persons  having  carried  on  business  as  a  firm,  assumed  to  be  a  corporation,  and  after 
wards,  one  of  them,  as  agent  for  the  supposed  corporation,  made  a  deed  of  mortgage  of 
personalty,  the  other  assenting  thereto, — //eU,  that  the  deed  was  valid. 
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Under  the  Uw  of  Rhode  Island,  a  mortgage  of  peraooal  property,  withoat  poMession  by  the 
mortgagee,  is  not  valid,  if  not  recorded,  and  the  register  is  directed  to  record  sach  mort- 
gages in  a  book  to  be  kept  for  that  purpose.  Held,  that  a  mortgage  embracing  both  real 
«nd  personal  property  might  be  recorded  in  the  book  of  records  of  real  estate. 

The  certificate  of  the  register  of  the  &ct  of  recording,  and  its  time,  is  eTidenoe  thereof. 

Thb  case  is  stated  in  the  opinion  of  the  court 
Pearce^  Turner^  and  Aiwellj  for  the  plaintiflb. 
Amesj  TiUinghasty  and  Qreen^  contra. 

*  ^FLBAN,  3. J  delivered  the  opinion  of  the  court.  [  *  431  ] 

This  case  is  brought  before  this  court  by  a  writ  of  error 
to  the  circuit  court  of  Rhode  Island. 

The  defendant,  Cyrus  Butler,  commenced  an  action  of  replevin 
against  the  plaintiff  in  error,  for  various  articles  of  personal  property 
specified  in  the  writ  of  replevin,  and  claimed  by  him  under  a  mort- 
gage dated  the  20th  day  of  November,  1837.  The  defendant  had 
taken  possession  of  the  property,  by  virtue  of  an  execution  directed 
to  him  as  marshal,  on  a  judgment  against  the  mortgagors. 

On  the  trial,  certain  exceptions  were  taken  to  tiie  rulings  of  the 
oonrt,  which  bring  the  questions  decided  before  this  court. 

The  mortgage  was  executed  by  one  Daniel  Greene,  as  the  agent 
of  the  Union  Steam  Mill  Company,  said  company  being  &  manu« 
£Eu;turing  corporation,  conveying  to  the  plaintiff  below  certain  lands, 
with  a  woollen  mill,  and  other  buildings,  with  the  machinery  in  said 
mill,  &c.  And  the  incorporating  act,  and  several  acts  amendatory 
thereto,  were  read  in  evidence.  And  also  a  deed  firom  William  R 
Salisbury  to  the  said  Qreene,  dated  the  18th  May,  1837,  conveying 
all  his  interest  in  the  real  and  personal  property  of  the  Union  Steam 
Mill  Company. 

And  it  was  proved  that  Daniel  Greene,  who  executed  the  deed  first 
aforesaid,  was,  and  had  been  fi^m  the  time  of  the  formation  of  said 
company,  the  general  agent,  and,  as  such,  had  made  all  purchases 
and  sales  for  the  company ;  and  that  the  deed  was  executed  by  him 
with  the  consent  and  authority  pf  said  company,  and  also  by  and 
with  the  consent  and  authority  of  the  persons  who,  at  the  time  of 
the  execution  thereof,  were  members  of  said  company. 

The  court  decided  that  the  existence  of  the  said  corporation  was 
not  so  proved  as  to  entitle  the  deed  to  be  read  to  the  jury  as  the 
deed  of  the  said  corporation ;  but  that  the  deed  was  good  to  convey 
a  valid  title  to  the  articles  named  in  the  writ  of  replevin.  To  this 
decision  the  counsel  for  the  defendant  excepted. 
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And  it  was  further  objected  to  said  deed,  that  it  did  not  appear 
that  the  same  had  been  recorded  prior  to  the  defendant's  levy  on 
the  articles  by  the  writ  of  replevin,  in  conformity  to  the  statute  on 
the  subject  The  counsel  for  the  plaintiff  produced  and  read  to  the 
court  an  indorsement  on  the  back  of  said  deed,  signed  by  the  clerk 
of  the  town  of  East  Greenwich,  in  the  words  and  figures  following, 
to  wit :  "  Lodged  in  the  town  clerk's  office,  to  record,  Nov.  20, 
1837,  at  5  o'elock,  p.  m.,  and  recorded  same  day  in  the  records  of 

mortgages  in  East  Greenwich,  book  No.  4,  &c" 
[  *  432  ]  *  It  was  proved  that  the  said  derk  kept  a  book  in  which 
all  mortgages  of  personal  property  only  were  recorded ;  and 
all  other  mortgages,  which  included  real  estate,  were  recorded  in 
other  books  kept  in  the  office.  After  the  deed  was  recorded,  it  was 
taken  away  by  the  plaintiff  below ;  and  afterwards,  on  the  14th  No- 
vember, 1838,  was  returned  by  him  to  said  office,  when  it  was  record- 
ed in  the  book  kept  for  mortgages  of  personal  property.  And  the 
court  decided  that  said  certificate  was  sufficient  evidence  that  the 
deed  was  duly  recorded.     To  which  decision  the  defendant  excepted.  * 

The  above  exceptions  present  two  points  for  examination. 

1.  Whether  the  mortgage  deed  was  valid. 

2.  Whether  it  was  duly  recorded. 

To  the  decision  of  the  court,  that  the  evidence  did  not  show  that 
the  stockholders  had  organized  themselves  under  the  act  of  incorpo- 
ration, so  as  to  enable  them  to  execute  a  corporate  deed,  there  was 
no  exception.  This  ruling  of  the  circuit  court  is  not,  therefore, 
brought  before  this  court. 

The  deed  of  mortgage  purports  to  be  executed  by  the  corporation. 
The  Union  Steam  Mill  Company  is  the  name  of  the  corporation ; 
and  on  the  face  of  the  deed,  the  company  is  stated  to  have  been 
legally  incorporated.  Daniel  Greene,  as  the  agent  of  the  company, 
and  in  its  name,  signed  the  deed,  and  affixed  to  it  the  seal  of  the 
corporation. 

And  the  counsel  for  the  plaintiff  in  error  insist,  that  this  mortgage 
can  only  be  operative  as  the  deed  of  the  corporation.  That  if  it  be 
not  the  deed  of  the  corporation,  it  is  no  deed.  And  that  in  no  sense 
can  it  be  considered  the  deed  of  the  stockholders  of  the  Union 
Steam  Mill  Company,  as  partners ;  independent  of  the  act  of  incor- 
poration. 

This,  it  is  said,  would  be  giving  a  different  effect  to  the  deed  from 
that  which  was  intended  by  the  parties  who  executed  it.  They  bind 
themselves  as  corporators,  and  convey,  as  such,  the  property  of  the 
corporation ;  and  to  hold  that  the  deed  binds  them  in  any  other 
capacity,  or  conveys  the  property  in  any  other,  would  not  only  essen* 
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tially  vary  the  terms  of  the  deed,  as  clearly  expressed  upon  its  face, 
but  it  would  be  a  firaud  against  the  creditors  of  the  company.  And 
it  is  also  insisted,  that  the  deed,  being  under  seal,  and  executed  by 
only  one  of  the  partners,  cannot  bind  the  company. 

From  the  record  it  appears  that  this  company  did  business  before 
the  act  of  incorporation  was  passed,  and  that  Daniel  Greene  acted 
as  its  agent.  And  that  after  the  deed  of  William  P.  Salisbury,  con- 
veying to  the  company  all  his  interest  in  the  property,  in  May,  1837 
I^aniel  Greene  and  R.  W.  Dickinson  composed  the  stockholders  of 
the  company.  And  it  appears,  after  they  assumed  their  corporate 
functions,  much  formality  was  observed  in  the  record  of  their  pro* 
oeedings. 

Greene  acted  as  chairman  and  Dickinson  as  secretary ;  motions 
were  made,  and,  as  it  would  seem,  were  unanimously  decided.     A 
special  meeting  of  the  stockholders  was  called  on  the  sub- 
ject of  executing  *  the  mortgage,  by  a  formal  note,  addressed  [  *  433  ] 
by  R.  W.  Dickinson,  as  derk,  to  Daniel  Greene,  and  another 
to  himsel£ 

In  their  business  proceedings  generally,  as  well  as  in  the  execution 
of  the  mortgage,  these  individuals  assumed  to  act  as  a  corporation. 
But  they  were  not  authorized  to  act  in  this  capacity.  This  fact 
must  be  taken  as  granted,  at  least  so  far  as  the  decbion  of  the  present 


And  here  a  question  arises  whether  the  acta  of  these  individuals, 
in  their  assumed  characters  as  corporators,  are  void.  May  they  hold 
themselves  out  to  the  world  as  entitled  to  certain  corporate  privileges, 
when  they  were  not  so  entitled,  and  afterwards  avoid  their  contract 
on  this  ground  ?  This  would  be  a  somewhat  new,  and  certainly  a 
most  successful  mode  of  practising  fraud.  It  would  be  enabling  a 
party  to  take  advantage  of  his  own  wrong. 

As  the  present  controversy  involves  only  the  right  to  the  personal 
property  named  in  the  deed  of  mortgage,  it  is  not  necessary  to  con- 
sider the  validity  of  that  instrument  beyond  the  effect  it  has  on  this 
property. 

It  is  a  weU-settled  rule,  though  a  very  technical  one,  that  one 
partner  cannot  bind  his  copartner  by  deed.  And  it  is  equally  well 
settled  that  one  partner  may  dispose  of  the  personal  property  of  the 
firm. 

In  this  case,  had  an  absolute  sale  and  delivery  of  this  property  been 
made  by  Greene,  no  one,  in  the  absence  of  firaud,  could  have  ques- 
tioned the  title  of  the  purchaser.  But  the  mortgage  was  executed 
under  seal,  and  Greene,  it  is  alleged,  could  not  bind  his  partner  by 
deed 

20* 
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That  these  individuals,  not  being  responsible  on  their  contracts  as 
a  corporation,  and  liable  as  copartners,  is  too  clear  to  admit  of  doubt. 
The  property  of  the  company,  both  real  and  personal,  was  vested  in 
them,  and  they  controlled  its  entire  operations. 

The  mortgage  deed  was  executed  on  the  20th  of  November,  1837. 
And  it  appears  &om  the  record  that  Oreene  and  Dickinson  unani- 
mously resolved,  that  the  mortgage  should  be  executed  by  Qreene  as 
agent  of  the  corporation.  And  it  was  accordingly  executed  on  that 
day. 

Now,  that  one  partner  may  bind  his  copartner  by  deed,  if  he  be 
present  and  assent  to  it,  is  a  well-established  principle. 

The  signature  and  seal  of  Greene  are  affixed  to  the  mortgage,  and 
that  this  WBS  done  with  the  assent  of  his  copartn^,  Dickinson,  is 
unquestionable.  But  was  Dickinson  present  at  the  execution  of  the 
mortgage,  and  did  he  then  assent  to  it  ?  We  think  the  facts  in  the 
record  will  wairant  such  a  conclusion*  The  resolve  of  the  partners 
to  give  the  mortgage,  and  the  execution  of  it,  bear  the  same  date,  and 
may  well  be  considered  the  same  transaction.  This  seems  to  be  the 
fair  result  of  the  facts  stated,  and  must  be  received  as  primd  facie 
evidence  of  tha  due  execution  of  the  deed. 

These  facts  are  liable  to  be  rebutted  by  any  one  who  questions  the 

validity  of  the  deed. 

[  *  434  ]       *  All  those  parts  of  the  deed  which  refer  to  the  corporation, 

including  the  corporate  seal,  may  be  rejected  as  surplusage, 

which  do  not  vitiate  it.     They  axe  considered  as  merely  descriptive, 

and  being  false  in  fact,  can  have  no  effect  on  tiie  deed. 

The  seal  of  one  partner  to  a  deed,  with  the  assent  of  the  copartner, 
will  bind  the  firm. 

From  these  considerations,  we  think  the  circuit  court  did  not  err  in 
receiving  the  mortgage  deed  in  evidence ;  treating  it  as  a  valid  instra* 
ment,  as  it  respects  the  rights  involved  in  this  suit 

2.  Was  this  mortgage  duly  recorded  ?  By  an  act  of  the  legislature 
of  Rhode  Island,  passed  at  the  January  session,  1834,  entitled  ^^  an 
act  to  prevent  fraud  in  the  transfer  of  personal  property,"  it  is  provided 
that  no  mortgage  of  personal  property,  except  as  between  the  parties, 
shall  be  valid,  unless  possession  accompany  the  deed,  or  it  be  recorded 
in  the  office  of  the  town  clerk.  In  the  second  section,  it  is  made  the 
duty  of  the  derk  to  record  such  mortgages  in  a  book  kept  for  that 
purpose. 

It  appears  firom  the  evidence  that  the  town  derk  kept  a  book  in  hia 
office  in  which  he  recorded  all  inortgages  of  personal  property,  and 
all  other  mortgages  which  included  real  estate,  or  real  estate  and 
personal,  were  recorded  in  other  books  kept  in  said  office,  in  one  of 
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which  this  mortgage  was  recorded.    And  the  question  is,  whether 
0nch  a  registration  is  sufficient  under  the  statute. 

The  object  of  the  recording  act  is  to  give  notice  to  subsequent  pur- 
chasers. The  statute  undoubtedly  requires  the  clerk  to  record  mort- 
gages for  personal  property  only,  in  a  book  kept  for  that  purpose. 
This  being  the  requirement  of  the  law,  to  which  the  clerk  strictly 
conformed,  there  could  be  no  uncertainty  in  searching  the  record  for 
a  personal  mortgage. 

But  it  seems  that  the  statute  did  not  expressly  provide  in  what 
book  a  mortgage  like  the  one  under  consideration,  for  both  real  and 
personal  property,  should  be  recorded.  And  it  appears  that  it  was 
the  usage  of  the  office  to  record  such  mortgages  in  the  book  which 
<X)ntains  mortgages  for  real  estate. 

Now,  if  this  be  insufficient,  nothing  short  of  recording  such  a  deed 
in  both  books,  could  be  held  a  compliance  with  the  statute. 

And  can  this  be  necessary  ?  The  conveyance  of  the  personal  and 
leal  property  is  so  blended  in  the  mortgage  as  to  be  inseparable.  To 
require  a  double  record  would  seem  to  be  an  unreasonable  construc- 
tion of  the  statute,  as  it  cannot  be  necessary  to  effectuate  its  object. 
Both  records  are  kept  in  the  same  office,  and  by  the  same  person, 
who  performs  the  duties  of  the  office,  and  must  always  be  well  ac- 
quainted with  its  usage.  Any  inquiry  of  the  clerk  for  the  record  of  a 
mortgage  like  the  one  under  consideration,  would  as  certainly  lead  to 
it,  under  the  usage,  as  if  it  were  recorded  in  both  books. 

K  this  mortgage  had  been  recorded  in  the  book  for  personal  mort- 
gages, the  same  strictness  as  now  contended  for  might  be 
urged  *  against  such  record  book,  as  it  would  not  then  be  [  *  435  ] 
kept  exclusively  for  personal  mortgages. 

We  think  that  this  mortgage  has  been  recorded  in  a  book  kept, 
though  not  exclusively,  for  the  purpose  of  recording  mortgages  which 
convey  real  and  personal  property,  and  that  it  is  within  a  fair  con- 
struction of  the  statute. 

We  think  also  that  the  circuit  court  did  not  err  in  deciding  that  the 
certificate  of  the  clerk  was  sufficient  evidence  that  the  mortgage  deed 
was  duly  recorded.  The  judgment  of  the  circuit  court,  not  being 
erroneous,  is  affirmed  with  costs. 


Caret  Baonell,  and  the  Executors  of  Morgan  Btrne,  Plaintiffii 
in  Error,  v,  Qeokqb  W.  Broderick,  Defendant  in  Error 

13  P.  436. 

If  executort  are  admitted  to  defend  an  action  of  ejectment,  it  mnst  be  becanse  thej  are  dp- 
Tiaees;  and  a  judgment  agaiait  them  for  ooete,  ik  btmU  propriU,  is  regular. 
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Under  the  act  of  Febraaiy  17, 1815,  for  the  relief  of  the  sufferers  by  earthquakes  in  the 
county  of  New  Madrid,  in  Missouri,  (8  Stats,  at  Laige,  21 L,)  the  land  located  by  the 
sufferer  as  a  compensation  for  the  land  surrendered,  is  not  deemed  to  be  appropriated  by 
him,  until  the  survey  is  returned ;  the  plat  and  certificate  of  the  survey  being  the  only  evi- 
dence of  location  recognized  by  the  government. 

Congress  has  the  sole  power  to  declare  the  effect  and  the  precedence  of  titles  to  the  public 
lands  emanating  from  the  United  States. 

Whatever  may  be  the  equities  outstanding  in  third  persons,  the  patentee  has  the  legal  title  *, 
and  a  state  law  cannot  confer  on  the  equitable  owner  the  right  to  maintam  ejectment 
against  the  patentee. 

The  case  is  stated  in  the  opinion  of  the  court 

Beverly  AUertj  for  the  plaintiflEl 

Coze^  cqntr^ 

[  •446  ]      •  Catron,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  ejectment  by  Broderick  against 
Bagnell,  for  a  section  of  land  lying  in  Howard  county,  Missouri,  and 
Peter  and  Luke  Byrne  were  admitted  to  come  in  and  defend  under 
the  following  circumstances.  Morgan  Byrne  claimed  to  be  the  ownei 
of  the*  land,  and  he  was  first  admitted  a  co-defendant  with 
[  *447  ]  BagnelL  *  Byrne  died,  and  Margaret  Byrne,  his  executrix, 
was  admitted  as  a  co-defendant  Then  she  died,  and  Peter 
Byrne  and  Luke  Byrne,  executors  of  the  last  will  of  Morgan  Byrne, 
were  admitted. 

The  judgment  below  is  that  the  plaintiff  recover  the  land,  and  costs, 
against  Carey  Bagnell  and  P.  and  L.  Byrne,  executors  of  Morgan 
Byrne. 

It  is  assigned  for  error  that  the  judgment  for  costs  against  Peter 
and  Luke  Byrne  should  have  been  de  bonis  testatoris,  and  not  de 
bonis  propriis. 

The  presumption  is  that  the  judgment  of  the  circuit  court  is  proper, 
and  it  lies  on  the  plaintiffs  in  error  to  show  the  contrary.  1  Pet  23. 
The  executors  of  Morgan  Byrne  had  no  interest  in  the  land  by  virtue 
of  their  letters  testamentary,  but  could  well  have  an  interest  by  the 
Violl  of  their  testator.  On  no  other  ground  could  they  properly  have 
been  permitted  to  come  in  and  defend  in  the  character  of  executors. 
On  this  ground,  therefore,  we  presume  they  were  admitted,  and,  like 
other  defendants  in  ejectment,  having  failed  to  show  the  better  title, 
the  recovery  was  proper,  and  costs  necessarily  followed  the  judgment 
de  bonis  propriis. 

The  plaintiff,  Broderick,  claimed  by  virtue  of  a  patent  firom  the 
United  States,  to  John  Robertson,  Jr.,  dated  June  17,  1820;  and 
deeds  in  due  form  from  Robertson  and  others  to  himself,  proved  Carey 
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in  possession  at  the  commencement  of  the  suit,  and  here  rested  his 
case. 

To  show  that  the  better  title  had  been  in  Morgan  Byrne,  the  de- 
fendants produced  a  deed  dated  20th  May,  1809,  from  John  Robert- 
son, Jr.,  to  Edward  Robertson,  Jr.,  for  seven  hundred  and  fifty  arpens 
of  land  lying  in  Big  Prairie  township,  in  the  district  of  New  Madrid, 
adjoining  the  lands  of  Sheckler  and  Cox,  and  which  deed  authorized 
Edward  Robertson  to  procure  a  patent  &om  the  government.  By 
different  conveyances,  Morgan  Byrne  claimed  title  to  the  seven  hun- 
dred and  fifty  arpens  through  and  under  Edward  Robertson. 

The  land  lies  in  the  county  of  New  Madrid,  in  the  State  of  Mis- 
souri, and  was  injured  by  the  earthquakes  of  December,  1811.  To 
relieve  the  inhabitants  who  had  suffered  by  this  calamity,  congress 
passed  the  act  of  17th  February,  1815,  providing  that  those  whose 
lands  had  been  materially  injured  should  be  authorized  to  locate  the 
same  quantity  on  any  of  the  public  lands  in  the  Missouri  territory, 
but  not  exceeding  in  any  case  six  hundred  and  forty  acres,  on  which 
being  done,  the  title  to  the  land  injured  should  revert  to  the  United 
States. 

The  recorder  of  land  titles  for  the  territory  of  Missouri  was  made 
the  judge,  <<  to  ascertain  who  was  entitled  to  the  benefit  of  the  act, 
and  to  what  extent,"  on  the  examination  of  the  evidences  of  claim ; 
as  compensation  for  which,  if  well  founded,  he  was  directed  to  issue 
a  certificate  to  the  claimant.  This  certificate  having  issued,  and  a 
notice  of  location  having  been  filed  in  the  surveyor-general's  office, 
on  application  of  the  claimant  the  surveyor  was  directed  to  survey 
the  land  selected,  and  to  return  a  plat  to  the  office  of  the  recorder  of 
land  titles,  together  with  a  notice  in  writing,  designating  the 
tract  *  located,  and  the  name  of  the  claimant  on  whose  be-  [  *  448  ] 
half  the  location  and  survey  had  been  made,  which  plat  and 
notice  it  was  the  duty  of  the  recorder  to  record  in  his  office,  and  he 
was  requued  to  transmit  a  report  of  the  claim  as  allowed,  together 
with  the  location  by  survey,  to  the  commissioner  of  the  general  land- 
office,  and  deliver  to  the  claimant  a  certificate  stating  the  circum- 
stances of  the  case,^'and  that  he  was  entitied  to  a  patent  for  the  tract 
designated.  The  notice  of  location  made  by  the  claimant  with  the 
surveyor-general,  is  no  part  of  the  evidence  on  which  the  general  land- 
office  acted,  but  the  patent  issued  on  the  plat  and  certfficate  of  the 
surveyor,  returned  to  the  recorder's  office,  and  which  was  by  him 
reported  to  the  general  land-office. 

The  United  States  never  deemed  the  land  appropriated  until  the 
survey  was  returned,  for  the  reason  that  there  were  many  tities  and 
daims,  perfect  and  incipient^  emanating  firom  the  provincial  govern- 
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ments  of  France  and  Spain,  and  others  from  the  United  States,  in 
the  land  district  where  the  New  Madrid  claims  were  subject  to  be 
located.  So  there  were  lead  mines  and  salt  springs  excluded  from 
entry.  Then,  again,  the  notice  of  entry  might  be  in  a  form  incon* 
sistent  with  the  laws  of  the  United  States ;  in  all  which  cases  no 
survey  could  be  made  in  conformity  to  it.  If  no  such  objection  ex- 
isted, it  was  the  duty  of  the  surveyor  to  conform  to  the  election  made 
by  the  claimant,  having  the  location  certificate  from  the  recorder. 
Still,  the  only  evidence  of  the  location  recognized  by  the  government 
as  an  appropriation,  was  the  plat  and  certificate  of  the  surveyor. 
Such  is  the  information  obtained  from  the  general  land-office.  As 
evidence  of  the  form  of  location,  and  practice  of  the  office,  we  have 
been  furnished  with  a  copy  of  the  plat  and  certificate  of  survey  on 
which  the  patent  in  this  record  is  founded,  and  which  is  annexed. 
As  before  stated,  the  patent  to  John  Robertson,  Jr.,  is  deemed  to  have 
been  issued  regularly,  and  we  must  presume  that  all  the  usual  incip« 
ient  steps  had  been  taken  before  the  title  was  perfected.  5  Wheat 
293 ;  7  Wheat  167 ;  6  Pet  724,  727,  728,  742.  And  of  course,  that 
the  certificate  of  survey  returned  by  the  recorder  was  in  the  name  of 
John  Robertson,  Jr.  The  patent  merged  the  location  certificate  on 
which  the  survey  was  founded,  so  that  no  second  survey  could  be 
made  by  virtue  of  the  certificate.  Thus  fortified  stands  the  titie  of 
the  plaintiff  below. 

The  defendant  there  relied  upon  a  notice  of  entry  filed  with  the 
surveyor-general  in  these  words :  <^  Morgan  Byrne,  as  the  legal  repre- 
sentative of  John  Robertson,  Jr.,  enters  six  hundred  and  forty  acres 
of  land,  by  virtue  of  a  New  Madrid  certificate,  issued  by  the  recorder 
of  land  titles  for  the  territory  of  Missouri,  and  dated  St  Louis,  Sep- 
tember, 1818,  and  numbered  448,  in  the  following  manner,  to  wit,  to 
Include  section  No.  32,  in  township  No.  SO,  north  of  the  base  Une, 
range  No.  15,  west  of  the  fifth  principal  meridian. 

«  8L  Lofdsj  Oct.  8, 1818.  Morgan  Byrne." 

[  *449  ]      *  Which  is  founded  on  tiie  following  certificate  of  loca- 
tion:— 

«  No.  448. 
*^  fit  Lauisy  Office  of  the  Recorder  of  Land  Titles^ 

"  September^  1818. 
*^  I  certify  that  a  tract  of  six  hundred  and  forty  acres  oi  land,  situate, 
Big  Prairie,  in  the  county  of  New  Madrid,  which  appears,  firom  the 
books  of  this  office,  to  be  owned  by  John  Robertson,  Jr.,  has  been 
materially  injured  by  earthquakes ;  and  that,  in  conformity  with  the 
provisions  of  the  act  of  congress,  of  the  17th  February,  1815,-  the  said 
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John  Robertson,  Jr.,  or  hie  legal  representatiyes,  is  entitled  to  locate 
six  hundred  and  forty  acres  of  land  on  an  j  of  the  public  lands  of  the 
territory  of  Missouri,  the  sale  of  which  is  authorized  by  law.  Vide 
Corners  Cer'e,  No.  1126,  exf  d*  Fredbrick  Bates." 


This  is  obviously  the  foundation  of  tae  survey  and  patent  to  John 
Robertson,  Jr.,  —  a  fact  admitted ;  but  it  is  insisted  that  Byrne  had 
the  better  title  to  the  recorder's  certificate ;  that  it  issued  to  him  in 
fact  as  the  ^'  legal  representative  of  John  Robertson,  Jr. ; ''  and  that 
the  notice  of  entry  filed  with  the  surveyor-general,  vested  in  Byrne  a 
title  of  a  character  on  which  he  could  have  maintained  an  ejectment 
against  Broderick ;  and  that,  consequently,  his  devisees  could  success- 
fully defend  themselves.  That  they  could  if  the  entry  be  the  better 
title,  must  be  admitted. 

There  is  evidence  in  this  record  tending  to  show  that  Morgan 
Byrne  made  the  relinquishment  of  the  New  Madrid  claim ;  but  the 
same  evidence,  (being  extracts  from  the  records  of  the  recorder's 
office,)  show  that  the  location  certificate  was  granted  to  John  Rob* 
ertson,  Jr.     They  are  as  follows :  — 


Warr.  or  ord.  of 
survey. 

Survey 

Notice  to  the  recorder 

Qa«n'tT 
claimed. 

Where 
situaM 

^;°;    Opin.ofAe 
Cult.  &c    '*<»"^- 

1 

By  XT.  S.  Corn's 
for  300  arpens, 
oer.  1126. 

John  Bobertson,  Jr. 

750 
arpens. 

Prairie 

Granted  640 
acres  £• 

A  list  of  relinquishments  of  lands  materially  injured  by  earthquakes,  in  the  late  county  of 
New  Madrid,  (present)  State  of  Missouri,  under  the  act  of  congress  of  17th  February, 
1615. 


Loc'n  cert. 

Claimants  of 
record. 

Quantity. 

Situation. 

Belinquishment  by  whom,  and  gen- 
eral remarks. 

448 

John  Robert- 
son, Jr. 

640  acres. 

Big  Prairie. 

Morgan  Byrne,  legal  representative. 

This  evidence,  taken  in  connection  with  the  deeds  to  Edward  Bob* 
ertson,  and  those  from  him  and  others  to  Byrne,  it  is  in- 
sisted, *  establish  the  better  equity  to  have  been  in  the  latter,  [  *  450  ] 
and  that  this  equity  can  be  made  available  for  the  defend- 
ants in  the  circuit  court,  by  force  of  the  act  of  the  legislature  of  Mis* 
BOnri,  which  provides  that  an  action  of  ejectment  may  be  maintained 
on  "  a  New  Madrid  location."^ 


*  See  Rey.  Code  of  Missoori  of  1826,  p.  848,  §  2;  and  Rev.  Code  of  1835,  pp.  284, 


*• 
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Oar  opinion  is,  first,  that  the  location  refeired  to  in  the  act  is  the 
plat  and  certificate  of  survey  returned  to  the  recorder  of  land-tiiles ; 
because,  by  the  laws  of  the  United  States,  this  is  deemed  the  first 
appropriation  of  the  land ;  and  the  legislature  of  Missouri  had  no 
power,  had  it  made  the  attempt,  to  declare  the  notice  of  location  filed 
with  the  surveyor-general,  an  appropriation  contrary  to  the  laws  of 
the  United  States.  The  survey  having  been  made  and  certified  to 
the  recorder  in  the  name  of  John  Robertson,  Jr.,  Byrne  had  no  title 
that  would  sustain  an  ejectment  in  any  case ;  and  of  course,  those 
claiming  under  him  cannot  successfully  defend  themselves  on  the 
evidence  they  adduced. 

But,  secondly,  suppose  the  plat  and  certificate  of  location  had  been 
made  and  returned  to  the  recorder  in  the  name  of  Morgan  Byrne,  and 
that  it  had  been  set  up  as  the  better  title  in  opposition  to  the  patent 
adduced  on  behalf  of  the  plaintiff  in  ejectment,  still,  we  are  of  opinion 
the  patent  would  have  been  the  better  legal  title.  We  are  bound  to 
presume,  for  the  purposes  of  this  action,  that  all  previous  steps  had 
been  taken  by- John  Robertson,  Jr.,  to  entitle  himself  to  the  patent, 
and  that  he  had  the  superior  right  to  obtain  it,  notwithstanding  the 
claim  set  up  by  Byrne ;  and  having  obtained  the  patent,  Robertson 
had  the  best  title,  (to  wit,  the  fee,)  known  to  a  court  of  law. 

Congress  has  the  sole  power  to  declare  the  dignity  and  effect  of 
titles  emanating  fi'om  the  United  States;  and  the  whole  legislation 
of  the  federal  government,  in  reference  to  the  public  lands,  declares 
the  patent  the  superior  and  conclusive  evidence  of  legal  title ;  until  it 
issues  the  fee  is  in  the  government  ;  by  the  patent,  it  passes  to 
the  grantee,  and  he  is  entitled  to  recover  the  possession  in  ejectment. 

K  Byrne's  devisees  can  show  him  to  have  been  the  true  owner  of 
the  seven  hundred  and  fifty  arpens  of  land,  relinquished  because  in- 
jured by  earthquakes,  and  that  the  patent  issued  to  John  Robertsony 
Jr.,  by  mistake,  then  the  equity  side  of  the  circuit  court  is  the  proper 
forum,  and  a  bill  the  proper  remedy,  to  investigate  the  equities  of  the 
parties.  But  whether  any  equity  existed  in  virtue  of  the  act  of  1815, 
and  if  so,  whether  it  was  adjudged  between  the  parties  by  the  recorder 
of  land-titles,  are  questions  on  which  we  have  formed  no  opinion,  and 
wish  to  be  understood  as  not  intimating  any. 

We  have  been  referred  to  the  case  of  Ross  v.  Barland,  1  Pet.  662, 
as  an  adjudication  involving  the  principles  in  this  case ;  we  do  not 
think  so.  In  that,  there  were  conflicting  patents ;  the  younger  being 
founded  on  an  appropriation  of  the  specific  land,  by  an  entry  in  the 
land-office  of  earlier  date  than  the  senior  patent  The  court  held  that 
the  entry  and  junior  patent  could  be  given  in  evidence  in 
[  *  451  ]  *  connection  as  one  title,  so  as  to  overreach  the  elder  patent. 
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The  practice  of  giving  in  evidence  a  special  entry  in  aid  of  a 
patent,  and  dating  the  legal  title  from  the  date  of  the  entry,  is  fa- 
miliar in  some  of  the  States,  and  especially  in  Tennessee,  yet  the 
entry  can  only  come  in  aid  of  a  legal  title,  and  is  no  evidence  of  such 
title  standing  alone,  when  opposed  to  a  patent  for  the  same  land. 
Where  the  title  has  passed  out  of  the  United  States  by  conflicting 
patents,  as  it  had  in  the  case  in  1  Pet.,  there  can  be  no  objection  to 
the  practice  adopted  by  the  courts  of  Mississippi  to  give  effect  to  the 
better  right,  in  any  form  of  remedy  the  legislature  or  courts  of  the 
State  may  prescribe. 

Nor  do  we  doubt  the  power  of  the  States  to  pass  laws  authorizing^ 
purchasers  of  lands  from  the  United  States,  to  prosecute  actions  of 
ejectment,  upon  certificates  of  purchase,  against  trespassers  on  the 
lands  purchased ;  but  we  deny  that  the  States  have  any  power  to  de- 
dare  certificates  of  purchase  of  equal  dignity  with  a  patent.  Con- 
gress alone  can  give  them  such  effect 

For  the  several  reasons  stated,  we  have  no  doubt  the  judgment  of 
the  circuit  court  was  correct,  and  order  it  to  be  affirmed. 

In  the  cases  of  Sampson  against  Broderick,  and  IVFCunie  against 
the  same,  the  judgments  are  also  affirmed. 

AFLean,  J.  dissented; 

Being  opposed  to  the  decision  of  the  court  in  this  case,  I  will  state^. 
as  shortly  as  I  can,  the  grounds  of  my  dissent  I  am  induced  to  do 
this  from  the  peculiar  circumstances  of  the  case. 

To  sustain  this  action  of  ejectment,  the  plaintiff,  in  the  circuit 
court,  gave  in  evidence  a  patent  to  John  Robertson,  Jr.,  which  states 
''that  he  had  deposited  in  the  general  land-office  a  certificate  num- 
bered 192,  of  the  recorder  of  land-titles  at  St  Louis,  Missouri;, 
whereby  it  appears  that,  in  pursuance  of  an  act  of  congress,  passed 
17th  February,  1815,  entitled  An  act  for  the  relief  of  the  inhabitants- 
of  the  late  county  of  New  Madrid,  in  the  Missouri  territory,  who  suf-^ 
fered  by  earthquakes,  the  said  John  Robertson,  Jr.  is  confirmed  in  hiS' 
claim  for  640  acres  of  land,  being  survey  No.  2,810,  and  section  32^ 
of  township  50,  north,  in  range  15,  west  of  the  5th  principal  meridi- 
an line,"  &c.  The  patent  bears  date  17th  June,  1820.  On  the  16th 
November,  1830,  the  patentee  conveyed  the  land  to  Augustus  H. 
Evans.  And  on  the  7th  June,  1831,  Evans  conveyed  to  Broderick,. 
the  lessor  of  the  plaintiff. 

The  defendants  first  gave  in  evidence  a  confirmation  of  a  Spanish 
daim  for  settlement  and  cultivation  to  John  Robertson,  Jr.,  for  640 
acres  of  land  in  the  Big  Prairie,  ncEur  New  Madrid.     The  entire  in- 
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terest  in  this  right  was  conveyed  by  John  Sobertson,  Jr.  to  Edward 
Robertson,  Sr.,  the  29th  May,  1829. 

On  the  30th  October,  1813,  Edward  Robertson,  Sr.,  conveyed 
300  arpens  of  this  tract  of  land  to  Morgan  Byrne.  And 
[  •462  ]  •the  11th  of  September,  1816,  he  conveyed  to  Byrne  250 
arpens  more  of  the  same  tract.  On  the  29th  October,  1816, 
Robertson  conveyed  to  William  Shelby  250  arpens  of  the  same  tract 
And  on  the  2d  December,  1816,  Shelby  conveyed  to  Levi  Grimes ; 
and  on  the  26th  February,  1817,  Grimes  conveyed  to  Morgan  Byrne. 

By  these  conveyances,  Byrne  became  vested  with  the  entire  orig- 
inal right  of  John  Robertson,  Jr.  to  the  tract  of  land  as  above  stated* 

Under  the  act  of  congress  of  the  17th  February,  1815,  any  person 
owning  land  within  the  county  of  New  Madrid,  in  the  Missouri  ter- 
ritory, which  had  been  injured  by  earthquakes,  had  the  right  to  relin- 
quish the  same  to  the  United  States,  and  receive  a  certificate  therefor^ 
specifying  the  quantity  of  acres  not  to  exceed  640,  which  he  was  au- 
thorized to  locate  on  any  land  of  the  United  States ;  and  on  such 
location  being  made,  the  land  relinquished  became  absolutely  vested 
in  the  United  States. 

Under  this  law,  Byrne  relinquished  to  the  United  States  the  640 
acres  in  the  Big  Prairie,  as  the  legal  representative  of  John  Rob- 
ertson, Jr.,  who  was  the  claimant  of  record  originally.  The  following 
is  a  copy  of  the  certificate  of  location  issued  on  this  relinquishment:— 

No.  448.  St  Louis,  Office  of  the  Recorder  of  land-titles, 

September,  1818. 

I  certify  that  a  tract  of  640  acres  of  land  situate.  Big  Prairie,  in 
the  county  of  New  Madrid,  which  appears  from  the  books  of  this 
office  to  be  owned  by  John  Robertson,  Jr.,  has  been  materially  in- 
jured by  earthquakes ;  and  that,  in  conformity  with  the  provisions  of 
the  act  of  congres  of  the  17th  February,  1815,  the  said  John  Robert- 
son, Jr.,  or  his  legal  representatives,  is  entitled  to  locate  640  acres  of 
land  on  any  of  the  public  lands  of  the  territory  of  Missouri,  the  sale 
of  which  is  authorized  by  law. 

[Signed,]  Frederick  Bates. 

And  on  the  8th  of  October,  1818,  Byrne  made  the  following  loca- 
tion :  —  » 

'^  Morgan  Byrne,  as  the  legal  representative  of  John  Robertson, 
Jr.,  enters  640  acres  of  land  by  virtue  of  a  New  Madrid  certificate, 
issued  by  the  recorder  of  land-titles  for  the  territory  of  Missouri,  and 
dated  St  Loujis,  September,  1818,  and  numbered  448,  in  the  follow- 
mg  manner,  to  wit :  to  include  section  No.  32,  in  township  No.  60, 
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north  of  the  base  line,  range  No.  15  west  of  the  5th  principal  mei> 
dian."     And  here  the  evidence  of  the  defendants  closed. 

On  this  state  of  facts  the  defendant's  counsel  moved  the  court  to 
instruct  the  jury,  that  the  entry  or  New  Madrid  location,  made  by 
Morgan  Byrne  in  his  own  name,  is  proof  of  a  legal  title  to 
the  land,  *  and  is  a  sufficient  defence  against  all  persons  [  *  453  ] 
who  do  not  show  a  better  legal  title  to  the  same  land.  That 
if  the  jury  believe  the  patent,  a  copy  of  which  has  been  given  m  ev- 
idence by  the  plaintiif,  issued  on  the  location  made  by  Morgan  Byrne, 
the  patent  is  not  such  a  title  as  will  avail  against  the  location. 

The  revised  code  of  Missouri  of  1825,  which  was  in  force  when 
this  action  was  commenced,  provides  that  a  New  Madrid  location 
shall  be  a  title  on  which  to  sustain  an  action  of  ejectment  against 
any  person  not  having  a  better  title. 

The  defendants  show,  by  deeds  of  conveyance  from  John  Robert* 
son,  Jr.,  that  Morgan  Byrne  had  a  full  and  clear  title  to  the  640  acres 
of  land  near  New  Madrid ;  that  he  relinquished  said  land  under  the 
act  of  congress  of  1815,  to  the  United  States,  and  located  the  section 
of  land  now  in  controversy.  He  being  the  owner  of  the  land,  as  the 
legal  representative  of  John  Robertson,  Jr.,  was  the  only  person  who 
could  relinquish  it  to  the  United  States.  By  virtue  of  this  relin* 
quishment,  and  in  consideration  of  its  having  been  made,  he  received 
the  certificate  which  authorized  him  to  locate  the  same  number  of 
acres  of  any  part  of  the  public  land  which  had  been  offered  for  sale. 

It  appears  that  under  the  law  of  1815,  the  New  Madrid  claimant 
had  to  show  a  confirmation  of  the  land  claimed  by  him  on  the  publie 
records  in  the  name  of  the  first  claimant,  and  to  show  a  derivative 
title  to  himself,  before  he  was  permitted  to  relinquish  it  to  the  gov- 
ernment. And  in  the  present  instance,  John  Robertson,  Jr.  being  the 
original  confirmee  of  the  title,  the  record  was  pronounced  establish- 
ing the  fact ;  and  Byrne  then  proved,  by  an  exhibition  of  his  deeds, 
that  Robertson  had  parted  with  all  his  right  in  the  premises,  and  that 
he  was  his  legal  representative.  It  was  in  this  capacity  that  the  re- 
linquishment was  made,  and  the  certificate  of  location  was  issued. 
And  he  made  the  location  of  the  land  in  controversy  in  the  same 
character. 

In  this  view  of  the  case,  there  can  be  no  doubt  that  Byrne  or  his 
assignee  has  the  title  to  the  land.  And  that  there  is  possession 
under  this  title,  is  shown  by  the  fact  that  the  action  of  ejectment 
was  commenced  by  the  lessor  of  the  plaintiff,  to  obtain  the  posses- 
sion. 

Tt  appears  that  the  patent  was  issued  to  John  Robertson,  Jr.,  im- 
properly, as  in  1809  he  conveyed  all  his  interest  in  the  land  relin* 
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qttished.  Before  the  emanation  of  the  patent,  he  had  not  a  shadow 
of  title,  either  equitable  or  legal,  to  the  land  in  dispute.  And  the 
patent  must  have  been  fraudulently  obtained  by  him,  on  the  pre- 
sentation of  the  certificate  of  location  made  by  Byrne.  The  evidence 
on  this  point  is  too  clear  to  be  controverted.  It  is  established  by 
deeds  executed  in  the  most  solemn  form,  and  by  records  which  con- 
tain the  highest  verity.  The  inference  of  the  fraud  is  as  irresistible 
as  Eire  the  facts  from  which  it  is  inferred. 

The  proof  of  Byrne's  title  is  irrefragable,  and  it  is  equally 
[  •  454  ]  clear  *  that  Robertson  had  no  title  to  the  land  until  he  fraud- 
ulently obtained  the  patent.  Having  no  shadow  of  right, 
he  could  obtain  the  patent  in  his  own  name  by  no  other  than  fraud- 
ulent means.  And  no  court  which  could  feel  itself  authorized  to 
look  behind  the  patent,  could  hesitate  to  pronounce  the  title  of  Byrne 
valid  against  the  patentee,  who  has  sought  to  cover  his  fraud  by  this 
legal  instrument. 

And  the  question  here  arises,  whether,  under  the  Missouri  statute, 
the  circuit  court  ought  not  to  have  instructed  the  jury,  that  under  the 
deeds  and  records  given  in  evidence,  Byrne's  was  the  better  title.  I 
cannot  doubt  that  this  instruction  should  have  been  given. 

The  statute  makes  the  location  a  legal  title  for  the  purposes  of  the 
action  of  ejectment.  And  if  it  be  a  good  title  on  which  to  bring  an 
ejectment,  it  must  be  equally  effectual  in  the  defence  of  such  an  ac- 
tion. This  title,  the  statute  declares,  shall  prevail  against  any  person 
who  has  not  the  better  title. 

And  what  kind  of  a  title  is  this  better  title  ?  Surely,  it  is  a  title 
that,  under  the  facts  and  circumstances  of  the  case,  ought  to  prevail 
against  that  to  which  it  is  opposed* 

It  is  urged  that  this  better  title  must  mean  a  better  title  than  oth- 
era  of  the  same  class ;  but  that  it  can  never  be  considered  a  better 
title  against  a  patent.  And  why  may  it  not  be  considered  a  better 
title  against  the  patent  ? 

The  title  set  up  in  the  defence  derives  its  validity  from  laws  of  the 
United  States,  as  entirely  as  the  patent.  The  question  then  is,  which 
is  the  better  title  of  the  two,  both  originating  from  the  same  sover- 
eignty ?  The  statute  of  Missouri  does  nothing  more  than  declare 
that  a  court  of  law  may  do  in  an  action  of  ejectment,  what  no  one 
doubts  would  be  competent  for  a  court  of  chancery  to  do. 

And  may  not  the  legislature  do  this  ?  It  does  not  originate  a  title 
lender  any  pretence  of  state  sovereignty,  which  is  to  operate  against 
a  patent  from  the  United  States ;  but  it  gives  to  a  court  of  law, 
powers  in  the  action  of  ejectment,  which  in  some  other  States  are 
eoLcrcised  only  by  a  court  of  chancery.     This  has  always  been  the 
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rule  in  Pennsylvania,  and  in  other  States  which  have  no  court  of 
chancery. 

Technically,  a  location  is  an  inchoate  legal  title.  But,  out  of  this 
class  of  titles,  a  new  rule  of  equity  grew  up,  by  the  practice  of  the 
courts  of  Kentucky.  And  this  rule  is  not  in  conformity  with  the 
long-established  principles  of  a  court  of  equity. 

As  between  conflicting  entries,  the  doctrine  of  notice  is  utterly 
discarded.  The  entry  must  be  a  legal  one,  by  embracing  all  the 
substantial  requisites  of  the  law,  or  a  subsequent  entry  may  be  made 
on  the  same  land,  though  the  locator  have  full  knowledge  of  the  first 
entry. 

This  forms  an  anomaly  in  the  history  of  equity  jurisdiction.  It 
authorizes  a  court  of  equity  to  give  efTed;  to  that  which  is,  in  itself, 
strictly  a  legal  right. 

Principles  growing  out  of  this  peculiar  system  have  been 
acted  *  on  from  necessity,  by  the  courts  of  the  United  States,  [  *  455  ] 
but  they  have  not  been  regarded  as  appropriate  to  an  equi- 
table jurisdiction  in  other  cases. 

Had  the  courts  of  Kentucky  acted  upon  entries  as  legal  titles, 
whether  under  their  own  rules  or  by  virtue  of  statutory  provisions, 
the  courts  of  the  United  States  would  have  adopted  the  same  mode 
of  proceeding.  In  the  State  of  Tennessee,  a  junior  patent  under 
the  first  entry  will  overreach  an  elder  patent,  under  a  junior  conflict- 
ing entry.  This,  in  Kentucky,  would  be  the  exercise  of  an  equitable 
jurisdiction.  In  Missouri,  under  the  statute,  it  would  be  examinable 
at  law. 

It  is  said,  the  patent  merges  the  location.  This,  under  the  Ken- 
tucky system,  is  true ;  but,  where  the  patent  has  been  issued  through 
a  mistake  or  fraud,  to  an  individual  who  was  not  entitled  to  it,  a 
court  of  equity  will  control  the  right  of  the  patentee,  by  compelling 
him  to  convey  to  the  person  who  has  the  better  right. 

And  why  may  not  a  court  of  law  protect  this  better  right?  The 
right  may  be  investigated  as  fully,  and,  considering  the  nature  of  the 
rights  under  the  Missouri  statute,  as  safely  in  a  court  of  law  as  in  a 
court  of  chancery.  But  this,  with  the  court,  is  not  a  question  of 
policy.  It  is  a  rule  of  evidence  and  of  property  adopted  by  the 
State  of  Missouri,  and  our  whole  course  of  adjudications  requires  us- 
to  regard  it  There  is  therefore  no  more  violation  of  principle  in  ex- 
amining the  title  of  Byrne  at  law,  than  in  equity.  The  result  is  sub- 
stantially the  same  in  both  modes,  as  the  title  of  Byrne  must  be 
protected  from  the  fraud  by  which  it  has  been  attempted  to  be  over- 
reached and  subverted. 

Judging  from  the  evidence  of  this  case,  I  have  never  seen  a  grossei 

21* 
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act  of  fraud  than  the  obtainment  of  this  patent  by  Robertson,  eleven 
years  after  he  had  conveyed  every  vestige  of  right  in  the  land  which 
was  relinquished  as  the  consideration  to  the  United  States  for  the  lo- 
cation  in  controversy. 

It  was  stated  in  the  argument  that  Byrne  made  the  location,  but 
took  no  step  subsequently  to  perfect  the  title.  That  Robertson  had 
the  survey  executed  and  returned.  This  is  an  argument  against  the 
record.  By  the  certificate  which  aii^thorized  the  location,  it  was  re- 
quired to  be  located  on  land,  ^'  the  sale  of  which  is  authorized  by 
law."  And  no  land  is  authorized  by  law  to  be  sold,  except  such  as 
has  been  surveyed  by  the  officers  of  the  United  States.  The  loca- 
tion in  question  was  made  on  a  section  designated  by  its  number, 
township,  and  range,  and  which  of  course  had  been  surveyed. 

As  Robertson's  name  was  inserted  in  the  location  agreeably  to  the 
forms  used,  he  being  the  original  claimant  on  record,  of  the  New 
Madrid  tract  relinquished,  he  was  enabled  to  practise  an  imposition 
and  fraud  on  the  commissioner  of  the  general  land-office,  and  obtain 
the  patent. 

It  is  a  well-settled  principle,  that  fraud  may  be  investigated  as 

well  at  law  as  in  chancery ;  and  I  am  strongly  inclined  to 

[  *  456  ]  think  if  *  this  fraud  had  been  brought  before  the  court  and 

jury,  independent  of  the  statute  of  Missouri,  they  must  have 

determined  that  it  vitiated  the  patent 

Can  any  one  look  at  these  two  titles,  that  of  Byrne  having  been 
obtained  by  a  fair  purchase,  relinquishment,  and  location,  and  that 
of  Robertson  by  fraudulently  obtaining  the  patent,  and  hesitate  in 
deciding  which  is  the  better  title.  And  it  appears  to  me  that  the 
statute  of  Missouri,  in  providing  that  such  a  location  shall  be  a  title,  on 
which  an  action  of  ejectment  may  be  sustained,  covers  the  whole  case, 
and  enables  the  court  and  jury  to  determine  which  is  the  better  title. 

In  the  case  of  Sims's  Lessee  u.  Irvine,  3  Dall.  457,  this  court  say : 
^  in  Pennsylvania,  where  the  consideration  has  been  paid,  a  survey, 
though  unaccompanied  by  a  patent,  gives  a  legal  right  of  entry, 
which  is  sufficient  in  ejectment."  Why  they  have  been  adjudged  to 
give  such  right;  whether  from  a  defect  of  chancery  powers,  or  for 
other  reasons  of  policy  or  justice,  is  not  now  material.  The  right 
once  having  become  an  established  legal  right,  and  having  incorpo* 
rated  itself,  as  such,  with  property  and  tenures,  it  remains  a  legal 
right  notwithstanding  any  new  distribution  of  judicial  powers,  and 
must  be  regarded  by  the  common  law  courts  of  the  United  States, 
in  Pennsylvania,  as  a  rule  of  decision. 

And  in  the  case  of  Ross  v.  Doe  on  the  demise  of  Barland  et  cU 
1  Pet  664,  this  court  say :  '*  For  the  plaintiff  it  is  argued  that  the  state 
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court  erred  in  deciding  that  the  elder  grant  ahould  not  prevail  in  the 
action  of  ejectment." 

The  question  in  this  case  was  between  a  claimant  under  a  patent 
of  the  United  States,  and  one  who  claimed  the  same  land  under  a 
donation  certificate  given  by  commissioners.  The  question  was 
identicaUy  the  same  in  principle,  as  in  the  case  under  consideration. 

And  this  court  decided :  <^  Where  by  the  established  practice  of 
courts  in  particular  States,  the  courts  in  actions  of  ejectment  look  be* 
yond  the  grant,  and  examine  the  progressive  stages  of  the  title  from 
its  incipient  state  until  its  consummation,  such  a  practice  will  form 
the  law  of  cases  decided  under  the  same,  in  these  States ;  and  the 
supreme  court  of  the  United  States  regard  those  rules  of  decision 
in  cases  brought  up  from  such  States,  provided  that,  in  so  doing,  they 
do  not  suffer  the  provisions  of  any  statute  of  the  United  States  to  be 
violated.  Under  the  act  of  congress  of  March  3, 1803,^  such  lands 
only  were  authorized  to  be  offered  for  sale  as  had  not  been  appropri- 
ated by  the  previous  sections  of  the  law,  and  certificates  granted  by 
the  commissioners  in  pursuance  thereol  A  right,  therefore,  to  a 
particular  tract  of  land  derived  firom  a  donation  certificate,  given 
under  that  law,  is  superior  to  the  title  of  any  one  who  purchased  the 
same  land  at  the  public  sales."  This  was  the  rule  in  ej  ectment  cases 
in  the  State  of  Alississippi,  firom  whence  this  cause  was  brought. 

This  decision  was  given  in   1828;  the  one  cited  from 
Dallas  was  *made  in  1799 ;  and  the  rule  laid  down  in  these  [  *  457  ] 
cases  has  not  been  questioned  by  any  other  adjudication  of 
this  court.     Other  decisions  might  be  refeired  to  of  the  same  import, 
but  it  is  deemed  to  be  unnecessary. 

I  will,  however,  notice  a  case  decided  at  the  present  term,  which, 
in  my  judgment,  in  principle,  has  a  strong  application  to  the  ques- 
tion under  consideration.  By  a  statute  of  Kentucky,  it  is  provided 
that  '^  any  person  having  both  the  legal  title  and  possession  of  land, 
may  institute  a  suit  against  any  other  person  setting  up  a  claim 
thereto ;  and  if  the  complainant  shall  be  able  to  establish  his  title  to 
such  land,  the  defendant  shall  be  decreed  to  release  his  claim  thereto, 
and  to  pay  the  complainant  his  costs,"  &c.  Now,  here  is  a  statute 
which  creates  an  equity,  or  rule  of  proceeding  in  a  court  of  chan- 
cery ;  which,  in  the  case  of  Clark  v.  Smith,  13  Pet  195,  has  been 
very  promptly  recognized  as  a  rule  of  proceeding  in  this  court. 

Now  the  statute  of  Missouri  created  a  legal  right,  or  rule  of  pro- 
ceeding, in  the  action  of  ejectment  And  if  the  Kentucky  statute 
can  give  the  rule  of  proceeding  to  this  court  in  chancery,  why  may 
not  the  Missouri  statute  do  the  same  thing  at  law? 

I  2  Stata.  at  Large,  229. 
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In  the  State  of  Illinois,  by  statute,  a  certificate  of  the  register  of 
the  land-office  of  the  United  States  of  an  entry  of  land,  is  made  a 
good  title  on  which  to  sustain  an  action  of  ejectment ;  and  the  su- 
preme court  of  that  State  has  long  since  settled  the  rule,  that  such  a 
title  may  be  held  good  against  a  patent  wrongfully  or  fraudulently 
obtained.  In  the  State  of  Alabama  there  is  a  similar  law,  and  it 
has  received,  by  the  supreme  court  of  that  State,  the  same  con- 
struction. 

The  idea,  that  if  a  State  can  pass  a  law  authorizing  an  action  of 
ejectment  on  a  certificate  oT  the  register,  and  that,  if  this  certificate, 
under  any  circumstances,  should  be  held  the  better  title,  against  a 
patent  wrongfully  issued,  would  endanger  the  public  lands,  is  so  novel 
and  so  unfounded  that  I  must  notice  it  Had  not  such  an  argument 
been  advanced,  I  should  have  supposed  that  two  things  so  wholly 
disconnected  as  this  premise  and  conclusion  could  never  be  associated 
in  the  mind  of  any  one. 

How  are  the  public  lands  endangered  by  the  establishment  of 
this  rule  ? 

The  certificate  as  well  as  the  patent  emanate  from  the  federal  gov» 
ernment  Now,  if  the  patent  through  mistake  or  fraud  has  been 
issued  wrongfully,  no  one  doubts  that  a  court  of  chancery  may  pro- 
tect the  right,  in  such  a  case,  of  the  certificate  holder.  The  State  of 
Illinois  says,  this  may  be  done  at  law,  and  this  is  the  whole  matter. 
If  there  be  danger  to  the  public  laws  in  this,  it  is  not  only  a  modern 
discovery,  but,  to  guard  effectuaUy  against  the  danger,  the  States 
must  abolish  their  courts  of  chancery,  or  restrict  them  under  all  cir- 
cumstances from  questioning  the  right  of  the  patentee.  If  the  state 
courts  cannot  try  these  cases  between  their  own  citizens  and  under 
their  own  laws,  where  are  they  to  be  tried  ?  All  who  claim  under  a 
patent  are  entitled  to  the  same  rights  as  the  patentee. 

Mr.  Justice  M'Elinley  concurred  in  the  opinion  with  IVIr.  Justice 
M'Lean. 

8  H.  82,  660;  4  H.  17;  9  H.  421 ;  12  H.  69;  18  11.  87,  19  H.  898;  21  H.  481,  498; 

22  H.  144,  448 ;  28  H.  236 ;  6  Wal.  142. 


Richard  Baynall  Keenb  v.  Warren  Whittaker,  and  others, 

13  P.  459. 

A  case  cannot  bo  brought  by  a  writ  of  error  from  a  circait  court  of  the  United  States,  npon 
a  record  contflinin;^  only  an  agreed  statement  of  facts,  without  any  of  the  proceedings 
below  except  the  judgment. 

This  case  came  up  from  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Louisiana. 

The  case  was  submitted  to  the  court,  without  argument. 
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Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  case  has  been  brought  to  this  court  on  an  agreed  statement 
of  facts,  without  any  of  the  proceedings  in  the  court  below  being  in 
the  record. 

It  cannot  appear,  therefore,  that  this  court  has  jurisdiction  of  the 
case;  which  is  essential  before  it  can  give  its  judgment  in  any 
cause. 

We  refer  also  to  the  11th  and  31st  rules  of  this  court  The  11th 
is  as  follows :  "  It  is  ordered  by  this  court,  that  the  clerk  of  the 
court  to  which  any  writ  of  error  shall  be  directed,  may  make  return 
of  the  same,  by  transmitting  a  true  copy  of  the  record,  and  of  all 
proceedings  in  the  cause,  under  his  hand,  and  the  seal  of  the  court.'' 

The  31st  rule  is :  <'  No  cause  will  hereafter  be  heard,  until  a 
complete  record,  containing  in  itself,  without  references  aliunde^  all 
the  papers,  exhibits,  depositions,  and  other  proceedings,  which  are 
necessary  to  the  hearing,  shall  be  filed. 

The  court  orders  this  case  to  be  dismissed 

18  H.  109;  20  H.  188. 


Nathan  Carr,  and  others,  Appellants,  v.  Joseph  Hoxie,  Appellee. 

13  P.  460. 

An  appeal,  by  a  defendant  in  eqnitj,  having  been  diamisted  for  want  of  proseention,  the 
circuit  court,  on  petition,  allowed  another  appeal,  and  at  the  same  time  passed  a  decree  to 
execute  the  original  decree  ;  from  this  last  decree  the  defendant  also  appealed.  Htld,  that 
the  circuit  court  had  the  power  to  proceed  to  execute  the  original  dccrco,  tlie  second  ap- 
peal  therefrom  not  operating  as  a  sttpertedeas,  and  that,  consequently,  the  last  appeal, 
from  the  decree  to  execute  the  original  decree,  must  be  dismissed. 

The  case  is  stated  in  the  opinion  of  the  court. 

TUlinghast^  fox  the  appellant 

Cozey  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  462  ] 

This  is  an  appeal  from  a  decree  in  equity  of  the  circuit  court 
for  the  district  of  Rhode  Island,  made  in  a  case  where  the  appellant 
was  the  original  defendant  The  facts,  so  far  as  they  are  now  be- 
fore us  upon  the  present  record  and  appeal,  are  briefly  these :  The 
original  decree  was  made  at  the  June  term  of  the  circuit  court, 
1834 ;  and  at  the  same  term,  an  appeal  was  taken  therefrom  to  the 
supreme  court  The  appeal  was  entered  at  January  term,  1835, 
of  the  supreme  court,  and  was  dismissed  for  want  of  due  prosecu- 
tion, at  January  term,  1837.     At  the  November  term  of  the  circuit 
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court,  1837,  a  petition  was  filed  by  the  original  appellant,  praying 
for  a  new  and  second  appeal  from  the  original  decree ;  which  was 
granted  by  the  court,  upon  bonds  being  given  according  to  law. 
At  the  same  term,  the  original  plaintiff  prayed  for  further  proceed- 
ings to  enforce  the  original  decree,  whereupon  a  supplemental  decree 
was  passed  by  the  court  for  a  sale  of  the  premises  in  contro- 
versy, pursuant  to  the  original  decree ;  and  from  this  last  decree  the 
original  appellant  also  claimed  an  appeal,  which  was  granted  by  the 
court  upon  his  giving  bonds ;  and  the  case  now  comes  before  us 
solely  upon  this  last  appeal,  the  record  and  proceedings  in  the  origi- 
nal suit  not  having  as  yet  been  brought  up  and  filed  in  the  court, 
in  pursuance  of  the  second  appeal  from  the  original  decree  already 
referred  to.  The  question,  therefore,  whether  this  second  appeal 
lies  to  this  court,  after  the  dismissal  of  the  former  appeal,  is  not  now 
before  us ;  and  can  only  arise  when  the  original  proceedings  shall 
come  before  us,  upon  a  due  prosecution  and  entry  of  the  second 
appeal.  The  only  question  now  before  us  is,  whether  this  second 
appeal  is,  under  the  circumstances,  a  supersedeas  to  all  further  pro- 
ceedings in  the  circuit  court  to  execute  the  original  decree.  If  it 
is,  then  the  appeal  from  the  supplemental  decree  of  sale  is  maintain- 
able ;  otherwise,  it  ought  to  be  dismissed.  Upon  full  consideration, 
we  are  of  opinion  that  it  is  no  supersedeas;  that  the  circuit  court 
b  at  full  liberty,  in  its  discretion,  to  proceed  to  execute  the  original 
decree,  if  it  shall  deem  it  advisable ;  and  that  the  supplemental 
decree  of  sale  is  but  a  decree  in  execution  of  the  original  decree ; 
and  not  a  final  decree  in  the  contemplation  of  the  acts  of  congress, 
from  which  an  appeal  like  that  now  before  us  lies.  It  must,  there- 
fore, be  dismissed  with  costs.  But,  in  order  to  guard  against  any 
misapprehension,  it  is  proper  to  add,  that  this  dismissal  is  in  no 
sense  to  be  construed  to  prevent  the  original  proceedings  and  decree 
from  being  brought  before  this  court  upon  the  second  appeal  taken 
thereto  in  the  circuit  court,  for  full  consideration,  whether  it  lies 
or  not 


Thomas  O.  Burton,  Appellant,  v.  William  L.  Smith  and  others, 

Appellees. 

13  P.  464. 

A  judgment  ia  a  lien  on  a  reversionary  estate  in  land,  expectant  on  the  termination  of  a 

life-estate. 
A  court  of  equity  will  order  a  reversion,  expectant  on  a  life-estate,  to  be  sold,  to  satiaf  j  the 

lien  of  A  judgment  against  a  deceased  debtor. 
Though  where  the  legal  remedy  by  the  levy  of  an  elegit  will  pay  the  debt  out  of  the  rents 

and  profits  in  a  reasonable  time,  the  court  might  refuse  to  interfere,  this  has  no  applicataon 

to  the  case  of  a  reversion  expectant  on  a  life-estate. 
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The  case  is  stated  in  the  opinion  of  the  court. 

Lyons^  for  the  appellant. 
Bobinson^  contra. 

•Barbour,  J.,  delivered  the  opinion  of  the  conrt.  [  •477  ] 

This  is  an  appeal  from  a  decree  of  the  circnit  court,  for 
the  fifth  circuit,  and  eastern  district  of  Virginia. 

The  case  was  this :  — 

In  the  month  of  June,  1827,  Smith  and  Kennedy  obtained  a  judg- 
ment in  the  circuit  court  against  Reuben  Burton,  for  $1,348.75,  with 
interest  from  the  14th  October,  1823,  and  costs.  On  this 
*  judgment,  an  elegit  was  issued  on  the  31st  of  December,  [  *  478  ] 
1827.  On  the  12th  of  August,  in  the  same  year,  Reuben 
Burton,  by  deed  conveyed  his  real  estate  to  certain  trustees,  in  trusty 
to  sell  the  same  for  the  benefit  of  his  creditors ;  amongst  many  other 
debts  enumerated  in  the  deed,  the  judgment  ahready  mentioned,  re- 
covered by  Smith  and  Kennedy,  was  included. 

These  last-mentioned  creditors,  the  appellees,  never  assented  to,  or 
accepted  any  thing  under  the  trust  deed.  Burton  having  died,  the 
only  trustee  who  accepted  the  trust,  on  the  21st  of  December,  1829, 
sold,  under  the  deed,  all  the  estate,  both  real  and  personal  conveyed 
by  it;  and  at  that  sale,  Sarah  Burton  by  her  agent,  purchased,  at  the 
price  of  $1,000,  the  interest  of  Reuben  Burton,  that  is,  two  fifth  parts 
in  a  certain  tract  of  land  called  Springfield,  supposed  to  contain 
about  500  acres,  and  also  his  interest  in  certain  coal-pits  on  the  same 
tract.  The  character  of  Reuben  Burton's  interest  in  the  Springfield 
tract  of  land,  as  appears  from  the  record,  was  that  of  a  reversion  in 
fee,  after  an  estate  for  life.  And  the  character  of  his  interest  in  the 
coal-pits,  as  appears  from  an  agreement  in  the  record,  was  this :  The 
heirs  of  Daniel  Burton,  of  whom  Reuben  wsis  one,  were  to  have, 
during  the  widow's  life,  the  right  of  occupying,  using,  and  working 
the  coal-pits,  and  the  right  and  power  of  sinking  shafts,  and  searching 
for  coal  on  any  part  of  the  land,  except  the  yard,  &c. ;  paying  to  the 
widow,  during  her  life,  the  yearly  sum  of  $200,  for  her  dower  interest. 
The  same  agreement  will  show  his  interest  in  a  mineral  spring,  also 
included  in  the  decree. 

After  the  death  of  Reuben  Burton,  the  appellees,  finding  that  there 
was  no  personal  estate  to  satisfy  their  debt,  in  September,  1834, 
filed  their  bill  to  enforce  the  lien  created  by  their  judgment ;  making 
amongst  others,  Sarah  Burton  a  defendant,  as  purchaser  of  the  in« 
terest  of  Reuben  Bmion,  before  described,  in  the  Springfield  tract  of 
land,  and  coal-pits. 


252         SUPREME   COURT  OP  THE   UNITED  STATES. 

Burton  v.  Smith.    13  P. 


She  answered,  saying  that  the  property  conveyed  to  her  was  act 
purchased  for  her  own  benefit,  but  for  the  benefit  of  her  sou,  Thomas 
O.  Burton,  the  appellant.  She  insisted,  in  her  answer,  that  the 
appellees  had  no  right  to  enforce  their  judgment,  as  more  than  five 
years  had  elapsed  since  the  death  of  Reuben  Burton;  she  denied  that 
the  judgment  created  any  lien  on  the  property  purchased  by  her  which 
was  valid  against  her ;  she  insisted  that  the  appellees  were  entitled 
to  no  relief  in  equity ;  and  that,  at  all  events,  a  sale  should  not  be 
decreed. 

An  amended  bill  was  thereupon  filed,  making  Thomas  O.  Burton 
a  defendant  He  filed  an  answer,  insisting  upon  the  grounds  taken 
by  Sarah  Burton. 

The  cause  coming  on  to  be  heard,  the  court  held  the  reversionary 
interest  of  Reubeu  Burton  in  the  Springfield  tract  of  land,  and  his 
interest  in  the  right  of  occupying  and  working  the  coal-pits  thereon, 
and  also  his  interest  in  the  mineral  spring  thereon,  with  the  twenty- 
five  acres  of  land  adjoining  thereto,  liable  to  the  appellees' 
[  *  479  ]  judgment ;  *  and  decreed  a  moiety  of  Reuben  Burton's  in* 
terest  to  be  sold.     From  that  decree  this  appeal  is  taken.   . 

Upon  this  state  of  facts,  two  questions  arise:  1.  Whether  the 
judgment  created  a  lien  on  the  reversionary  interest  of  Reuben  Burton 
in  the  land  in  question  ?  And,  2.  Whether  it  was  competent  to  the 
court  to  decree  a  sale  of  his  interest,  with  a  view  to  accelerate  the 
payment  of  the  debt;  or  whether  the  appellees  should  have  been  left 
to  such  remedy  as  they  had  at  law  ? 

As  to  the  first  point.  In  relation  to  lands  of  which  the  debtor  has 
the  actual  seisin,  there  is  no  doubt  but  that  the  judgment  creates  a 
lien.  Upon  this  subject,  this  court  said,  in  the  case  of  the  United 
States  v.  Morrison  and  others,  4  Pet.  124,  there  is  no  statute  in 
Virginia  which  expressly  makes  a  judgment  a  lien  upon  the  lands  of 
the  debtor.  As  in  England,  the  lien  is  the  consequence  of  a  right  to 
take  out  an  elegit.  During  the  existence  of  this  right,  the  lien  is 
universally  acknowledged.  That  right  unquestionably  existed  in  this 
case ;  because  an  elegit  did  actually  issue  within  the  year  after  the 
judgment  was  rendered.  There  would  then  be  no  sort  of  difficulty 
upon  the  question  of  a  lien,  if  the  debtor  had  had  actual  seisin  of  the 
land ;  but  the  difficulty  is  suggested  that  his  interest  was  reversionary 
only.  Let  us  inquire  whether  this  interposes  any  obstacle.  All  the 
authorities,  ancient  and- modem,  agree  in  this  proposition  that  a 
reversion  after  an  estate  for  life  is  assets ;  or  as  some  of  the  books 
express  it,  qtuisi  assets,  in  the  hands  of  the  heir,  in  regard  to  the  bond 
of  his  ancestor,  binding  heirs ;  and  that,  in  such  case,  the  plaintiff 
may  take  judgment  of  it,  quando  accident.     Dyer,  373.     Carthew, 


JANUARY  TERM,  1839.  258 


BQiton  V,  Smith.     13  P. 


129.  1  Lord  Ray.  53.  Chitty  on  Descents,  336.  In  Dyer,  ubi  supra^ 
the  fonn  of  the  judgment  in  such  case  is  given.  It  is, ''  that  he  should 
recover  the  debt  and  damages  of  the  aforesaid  reversion,  to  be  levied 
when  it  shall  fall  in."  And  it  is  added,  that  a  special  writ  shall  issue 
to  extend  the  whole.  The  doctrine  upon  this  subject  is  laid  down 
very  clearly  by  the  master  of  the  rolls,  in  the  case  of  Tyndale  v. 
Warre,  1  Jacob,  217,  218.  There  are,  says  he,  three  cases  of  rever-  , 
sions ;  if  it  be  a  reversion  dependent  upon  a  term  of  years,  the  law 
does  not  consider  the  term  as  any  thing,  and  judgment  is  given  against 
the  heirs,  if  he  plead  reins  per  descent  But  if  the  creditor  take  out 
an  elegit^  he  is  stopped  by  the  term,  which  is  a  good  defence  for  the 
lessee  in  ejectmenl^  and  so  there  is  a  cesset  exectUio  during  the 
term.  K  it  be  a  reversion  after  an  estate  for  life,  the  heir  must 
plead  specially,  stating  that  he  has  no  assets  except  this,  and  setting 
forth  what  it  is;  the  creditor  may  then  take  judgment  quando 
accideriL  In  the  case  of  a  reversion  after  an  estate  tail,  the 
authorities  say,  that  the  heir  may  plead,  generally,  reins  per  descent, 
distinguishing  this  from  the  plea  in  the  case  of  a  reversion  after 
an  estate  for  life.  The  plaintiff  may  then  reply,  that  there  is  this 
reversion  descended  to  the  defendant;  and  he  may  then  have  a 
judgment  qttando  accideritj  the  same  as  in  the  case  of  a  reversion 
after  an  estate  for  life. 

•  Now,  upon  principle,  it  would  seem  to  be  clear,  that  [  *  480  ] 
whatever  estate  descended  to  the  heir,  which  was  liable  as 
assets  to  the  bond  debt  of  the  ancestor,  must  be  bound  by  a  judgment 
obtained  against  the  ancestor  in  his  lifetime. 

But  this  is  not  left  to  rest  upon  deductions  from  general  principles, 
or  analogy  to  the  case  of  assets  descended  to  the  heir.  Whatever 
may  be  the  doctrine  as  to  reversions  after  estates  tail,  about  which 
there  has  been  some  doubt,  as  appears  from  the  case  before  cited, 
from  Jacob's  Reports ;  there  is  a  current  of  authority  going  to  prove 
that  a  reversion  after  an  estate  for  life,  is  bound  by  a  judgment 
against  the  ancestor  from  whom  it  immediately  descends. 

The  statute  of  Virginia  giving  to  a  party  the  right,  at  his  election, 
to  have  an  elegit^  is  almost  a  transcript  of  the  statute  of  Westminster 
the  second.  The  writ  itself  commands  the  officer  to  deliver  to  the 
plaintiff  a  moiety  of  all  the  lands  and  tenements,  whereof  the  debtor, 
at  the  time  of  obtaining  the  judgment  was  seised,  or  at  any  time 
afterwards. 

Lands  and  tenements,  then,  are  the  subject  on  which  the  writ  is  to 
operate. 

Now,  in  Comyn's  Digest,  title  Grant,  E.  2,  it  is  said,  that  by  grant 
of  all  lands  and  tenements,  a  reversion  passes.     In  the  same  book, 
VOL.  XIII.  22 
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title  Estate,  B.  12,  it  is  said :  If  a  man  grant  the  land  itself,  the  re* 
version  passes.  So  in  Moore's  Reports,  36,  a  reversion  is  said  to  be 
a  tenement  Thus  it  appears  that  a  reversion  falls  within  each  of  the 
terms,  lands,  and  tenements.  But  the  party  must  have  been  seised 
at  the  time  of  obtaining  the  judgment,  or  afterwards. 

Now  let  us  see  what  is  meant  by  the  seisin  spoken  of  in  the  stat- 
ute. And  the  authorities  are  clear  that  it  is  not  confined  to  actual 
corporeal  possession.  In  Gilbert  on  Executions,  pages  38  and  39,  it 
is  said,  that  the  judgment  binds  not  only  the  lands  and  tenements 
of  which  the  defendant  is  actually  seised,  but  also  the  reversions  on 
leases  for  lives,  as  well  as  for  years ;  for  although  the  words  of  the 
elegit  are,  that  without  delay  you  cause  to  be  delivered  a  moiety  of 
all  the  lands  and  tenements  of  which  the  aforesaid  B  was  seised; 
&c.,  yet  the  intent  of  the  writ  extends  to  whatever  lands  and  tenements 
were  actually  vested  in  the  defendant;  because  the  statute  is,  a 
moiety  of  the  laud,  which  extends  to  reversions,  which  are  comprised 
under  the  name  lands,  since  they  are  lands  returning  to  the  defendant 
when  the  particular  estate  ceases. 

So  in  2  Williams's  Saun.  68,^  it  is  said:  Judgment  binds  not  only 
lands  of  which  defendant  is  actually  seised,  but  also  reversions  on 
leases  for  lives  or  years  ;  and,  therefore,  a  moiety  of  a  reversion  may 
be  extended,  and  plaintiff  will  have  a  moiety  of  the  rent  So  in 
Chitty  on  Descents,  338,  it  is  said,  That  if  judgment  be  had  in  the 
debtor's  lifetime,  it  will  bind  the  property,  though  no  execution  be 
taken  out  till  the  property  descends  to  others.  Nay,  in  case  of  a 
judgment,  it  is  said  to  bind,  even  where  it  is  against  a  person  firom 
whom  the  estate  does  not  immediately  descend,  as  if  it 
[  •  481  ]  were  against  'a  reniainderman  or  reversioner;  whereas,  the 
contrary  would  be  the  case  of  a  bond  on  which  no  judg^ 
ment  had  been  rendered  in  the  debtor's  lifetime,  who  stood  in  the 
same  relation. 

The  author  last  cited,  in  page  54,  quoting  Watkins  on  Descents,  40, 
41,  speaking  of  the  subject  of  seisin  of  reversions,  remarks,  that  the 
confusion  seems  to  have  been  created  by  the  different  meanings 
which  have  been  attached  to  the  word  "seisin;  ^  by  being  used  in  a 
general  sense  when  it  should  properly  have  been  confined  in  its  ac- 
ceptation ;  or  by  being  confined  when  it  should  have  been  taken  in 
a  general  sense.  And  in  pages  53, 54,  he  thus  sums  up  the  doctrine. 
We  must  here  remember  that  the  expressions  or  terms  of  a  seisin  in 
law  and  a  seisin  in  deed,  refer  only  to  the  present  and  actual  corpo- 
real possession  of  the  premises ;  and  not  to  the  fixture  of  an  interest 
which  is  to  come  into  actual  enjoyment  in  some  future  event :  and 
here  the  word  <'  seisin  "  is  used  i^i  its  strict  sense ;  and  though  we 
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frequently  use  the  term  '^  seisin  "  of  a  remainder  or  rerersion  expect- 
ant upon  a  freehold,  yet  this  signiEes  no  more  than  that  the  property 
in  them  is  fixed  in  the  owner,  and  that  such  owner  is  placed  in  the 
tenancy.  The  particular  estates,  and  those  expectant  upon  them, 
form  in  law  only  one  estate ;  and  the  delivery  of  possession  to  the 
person  taking  first  extends  to  alL  All  therefore  may  be  said  to  be, 
seised,  all  being  placed  in  the  tenancy,  and  the  property  being  thus 
fixed  in  all.  It  is  upon  these  principles  that  the  authorities  lay 
down  the  doctrine,  that  a  judgment  binds  a  reversion  after  an  estate 
for  life. 

We  are  therefore  satisfied  that  the  judgment  of  the  appellees  bound 
the  reversionary  interest  in  the  land  in  question ;  and  as  to  the  other 
property  embraced  in  the  decree,  there  is  no  room  for  doubt  or  dif- 
ficulty. And  then  the  question  is,  whether  the  court  ought  to  have 
decreed  a  sale,  with  a  view  to  accelerate  the  payment  of  the  debt ; 
or  whether  the  appellees  should  have  been  left  to  such  remedy  as 
they  had  at  law  ?  Upon  the  subject  of  the  power  of  a  court  of 
equity  in  this  respect,  the  authorities  are  decisive.  More  than  a  cen- 
tury ago,  in  the  case  of  Robinson  v.  Tong,  3  Viner's  Abr.  Assets  A. 
pL  28,  p.  145,  an  advowson  was  decreed  to  be  sold,  at  the  instance 
of  creditors,  as  assets  descended ;  and  the  decree  was  affirmed  in  the 
house  of  lords.  That  is  supposed  to  have  been  the  case  not  of  judg* 
ment,  but  bond  creditors.  In  Stileman  v,  Ashdown,  2  Atk.  607,  Lord 
Hardwicke  decreed  a  sale  of  moiety  of  the  land  to  satisfy  a  judgment 
creditor.  He  confined  the  decree  to  a  moiety,  because  the  judgment 
only  bound  a  moiety  at  law.  On  that  occasion  he  said,  that  whilst 
equity  could  not  change  the  rights  of  the  parties,  it  might  accelerate 
the  payment  by  directing  the  sale  of  a  moiety,  and  not  let  the  cred- 
itor wait  until  he  was  paid  out  of  the  rents  and  profits.  The  prin- 
ciple was  asserted  by  Lord  Redesdale,  in  2  Sch.  &  Lef.  138,  and  in 
the  same  book,  13 ;  and  such  he  stated  to  be  the  settled  doctrine  in 
Ireland.  In  the  first  of  these  cases  he  said :  "  Although  this  court 
has  been  in  the  habit  of  selling  to  pay  judgment  debts,  where 
it  was  ascertained  that  they  were  *  legal  liens  on  the  land,  [  *  482  ] 
the  foundation  of  that  was  tiie  legal  right.  The  only  equity 
the  creditor  had,  was  to  render  his  remedy  more  effectual  by  getting 
a  sale,  instead  of  levying  his  debt  out  of  rents  and  profits,  which  was 
the  only  execution  the  common  law  gave. 

These  cases  are  cited  and  relied  upon,  and  the  doctrine  of  them 
approved,  in  2  Leigh,  30 ;  and  in  page  58  of  that  volume,  Judge 
Green  says :  ^^  This  principle,  so  far  as  I  am  informed,  has  been  uni- 
formly practised  on  in  Virginia,  in  the  cases  of  heirs  bound  by  the 
obligations  of  their  ancestors.     And  although  I  cannot  see  clearly 
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the  foundation  of  this  equity  to  sell,  where  the  law  only  authorizes 
an  extent,  or  a  personal  judgment,  or  decree  against  the  heir  for  the 
value  of  the  assets  descended,  whether  aliened  by  him  or  not,  (see 
the  statute  of  fraudulent  devises,)  yet  I  think  we  are  bound  by  the 
practice  founded  on  these  precedents,  so  long  acquiesced  in."    In 
6  Leigh,  196,  which  was  a  suit  in  equity  brought  by  creditors  to  mar- 
shal assets,  the  same  authorities  were  again  cited  with  approbation, 
and  the  same  doctrine  reasserted  by  the  judges,  in  their  reasoning 
upon  the  case.     In  pages  219,  220,  of  this  latter  case.  Judge  Can 
went  into  a  review  of  English  cases,  which  he  said  seemed  to  him  to 
establish,  beyond  question,  the  regular  and  long-established  course 
there,  of  selling  the  lands  of  deceased  persons  to  pay  their  debts, 
binding  the  land,  or  to  marshal  their  assets ;  and  he  added,  that  it 
struck  him  as  a  novelty  when,  in  the  course  of  the  argument  of  the 
case,  he  heard  a  doubt  suggested  of  the  power  of  the  court  to  decree 
a  sale  in  such  cases.     In  the  case  of  Tyndale  v,  Warre,  1  Jacob,  212, 
this  subject  was  extensively  considered  by  Sir  Thomas  Plumer,  mas- 
ter of  the  rolls ;  who  held,  in  that  case,  a  reversion  expectant  upon 
an  estate  for  life,  and  even  upon  estates  tail',  limited  to  unborn  chil- 
dren, to  be  assets  for  the  payment  of  specialty  debts;  and  accordingly 
he  decreed  it  to  be  sold  for  that  purpose.     This  last  has  a  peculiar 
analogy  to,  and  bearing  upon  the  case  before  us ;  because  it  sustains, 
in  the  fullest  and  most  decisive  manner,  both  the  grounds  on  which 
the  decree  of  the  circuit  court  rests ;  that  is,  it  proves  first,  that  a 
reversion  after  an  estate  for  life,  or  even  after  estates  tail  limited  to 
unborn  children,  is  assets,  liable  to  the  specialty  debt,  and,  of  neces- 
sary consequence,  to  the  judgment  of  the  ancestor  from  whom  it 
immediately  descends;    and,  secondly,  that  a  court  of  equity  will 
decree  such  a  reversion  to  be  sold,  in  order  to  accelerate  the  payment 
of  the  debt    The  liability  of  a  reversion  after  a  life-estate  to  be  sold, 
was  at  once  conceded  by  the  counsel  for  the  heir ;  their  effort  was  to 
maintain  that  the  reversion  in  that  case  could  not  be  sold,  because  it 
was  after  an  estate  tail.     It  was  strongly  said  by  the  master  of  the 
rolls  in  that  case,  that  the  reversion  was  a  part  of  the  real  estate  of 
the  ancestor ;  and  according  to  all  general  principles,  every  part  of 
the  real  estate  of  the  debtor,  except  copyhold,  is  considered  as  appli- 
cable to  the  payment  of  his  specialty  debts.     There  is  another  part 
of  the  reasoning  of  the  master  of  the  rolls,  which  has  a  most  cogent 
application  to  this.     It  having  been  urged  that  a  sale  ought  not  to 

be  decreed,  out  of  consideration  to  the  heir,  that  a  higher 
[  •  483  ]  price  might  be  *  obtained ;  he  said :  "  But  J  think  that  such 

considerations  ought  not  to  weigh ;  for  the  question  is,  to 
whom  does  the  property  belong  ?     It  is  not  the  habit  of  the  court  to 
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consider  the  interest  of  the  heir,  when  opposed  to  that  of  the  Gredi« 
tors.  They  ought  to  have  the  fullest  remedy.  And  upon  what 
principle  can  the  court  refuse  to  give  them  the  benefit  of  a  sale,  be- 
cause another  person,  whose  interest  is  secondary,  and  entirely  sub- 
ject to  theirs,  may  be  benefited  by  delay  ?  "  So  far  from  its  being 
proper  for  a  court  to  hesitate  about  decreeing  the  sale  of  an  interest 
because  it  is  reversionary,  we  think  that  the  character  of  the  interest 
affords  a  stronger  reason.  For  in  regard  to  property  in  present  actual 
possession,  the  elegit^  although  a  tardy  remedy  in  its  operations,  yet 
is  in  some  degree  an  effective  remedy ;  inasmuch  as  the  creditor  will^ 
by  that  means  annually  receive  something  towards  his  debt;  whereas' 
in  the  case  of  a  dry  reversion,  as  the  one  in  the  present  case  is,  if  the 
outstanding  life-estate  should  continue  during  half  a  century,  the  cred- 
itor might  look  on  in  hopeless  despondency,  without  the  possibility 
of  receiving  one  cent  fi"om  that  source,  except  through  the  interposi- 
tion of  a  court  of  equity,  in  decreeing  a  sale.  Now  if  the  accelera- 
tion of  a  tardy  remedy  be  cause  enough  to  justify  the  helping  hand 
of  equity,  d  fortiori^  it  ought  to  be  extended  to  him  who  during  the 
life  of  the  tenant  for  life  is  without  any  remedy  at  all.  As  to  the- 
objection,  that  the  judgment  did  not  bind  the  land  in  the  hands  of 
the  appellant  because  he  was  a  purchaser,  we  consider  it  wholly  un- 
tenable. We  have  already  said  that  the  judgment  created  a  lien  r 
now  it  is  of  the  very  nature  and  essence  of  a  lien,  that  no  matter  into 
whose  hands  the  property  goes,  it  passes  cum  mere  ;  if  this  were  not 
the  case,  it  would  cease  to  be  a  lien.  If  this  proposition  stood  in  need- 
of  authority  to  support  it,  we  find  it  abundantly  in  the  case  of  The- 
United  States  v,  Morrison  and  others,  4  Pet.  124.  In  that  case,  the 
judgment  of  the  United  States  rendered  in  1822,  was  held  to  over- 
reach several  deeds  of  trusts  executed  in  1823;  although  the  United 
States  having  issued  ^  fieri  facias^  whilst  that  execution  was  in  the- 
marshal's  hands,  the  agent  of  the  treasury,  at  the  instance  of  the  de- 
fendants, instructed  the  marshal  to  forbear  levying  it  on  condition  of 
the  defendants'  paying  the  costs ;  and  accordingly  the  marshal  did- 
not  make  a  levy,  but  made  a  return  within  the  year  1822,  that  all 
further  proceedings  were  suspended  in  pursuance  of  said  instructions;, 
and  that  suspension  was  continued  until  the  year  1825. 

A  very  strong  application  of  this  doctrine  was  made  in  the  case 
of  The  Mutual  Assurance  Society  v.  Stanard  et  al,  4  Munf.  539. 
In  that  case  a  deed  of  trust,  bearing  date  28th  April,  1808,  was  held 
to  be  overreached  by  a  judgment  rendered  on  the  6th  of  May ;  the 
court  applying  the  legal  fiction,  that  the  judgment  in  contemplation 
of  law  related  back  to  the  commencement  of  the  term,  which  waa 
before  the  execution  of  the  deed. 

22* 
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A  still  stronger  application  of  the  doctrine  was  made  by  the  same 
court,  in  the  case  of  (Toutts  v.  Walker,  2  Leigh,  268.  In  that  case 
the  court  held,  that  a  judgment  creditor  had  a  lien  in  equity 
[  *  484  ]  upon  *the  equitable  estate  of  the  debtor,  in  like  manner  as 
he  had  a  lien  in  law  upon  his  legal  estate;  and  a  deed 
of  trust  having  been  executed  by  the  debtor  conveying  his  equitable 
estate  to  a  trustee,  and  that  too  for  the  benefit  of  creditors  between 
the  commencement  of  the  term  and  the  day  on  which  the  judgment 
was  obtained,  the  same  relation  of  the  judgments  to  the  first  day  of 
the  term,  as  in  the  case  previously  cited^  Was  held  to  exist ;  and  thus 
the  trust  deed  was  overreached  by  the  judgment. 

It  is  argued  that  the  judgment  in  this  case  was  barred  by  the  aet 
of  limitations  of  Virginia.  That  act  provides,  that  no  action  of  debt 
shall  be  brought  against  any  executor  or  administrator  upon  a  judg- 
ment obtained  against  his  testator,  or  intestate,  nor  shall  any  scire 
facias  be  issued  against  any  executor,  or  administrator,  or  revive 
such  judgment^  after  the  expiration  of  five  years,  from  the  qualifica?- 
tion  of  his  executor,  or  administrator.  The  facts  in  the  record  furnidi 
a  decisive  answer  to  this  argument.  It  appears  from  them,  that  tiie 
administration  on  Reuben  Burton's  estate  was  grsmted  on  the  9th  of 
December,  1829  ;  and  this  suit  was  brought  on  the  16th  of  Septem- 
ber, 1834.  So  that  five  years  had  not  elapsed  from  the  time  of  tlie 
qualification  of  the  administrator. 

This  view  renders  it  unnecessary  to  examine  whether  the  appel- 
lees would  not  have  been  within  the  saving  of  the  statute,  as  con- 
tended for  by  their  counseL 

Furthermore,  it  is  objected  that  there  should  have  been  an  account 
taken  of  the  administration  of  Reuben  Burton's  personal  estate. 
Without  stopping  to  inquire  whether  that  would  be  necessary  in  any 
case,  where  the  suit  is  brought  merely  to  enforce  a  legal  lien ;  it  is  a 
sufficient  answer  to  this  objection  to  say  —  that  there  is  abundant 
evidence  in  the  record,  that  there  was  no  personal  estate ;  nothing, 
therefore,  could  have  been  more  unnecessary  or  unprofitable  than  to 
have  ordered  an  account  to  be  taken. 

The  last  objection  is,  that  an  account  should  have  been  ordered  of 
the  rents  and  profits  of  the  coal  property. 

Here,  too,  the  record  furnishes  a  satisfactory  answer.  Assuming, 
for  the  purpose  of  meeting  this  objection,  that,  by  analogy  to  the  case 
of  marshalling  assets,  a  court  of  equity  would  not  decree  a  sale  of 
real  estate  to  satisfy  a  judgment  where  the  rents  and  profits  would 
discharge  it  in  a  reasonable  time,  as  was  held  by  the  court  in  the 
case  cf  Tenant^s  Heirs  v.  Pattons,  6  Leigh,  196 ;  yet  the  facts  of  this 
case  utterly  repel  the  application  of  that  principle  to  it.     In  that  case, 
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it  will  be  seen  that  the  debts  of  the  ancestor  were  said  by  one  of  the 
judges  to  amount  to  $820,  and  the  annual  value  of  the  laad  was 
ascertained  to  be  $400. 

In  that  case,  therefore,  the  debt  would  be  satisfied  by  the  rents 
and  profits  in  a  short  time.  In  this  case  the  facts  are  these.  There 
was  an  outstanding  life-estate  in  all  the  Springfield  tract  of  land, 
except  the  coal-pits  and  the  mineral  spring.  Reuben  Burton's  inter- 
est in  the  coal-pits  was  two  fifths,  in  the  privilege  of  working  them 
during  the  lifetime  of  the  tenant  for  life ;  she  receiving  an- 
nually *  $200  for  the  whole.  Reuben  Burton's  real  interest,  [  *  485  ] 
then,  is  only  two  fifths  of  any  surplus  which  might  remain, 
after  deducting  two  fifths  of  the  annual  rent  to  be  paid.  But  the  par- 
ties themselves  seem  to  have  considered  $200  per  annum  as  the  full 
value  of  the  whole  privilege  of  working  them.  If  the  agreement  of 
the  parties  were  to  be  taken  as  the  standard  of  the  annual  value,  his 
interest  would  really  be  worth  nothing ;  because  he  would  have  to 
pay  precisely  the  same  proportion  of  the  rent  which  he  received  of 
the  profits ;  and  it  must  be  assumed  that  they  were  worth  more  than 
the  parties  fixed  as  the  value,  in  order  to  make  any  surplus  at  all. 
But,  at  aU  events,  there  is  nothing  in  the  case  to  justify  the  belief 
that  there  would  be  any  surplus  that  would  discharge  the  judgment 
in  a  reasonable  time,  or  even  in  a  long  time ;  for,  at  the  date  of  the 
decree,  the  whole  debt,  including  principal,  interest,  and  costs, 
amounted  to  about  $2,500 ;  and  the  principal  being  $1,348.75,  there 
would  be  an  annually  accruing  interest  of  about  $80,  besides  the 
annual  payment  of  two  fifths  of  the  $200  for  rent,  which  would  be 
$80  more.  Thus  it  will  appear  that  his  interest  of  two  fifths  muit 
produce  $160  annually,  in  order  e\en  to  prevent  the  debt  from  being 
increased.  To  allow  $160  for  his  two  fifths  would  require  that  the 
whole  should  be  worth  annually  $400,  which  is  precisely  double  the 
sum  at  wfiich  the  parties  fixed  the  rent. 

This,  then,  seems  to  us  to  be,  emphatically,  a  case  in  which  the 
established  principles  of  equity  justify  the  sale  of  the  property  with 
a  view  to  accelerate  the  payment  of  a  debt  due  to  a  judgment 
careditor. 

In  every  respect  in  which  we  have  viewed  the  case^  we  think  that 
the  decree  of  the  dicuit  court  is  correct ;  and  it  is  therefore  affirmed, 
with  costs. 
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Jonathan  Meredith  and  Thomas   Ellicott,  Plaintiffi  in  Error, 
V.  The  United  States^  Defendants  in  Error. 

13  P.  486. 

Under  the  Collection  Act  of  March  2,  1799,0  Stats,  at  Laige,  627  J  duties,  doe  apon  goods 
imported,  constitote  a  personal  debt  or  charge  hpon  all  the  importers,  and  the  collector 
has  no  power  to  cxtingnish  this  debt  by  taking  a  bond  from  one  of  several  joint  con- 
signees. 

Iliough  the  United  States  have,  in  the  treasury,  money  belonging  to  a  surety,  they  may 
agree  to  hold  it,  without  a  final  appropriation  to  the  payment  of  the  debt,  and  bring  an 
action  against  the  principal  for  the  benefit  of  the  surety ;  this  is  in  accordance  with  the 
purpose  of  the  65th  section  of  the  Collection  Act  of  1799,  (1  Stats,  at  Large,  676.) 

The  case  is  stated  in  the  opinion  of  the  court 

Johnson  and  Meredithj  for  the  plaintiff! 

Nelson^  contra. 

[  •  491  ]     •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  for  the  district 
)f  Maryland.  The  original  action  was  assumpsit  brought  by  the 
United  States  against  the  plaintiffs  in  error,  who  were  the  original 
defendants,  to  recover  firom  them,  as  assignees  under  a  general  assign- 
ment of  the  property  of  the  firm  of  Smith  and  Buchanan,  the 
amount  of  certain  duties  alleged  to  be  due  from  the  said  firm  upon 
certain  importations  in  the  brig  Unicom  and  the  ship  Brazilian,  out 
of  the  funds  in  the  hands  of  the  assignees,  upon  the  ground  of  an 
asserted  right  of  priority  of  the  United  States  to  payment  out  of 
the  same  funds. 

At  the  trial  upon  the  general  issue,  the  material  facts  appeared  as 
follows :  In  the  years  1818  and  1819,  Smith  and  Buchanan,  and 
Hollins  and  IVTBlair,  two  separate  commercial  firms  in  Baltimore, 
imported,  on  their  own  account  as  owners,  a  quantity  of  goods  £rom 

Calcutta  in  the  brig  Unicorn  and  ship  Brazilian,  above 
[  •  492  ]  mentioned,  *  on  which  the  present  duties  were  claimed. 

Smith  and  Buchanan  were  the  importers  and  owners  ot 
two  thirds  of  the  cargo  of  the  ship,  and  five  ninths  of  that  of  the 
brig ;  and  that  proportion  went  to  their  possession  and  use.  The 
remainder  of  both  cargoes  belonged  to  Hollins  and  M'Blair.  The 
entries  of  both  cargoes  were  made  at  the  custom-house  at  Baltimore 
by  John  S.  Hollins,  one  of  the  firm  of  Hollins  and  M'Blair,  as  im- 
ported in  the  vessels,  respectively,  by  Hollins  and  M'Blair,  and  Smith 
and  Buchanan ;  and  Hollins  gave  bonds  for  the  duties  in  the  com- 
mon form  in  his  own  name ;  and  James  A.  Buchanan,  of  the  firm 
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of  Smith  and  Buchanan,  and  Lemuel  Taylor,  who  is  admitted  to  be 
a  mere  surety,  also  executed  the  same  bonds.  The  condition  of  the 
bonds  was  for  the  payment  of  the  duties  on  the  goods  ^'  entered  by 
the  above-bounden  John  S.  Hollins,  for  Smith  and  Buchanan,  and 
Hollins  and  JVFBlair,  as  imported  "  in  the  ship  and  brig  respectively. 
Upon  these  bonds  the  United  States  afterwards  instituted  actions 
against  each  of  the  obligors,  and  recovered  judgments  in  the  circuit 
court  for  the  district  of  Maryland.  These  judgments  have  been 
revived,  and  are  now  in  fall  force  and  unreversed.  Smith  and  Bu- 
chanan became  insolvent ;  and  after  the  rendition  of  the  judgments, 
Taylor  also  became  insolvent  under  the  insolvent  laws  of  Maryland. 
One  Rosewell  L.  Colt  became  the  trustee  of  Taylor;  and  after^ 
wards,  under  the  treaty  of  indemnity  with  France,  a  large  sum  of 
money  was  awarded  to  him  by  the  commissioners ;  and  a  large  sum 
of  money  was  also  awarded  to  Smith  and  Buchanan,  which  has 
been  received  by  the  original  defendants  as  their  assignees,  and  is 
more  than  sufficient  to  pay  the  sums  now  claimed  by  the  United 
States,  but  not  enough  to  pay  the  partnership  debts  of  the  firm  of 
Smith  and  Buchanan.  Taylor  applied  to  the  treasury  department 
for  the  usual  certificates  granted  to  claimants  by  the  awards  under 
the  treaty  ;  but  they  were  refused  by  the  department,  upon  the 
ground  of  Taylor's  indebtment  to  the  United  States  upon  the  afore- 
said bonds  and  judgments.  Since  that  period,  an  arrangement  has 
been  made  between  the  government  and  Colt,  the  trustee,  by  which 
a  sufficient  sum  of  the  moneys  so  due  by  Taylor  is  reserved  in  the 
treasury  to  secure  the  amount  of  the  judgments  on  the  bonds  against 
Taylor,  and  the  residue  has  been  paid  over  to  the  trustee.  And  the 
present  action  has  been  brought  by  the  United  States  for  the  benefit 
of  Taylor's  trustee,  in  order  to  give  to  the  latter  the  full  rights  and 
remedies  of  the  United  States  to  a  priority  of  payment  out  of  the 
moneys  of  Smith  and  Buchanan,  in  the  hands  of  the  defendants  as 
their  assignees.  To  repel  the  supposed  equity  in  Taylor,  as  a  surety, 
the  defendants  offered  to  prove  that  at  the  period  of  the  application 
of  Taylor  for  the  benefit  of  the  insolvent  laws,  he  was  largely  in- 
debted to  Smith  and  Buchanan,  and  in  a  sum  more  than  sufficient 
to  cover  the  whole  amount  due  upon  the  duty  bonds  aforesaid,  and 
still  remained  so  indebted.  The  court  rejected  the  evidence,  and  to 
this  rejection  the  defendants  excepted.  And  this  consti- 
tutes the  first  bill  of  *  exceptions.  Upon  this  we  have  no  [  •493  ] 
more  to  say  than  that  we  think  the  ruling  of  the  court  was 
clearly  right  Whatever  might  be  the  merits  of  such  an  equitable 
claim  in  any  suit  brought  by  Taylor  or  his  assignee  against  Smith 
'and  Buchanan,  or  their  assignees,  it  could  have  no  proper  place  in 
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4  suit  brought  by  the  United  States  to  recover  demanda  justly  due 
to  them  for  duties.  It  was,  as  to  them,  re$  inter  alios  acta;  and  the 
United  States  were  not  called  upon  to  engage  in  <»r  to  unrayel  any 
of  the  accounts  and  set-oifs  existing  between  those  parties,  in  a  suit 
at  law  like  the  present. 

Afterwards,  the  United  States  asked  an  instruction  to  the  jury, 
which  was  given  to  the  jury,  to  which  the  defendants  excepted. 
The  defendants  then  prayed  certain  instructions  to  the  jury,  which 
the  court  refused  to  give;  to  which  refusal  the  defendants  also  ex- 
cepted. These  exceptions  are  spread  at  large  upon  the  record,  and 
constitute  the  second  bill  of  exceptions.  It  is  unnecessary  to  recite 
them  at  large,  as  they  are  all  resolvable  into  the  leading  points  which 
have  been  so  fully  argued  at  the  bar ;  and  we  shall  therefore  proceed 
at  once  to  the  consideration  of  these  points. 

The  first  question  is,  whether  Smith  and  Buchanan  were  ever 
personally  indebted  for  these  duties  ;  or,  in  other  words,  whether  the 
importers  of  goods  do,  in  virtue  of  the  importation  thereof,  become 
personally  indebted  to  the  United  States  for  the  duties  due  thereon, 
or  the  remedy  of  the  United  States  is  exclusively  confined  to  the  lien 
on  the  goods,  and  the  security  of  the  bond  given  for  the  duties.  It 
i^ppears  to  us  dear  upon  principle,  as  well  as  upon  the  obvious  im- 
port of  the  provisions  of  the  various  acts  of  congress  on  this  subject, 
tbat  the  duties  due  upon  all  goods  imported,  constitute  a  personal 
debt  due  to  the  United  States  fiom  the  importer,  (and  the  consignee 
fpr  this  purpose  is  treated  as  the  owner  and  importer,)  independently 
of  any  lien  on  the  goods,  and  any  bond  given  for  the  duties.  The 
language  of  the  Duty  Act  of  the  27th  of  April,  1816,*  c.  107,  und^ 
which  the  present  importations  were  made,  declares  that  ^^  there  shall 
be  levied,  collected,  and  paid,"  the  several  duties  prescribed  by  the 
wt  on  goods  imported  into  the  United  States.  And  this  is  a  com- 
mon  formulary  in  other  acts  laying  duties.  Now,  in  the  exposition  of 
statutes  laying  duties,  it  has  been  a  common  rule  of  interpretation 
derived  from  the  principles  of  the  common  law,  that  where  the  duty 
is  charged  on  the  goods,  the  meaning  is  that  it  is  a  personal  charge 
on  the  owner  by  reason  of  the  goods.  So  it  was  held  in  Attorney- 
general  V, ,  2  Anst  R.  558,  where  a  duty  was  laid  on  wash  in 

a  still;  and  it  was  said  by  the  court  that  where  duties  are  charged  on 
any  articles  in  a  revenue  act,  the  word  ^'  charged "  means  that  the 
owner  shall  be  debited  with  the  sum,  and  that  this  rule  prevailed 
even  when  the  article  was  actually  lost  or  destroyed  before  it  became 
available  to  the  owner     Nor  is  there  any  thing  new  in  this  doctrine, 
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for  it  has  long  been  held  that  in  all  such  cases  an  action  of  debt  lies 
in  favor  of  the  government  against  the  importer,  for  the 
duties,  whenever  by  *  accident,  mistake,  or  fraud,  no  duties,  [  *494  ] 
or  short  duties,  have  been  paid. 

The  question  has  also  been  asked,  at  what  time  the  right  of  the 
government  to  the  duties  accrues  in  the  fiscal  sense  of  the  terms. 
The  answer  is,  at  the  time  when  the  goods  have  arrived  at  the  proper 
port  of  entry.  This  is  the  established  rule  adopted  by  the  govern- 
ment in  all  cases  where  there  has  been  a  new  act  passed,  increasing 
or  diminishing  the  duties  to  be  paid  on  goods  imported  after  a  sped* 
fied  period.  The  same  doctrine  was  affirmed  by  this  court  in  the 
cases  of  The  United  States  v.  Yowell,  5  Cranch,  368 ;  and  of  Arnold 
9.  The  United  States,  9  Cranch,  104.  But  although  the  duties  thus 
accrue  to  the  government  as  a  personal  debt  of  the  importer,  upon 
the  arrival  of  the  goods  in  the  proper  port  of  entry,  yet  it  is  but  a 
debitum  in  prcesenti  solvendum  infuturoy  according  to  the  requisitions 
of  the  Revenue  Collection  Act  of  the  2d  of  March,  1799,  c.  128 ;  and^ 
therefore,  if  a  deposit  of  the  goods  is  made  by  the  importer,  or  a 
bond  is  given  by  him  for  the  duties,  pursuant  to  the  provisions  of 
that  act,  the  importer  is  entitled  to  the  full  credit  allowed  by  that  act 
But  it  is  a  mbtake  to  suppose  that  if  a  deposit  is  made  of  the  goods, 
either  with  or  without  a  bond  given  for  the  duties,  the  rights  of  the 
government  for  the  duties  are  limited  to  the  lien  upon  the  goods,  and 
cannot,  if  they  are  lost  or  destroyed,  be  made  a  personal  charge 
against  the  importer.  On  the  contrary,  the  Revenue  Collection  Act  of 
1799,  c.  128,  §  62,  expressly  declares  that  the  goods  deposited  shall 
be  kept  by  the  collector  with  due  and  reasonable  care,  at  the  expense 
and  risk  of  the  party  on  whose  account  they  have  been  deposited. 
Our  opinion,  therefore,  on  this  point  is,  that  the  duties  due  upon 
goods  imported,  constitute  a  personal  debt  and  charge  upon  the 
importer,  as  well  as  a  lien  on  the  goods  themselves. 

In  the  next  place,  was  the  debt  due  for  the  duties  on  the  goods 
imported  in  the  present  case,  extinguished  by  giving  tiie  bond  by 
HoUinsjin  the  manner  before  stated?  We  have  no  doubt  that  these 
bonds,  being  voluntary  bonds,  are  valid,  and  that  HoUins  and  his 
sureties  are  estopped  to  deny  their  validity.  But  the  question  is  not 
whether  they  are  valid,  but  whether  they  are  the  proper  statute 
bonds  contemplated  by  the  Revenue  Act  of  1799,  c.  128.  It  is  to 
be  observed  that  the  present  case  is  not  one  where  the  bonds  were 
given  by  the  sole  importer  of  the  goods,  so  that  the  sole  question 
would  then  be,  whether  the  bond  of  the  same  party,  who  was  per- 
Bonally  liable  for  the  duties,  supposing  the  bond  to  cover  all  tho 
duties  due  and  payable  on  the  goods,  was  an  extinguishment  of  the 
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simple  contract  debt  for  those  daties.  But  the  present  is  a  case 
where  one  of  several  partners,  and  one  of  several  joint-importers,  has 
given  his  separate  bonds  for  the  duties  due  by  law  by  all  the  import- 
ers, either  as  partners  or  as  part-owners ;  and,  therefore,  where  the 
true  question  is,  whether  such  bonds  under  such  circumstances  amount 
to  an  extinguishment  of  the  debt  due  by  all  the  other  im- 
[  •  495  ]  porters,*  as  partners  or  as  part-owners.  It  is  certainly  in- 
cumbent upon  those  who  assert  the  affirmative,  to  show,  by 
some  clear  and  determinate  language  of  the  Revenue  Collection  Act 
of  1799,  c.  128,  that  the  collector  was  thus  authorized  to  take  the 
separate  bonds  of  one  of  the  importers  for  the  debt  of  all ;  and  that 
it  was  the  legislative  intention  that  such  separate  bonds,  when  taken, 
should  operate  as  an  extinguishment  of  the  liability  of  all  the  other 
importers.  Now,  it  is  plain,  that  where  the  goods  are  received  on 
deposit,  the  whole  goods,  and  not  merely  the  share  of  the  partner 
giving  the  bonds,  are  liable  for  the  duties. 

Upon  a  careful  review  of  the  other  provisions  of  the  act,  we  are 
equedly  well  satisfied  that  in  every  case  within  the  act,  the  bond  far 
the  duties  is  required  to  be  given  by  all  the  persons,  who  are  the  im- 
porters, whether  they  be  partners  or  part-owners ;  and  that  the  col- 
lector is  not  by  law  authorized  to  take  the  separate  bond  of  one  of 
the  importers  in  extinguishment  of  the  joint  liability  of  alL  The 
language  of  the  62d  section  of  the  act  is :  <'  That  all  duties  on  goods, 
wares,  or  merchandise  imported  shall  be  paid  or  secured  to  be  paid, 
before  a  permit  shall  be  granted  for  landing  the  same ;  and  where 
the  amount  of  such  duty  on  goods  imported  in  any  ship  or  vessel,  on 
account  of  one  person  only,  or  of  several  persons  jointly  interested, 
shall  not  exceed  $50,  the  same  shall  be  immediately  paid ;  and  if  it 
exceed  that  sum,  shall,  at  the  option  of  the  importer  or  importers, 
be  paid  or  secured  to  be  paid  by  bond."  Now,  construing  this  lan- 
guage distributively,  as  in  our  judgment  it  ought  to  be  construed,  to 
mean  by  the  importer  when  there  is  one  only,  and  by  all  the  import- 
ers, where  there  is  more  than  one,  there  is  not  the  slightest  difficulty 
in  giving  full  eifFect  to  every  word  of  the  act  Construe  it  the  other 
way,  and  the  word  "  importers  "  has  no  appropriate  use,  which  is  not 
included  in  the  other  language.  The  very  form  of  the  bond  given 
in  the  same  section,  also,  shows  that  it  was  the  intent  of  the  act  that 
aU  the  importers  should  be  parties  to  the  bond,  for  it  prescribes : 
^  Know  all  men  by  these  presents,  that  we  (here  insert  the  name  of 
the  importer  or  consignee ;  or  if  by  an  agent,  the  name  of  such 
agent,  and  of  the  importers  or  consignees,  and  the  sureties,  their 
place  of  abode,  and  occupation,)  &c."  It  is  not  unimportant,  also, 
to  consider  what  would  be  the  consequence  of  a  different  construction^ 
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of  the  act;  for  if  it  would  lead  to  great  insecurity  in  the  collection 
of  the  public  revenue,  and  enable  importers  to  substitute  almost  at 
their  own  discretion  the  liability  of  one  of  the  firm,  or  one  part- 
owner  for  the  liabilities  of  all,  it  would  open  the  way  not  only  to 
many  intentional  evasions  and  frauds  upon  the  just  right  of  the  gov- 
ernment, but  also,  in  cases  of  the  death  or  insolvency  of  the  acting 
partner,  or  part-owner,  leave  the  government  without  redress  against 
those  who  had  almost  exclusively  enjoyed  aU  the  benefits  of  the  im» 
portation.  On  the  other  hand,  tiie  construction  which  we  put  upon 
the  act  imposes  the  burden  upon  those  who  have  enjoyed  the  benefits, 
and  creates  a  common  interest  in  a  vigilant  and  prompt 
*  discharge  of  that  burden.  Nor  is  there  any  inconvenience  [  *496  ] 
in  it,  for  if  all  the  importers  are  not  present,  a  letter  of 
attorney  may  readily  be  executed,  which  will  meet  every  exigency 
of  commercial  business.  And  we  cannot  but  think  that  the  25 th 
section  ^  of  the  act  of  1823,  c.  149,  which  provides  that  any  bond  to 
the  United  States  entered  into  for  the  payment  of  duties  by  a  mer- 
chant belonging  to  a  firm,  in  the  name  of  such  firm,  shall  equally 
bind  the  partner  or  partners  in  the  trade  of  the  person  or  persons  by 
whom  such  bond  shall  have  been  executed,  was  intended  to  meet 
cases  of  this  sort,  and  that  it  demonstrates  the  understanding  of  con- 
gress, that,  by  the  existing  law  then  in  force,  all  the  partners  were 
lequired  to  join  in  the  bond  for  the  duties. 

The  remaining  point  is,  whether,  under  the  circumstances  of  the 
present  case,  the  government  has  actually  received  payment  of  the 
duties  in  controversy.  We  think  it  has  not  By  the  payment  of 
the  moneys  due  under  the  French  treaty,  and  the  awards  of  the 
commissioners,  there  was  originally  in  the  hands  of  the  government 
the  sum  of  $60,000,  awarded  to  Smith  and  Buchanan,  which  was 
properly  and  primarily  applicable  to  the  discharge  of  these  very  duties. 
But  by  mere  mistake,  arising  from  the  circumstance  that  Hollins 
alone  appeared  the  principal  in  the  bonds,  and  Smith  and  Buchanan 
being  unknown  to  have  been  the  original  importers,  that  sum  was 
paid  over  by  the  government  to  the  present  defendants,  as  assignees. 
Had  the  facts  been  known,  the  present  controversy  would  have  stop- 
ped at  the  threshold,  by  recouping  or  retaining  the  amount  from  the 
awards..  The  government  has  now  in  its  possession  the  funds,  unde« 
the  awards  due  to  Taylor,  the  surety  on  these  bonds ;  and  it  certainly 
had  the  power,  if  it  pleased,  to  appropriate  the  same  in  payment  of 
the  debt.  The  question  is,  whether  it  has  so  done.  Looking  to  the 
whole  transactions,  we  are  satisfied  that  it  hats  not     It  retains  the 
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fdnds  of  Taylor  in  its  hands  as  security  for  payment,  if  the  present 
suit  should  not  be  successful,  and  it  has  allowed  the  suit  to  be 
brought  in  the  name  of  the  United  States,  for  the  benefit  of  Taylor. 
It  has  thus  carried  out  the  intent  and  spirit  of  the  act  of  1799, 
c  128,  §  65,  which  declares  that  the  surety  paying  a  bond  for  duties 
shall  have  and  enjoy  the  like  advantage,  priority,  or  preference  for 
the  receipt  of  the  said  moneys  out  of  the  effects  of  the  insolvent,  as 
are  reserved  and  secured  to  the  United  States.  We  think,  then,  that 
no  payment  has  been  made,  but  that  Taylor's  funds  have  been  held 
as  a  mere  special  deposit  for  the  indenmity  of  the  government,  and 
to  abide  the  event  of  the  suit ;  and  that  to  give  a  different  construc- 
tion to  the  acts  of  the  officers  of  the  government  would  defeat  their 
true  objects,  as  well  as  the  purposes  of  substantial  justice. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  of  the 
circuit  court  ought  to  be  affirmed. 

The  case  of    Nathaniel  Williams  and  another  v.  The    United 

States,  which  was  submitted  to  the  court  upon  the  argu- 
[  *  497  ]  ment  in  *  the  present  case,  is  far  less  stringent  in  its  circum* 

stances  in  favor  of  the  defendants,  and  involves  far  less 
difficulty.     The  judgment  in  that  case  is  also  afirmed. 


Db  La  Fayette  Wilcox,  Plaintiff  in  Error,  v.  John  Jackson,  oo 
the  Demise  of  Murray  M'Connbl,  Defendant  in  Error. 

13  F.  498. 

Ajsaming  that  the  register  and  receiver  of  a  land-office  hare  a  lawfol  jurisdiction  to  dedds 
on  the  facts  of  a  preemption  claim,  if  thej  undertake  to  grant  land,  which  congress  hare 
declared  shall  not  be  granted,  their  act  is  void. 

The  Preemption  Act  of  Maj  29,  1830,  (4  Stats,  at  Large,  420,)  having  forbidden  entries  on 
land  appropriated  for  anj  public  purpose — Held^  that  the  President  having,  under  tliA 
autliority  of  congress,  appropriated  a  tract  of  public  land  to  the  use  of  a  military  post,  it 
was  within  the  reservation. 

The  President  acts,  in  many  cases,  through  the  heads  of  departments;  and  the  secretary  of 
war,  having  directed  a  section  of  land  to  be  reserved  for  military  purposes,  the  court  pre- 
sumed it  to  have  been  done  by  the  direction  of  the  President,  and  held  it  to  be,  by  law,  hit 
act 

Whenever  a  tract  of  land  has  been  appropriated  to  the  public  use,  it  b  severed  from  the  mass 
of  the  public  domain,  and  subsequent  laws  of  sale  are  not  construed  to  embrace  it,  though 
they  do  not  in  terms  except  it 

The  question,  whether  a  title  to  a  portion  of  the  public  lands  has  passed  from  the  United 
States,  roust  depend  exclusively  upon  the  laws  of  the  United  States;  when  it  has  passed, 
it  then  becomes  subject  to  state  laws. 

The  case  is  stated  in  the  opinion  of  the  court 

BiUler  and  Grundy^  (attorney-general,)  for  the  plaintifll 

Key  and  Webster^  contra. 
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*Barboub,  J.,  delivered  the  opinion  of  the  court  [  *  509  ] 

This  is  a  writ  of  error  to  the  sujMreme  court  of  the  State 
of  Illiuob,  prosecuted  under  the  25th  section'  of  the  Judiciary  Act  of 
1789.    It  was  an  action  of  ejectment  brought  by  the  defendant  in 
error  against  the  plaintiff  in  error. 

From  an  agreed  case  stated  in  the  record,  the  following  appear  to 
be  the  material  facts  upon  which  the  questions  to  be  decided  arise. 
The  land  in  question  is  part  of  fractional  section  10,  in  township  39, 
north  of  range  14,  east  of  the  third  principal  meridian,  in  the  county 
of  Ck>ok,  and  State  of  Illinois ;  and  embraces  the  military  post  called 
Fort  Dearborn,  of  which  post,  at  the  time  of  bringing  the  suit,  WU- 
eox  was  in  possession,  as  the  commanding  officer  of  the  United 
States ;  which  post  was  established  by  the  United  States  in  1804,  and 
was  thereafter  occupied  by  the  troops  of  the  United  States  until  the 
16tb  August,  1812,  when  the  troops  were  massacred,  and  the  post 
taken  by  the  enemy.  It  was  reoccupied  in  1816,  when  the  United 
States  built  upon  said  fractional  section  some  factory  houses  for  the 
use  of  the  Indian  department 

The  troops  continued  to  occupy  it  mitil  May,  1823,  when  it  was 
evacuated  by  order  of  the  government,  and  was  left  in  possession  of 
the  Indian  agent  at  Chicago.  In  August,  1828,  it  was  again  occu* 
pied  by  the  troops,  acting  under  the  orders  of  the  secretary  of  war,  as 
one  of  the  military  posts  of  the  United  States.  It  was  again  evacu* 
ated  by  the  troops  in  May,  1831 ;  but  the  government  never  gave  up 
possession  of  it,  but  left  it  in  possession  of  one  Oliver  Newberry, 
who  authorized  a  certain  George  Dole  to  take  and  keep  it  in  repair, 
which  he  accordingly  did.  It  was  again  occupied  by  the  troops  of 
the  government  in  June,  1832,  under  command  of  an  officer  of  the 
army  of  the  Uiiited  States.  It  has  been  occupied  by  the  troops,  and 
was  generally  known  at  Chicago  to  be  so  occupied,  from  that  time 
up  to  the  commencement  of  the  suit ;  and  was  at  ihe  time  of  the 
trial  still  used  for  that  purpose.  When  it  was  evacuated  in  1831,  the 
quartermaster  at  the  post,  acting  under  orders,  sold  the  greater  part 
of  the  movable  property  in  and  about  the  garrison  belonging  to  the 
government,  but  sold  none  of  the  buildings.  In  the  year  1817,  John 
B.  Beaubean  bought  of  one  John  Dean,  who  was  an  army  contractor 
at  the  post,  a  house  built  upon  the  land  by  Dean,  at  the  price  of 
$1,000 ;  there  was  attached  to  the  house  an  inclosure  occupied  by 
Dean  as  a  garden  and  field ;  Beaubean  then  took  possession 
*  of  the  house  and  inclosure,  and  continued  in  possession,  [  *  510  ] 
cultivating  a  part  of  the  inclosure  every  year,  from  1817  to 

» 1  StatB.  at  Large,  65. 


268  SUPREME   COURT  OF  THE  UNITED  STATES. 

WUoox  V.  Jackson.    13  P. 

1836.  In  1823,  the  factory  houses  on  the  land  at  said  post  were  sold 
by  order  of  the  secretary  of  the  treasury,  which,  after  an  intermediate 
sale,  were  bought  by  Beaubean  at  $500 ;  who  took  possession,  and 
continued  to  occupy  the  same,  together  with  a  part  of  the  quarter 
section  of  land,  until  the  commencement  of  this  suit.  Beaubean 
continued  t/o  occupy  the  houses  and  indosure,  and  to  cultivate  a  paxt 
of  the  land,  without  interruption,  from  1817  to  the  commencement 
of  this  suit.  The  land  was  surveyed  by  government  in  1821.  Since 
it  was  reoccupied  by  the  troops  in  1832,  and  before  the  1st  of  May, 
1834,  the  United  States  built  a  lighthouse  on  part  of  the  land,  and 
have  kept  at  least  20  acres  constantly  inclosed  and  cultivated  for  the 
use  of  the  garrison.  In  the  year  1824,  at  the  instance  of  the  then 
Indian  agent  at  Chicago,  who  suggested  that  it  would  be  convenient 
for  the  accommodation  of  the  persons  and  protection  of  the  property 
of  the  agency,  the  secretary  of  war  requested  the  commissioner  of 
the  general  land-office  to  direct  a  reservation  to  be  made  for  the  use 
of  the  Indian  department  at  that  post ;  and  in  October,  1824,  the 
commissioner  answered,  saying  that  he  had  directed  the  section  now 
in  question  to  be  reserved  from  sale,  for  military  purposes.     In  May, 

1831,  Beaubean  made  a  claim  for  preemption  of  the  land  in  question 
at  the  land-office  in  Palestine,  which  was  rejected.     In  February, 

1832,  in  answer  to  a  letter  from  Beaubean  on  the  subject^  the  com- 
missioner of  the  general  land-office  informed  him  that  the  land  in 
question  was  reserved  for  military  purposes.  The  same  information 
was  given  to  others  who  made  application  in  behalf  of  Beaubean. 
In  1834,  he  made  claim  for  a  preemption  in  the  same,  at  the  Danville 
land-office,  which  was  also  rejected.  In  1835,  Beaubean  applied  to 
the  land-office  at  Chicago,  when  his  claim  to  preemption  was 
allowed ;  and  he  paid  the  purchase-money,  and  procured  the  regis- 
ter's certificate  thereof.  Wilcox  went  into  and  continued  in  posses- 
sion, claiming  no  right  of  ownership,  but  a^  an  officer  of  the  United 
States  only,  in  command  of  said  post,  acting  under  the  orders  of  the 
secretary  of  war,  his  superior  officer,  and  the  United  States.  Beau- 
bean sold  and  conveyed  his  interest  to  the  lessor  of  the  plaintiffi 

Upon  this  state  of  facts  two  questions  arise  which,  iti  our  opinion, 
embrace  the  whole  merits  of  the  case,  and  which  we  will  now  pro- 
ceed to  examine.  The  first  is,  whether  under  the  facts  of  the  case, 
and  the  law  applying  to  them,  Beaubean  acquired  any  title  whatso- 
ever to  the  land  in  question  ?  The  second  is,  whether,  if  he  did 
acquire  any  title  at  all,  is  it  suob.  an  one  as  will  enable  the  lessor  of 
the  plaintiff  to  recover  in  this  action  ? 

As  to  the  first  question.  The  ground  of  the  claim  is  the  right  of 
Beaubean,  as  a  settler,  to  a  preemption  under  the  act  of  the  19th 
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June,  1834,^  entitled,  *'An  act  to  revive  an  act  granting  preemption 
rights  to  settlers  on  the  public  lands,  passed  29th  of  May,  1830.^ 
Now,  as  this  act  gives  to  the  persons  claiming  under  it  the 
benefits  *  and  privileges  provided  by  the  act  of  1830,  which  [  *  611  ] 
it  revives,  we  must  look  to  this  last  act  in  order  to  ascertain 
what  are  those  benefits  and  privileges,  or,  in  other  words,  what  is  the 
character  of  the  preemption  right  thus  claimed,  and  on  what  lands 
the  claim  is  allowed  to  operate.  It  authorizes  every  settler  or  occu- 
pant of  the  public  lands,  under  the  circumstances  therein  stated,  to 
enter  with  the  register  of  the  land-office  in  which  the  land  lies,  by 
legal  subdivisions,  a  quantity  of  land  not  exceeding  a  quarter  sec- 
tion, subject  to  the  following  limitations  and  restrictions :  ^'  That  no 
entry  or  sale  of  any  land  shall  be  made  under  the  provisions  of  the 
act,  which  shall  have  been  reserved  for  the  use  of  the  United  States, 
or  either  of  the  several  States,  or  which  is  reserved  from  sale  by  act 
of  congress,  or  by  order  of  the  President,  or  which  may  have  been 
appropriated  for  any  purpose  whatsoever." 

Before  we  proceed  to  inquire  whether  the  land  in  question  falls 
within  the  scope  of  any  one  of  these  prohibitions,  it  is  necessary  to 
examine  a  preliminary  objection  which  was  urged  at  the  bar,  which, 
if  sustainable,  would  render  that  inquiry  wholly  unavailing.  It  is 
this — ^that  the  acts  of  congress  have  given  to  the  registers  and  receiv- 
ers of  the  land-offices  the  power  of  deciding  upon  claims  to  the  right 
of  preemption ;  that  upon  these  questions  they  act  judicially ;  that  no 
appeal  having  been  given  from  their  decision,  it  follows  as  a  conse- 
quence that  it  is  conclusive  and  irreversible.  This  proposition  is  true 
in  relation  to  every  tribunal  acting  judicially,  whilst  acting  within  the 
sphere  of  their  jurisdiction,  where  no  appellate  tribunal  is  created ; 
and  even  when  there  is  such  an  appellate  power,  the  judgment  is 
conclusive  when  it  only  comes  collaterally  into  question,  so  long  as  it 
is  unreversed.  But  directly  the  reverse  of  this  is  true  in  relation  to 
the  judgment  of  any  court  acting  beyond  the  pale  of  its  authority. 
The  principle  upon  this  subject  is  concisely  and  accurately  stated  by 
this  court  in  the  case  of  Elliott  et  al.  v.  Peirsol  et  dL  1  Pet  340,  in 
these  words :  "  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide 
every  question  which  occurs  in  the  cause ;  and  whether  its  decision 
be  correct  or  otherwise,  its  judgment,  until  reversed,  is  regarded  as 
binding  in  every  other  court  But  if  it  act  without  authority,  its 
judgments  and  orders  are  regarded  as  nullities.  They  are  not  void- 
able, but  simply  void."  Now  to  apply  this.  Even  assuming  that 
the  decision  of  the  register  and  receiver,  in  the  absence  of  frauds. 


*4  Stats,  at  Large,  678. 
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would  be  conclnaive  as  to  the  facts  of  the  applicant  then  being  i& 
possession,  and  his  cultivation  during  the  preceding  year,  because 
these  questions  are  directly  submitted  to  them ;  yet  if  they  undertake 
to  grant  preemptions  in  land  in  which  the  law  declares  they  shall  not 
be  granted,  then  they  are  acting  upon  a  subject-matter  clearly  not 
within  their  jurisdiction ;  as  much  so  as  if  a  court,  whose  jurisdiction 
was  declared  not  to  extend  beyond  a  given  sum,  should  attempt  to 
take  cognizance  of  a  case  beyond  that  sum. 

We  now  return  to  the  inquiry  whether  the  land  in  question  falls 
within  any  of  the  prohibitions  contained  in  the  act  of  congrefls. 

Amongst  others,  lands,  which  may  have  been  appropriated 
[  •  612  ]  for  any  purpose  *  whatsoev^,  are  exempt  from  liability  to 

the  right  of  preemption.  Now,  that  the  land  in  question 
has  been  appropriated  in  point  of  fact  there  can  be  no  doubt,  for  the 
case  agreed  states  that  it  has  been  used  from  the  year  1804  until  and 
after  the  institution  of  this  suit,  as  well  for  the  purpose  of  a  military 
post  as  for  that  of  an  Indian  agency,  with  some  occasional  intermp- 
tion.  Now  this  is  appropriation,  for  that  is  nothing  more  nor  less 
than  setting  apart  the  thing  for  some  particular  use.  But  it  is  said 
that  this  appropriation  must  be  made  by  authority  of  law.  We  think 
that  the  appropriation  in  this  case,  was  made  by  authority  of  law. 
As  far  back  as  the  year  1798,  see  act  of  May  3,  of  that  year,'  voL  UL 
Laws  U.  S,  46,  an  appropriation  was  made  for  the  purpose,  amongst 
other  things,  of  enabling  the  President  of  the  United  States  to  erect 
fortifications  in  such  place  or  places  as  the  public  safety  should,  in  bia 
opinion,  require.  By  the  act  of  21st  of  April,  1806,'  voL  iv.  Laws 
U.  S.  64,  the  President  was  authorized  to  establish  trading-houses 
at  such  posts  and  places,  on  the  frontiers  or  in  the  Indian  country  on 
either  or  both  sides  of  the  Mississippi  River,  as  he  should  judge  most 
convenient  for  carrying  on  trade  with  the  Indians.  And  by  act  of 
June  14,  1809,^  he  was  authorized  to  erect  such  fortifications  as 
might,  in  his  opinion,  be  necessary  for  the  protection  of  the  northern 
and  western  frontiers.  We  thus  see  that  the  establishing  trading- 
houses  with  the  Indian  tribes,  and  the  erection  of  fortifications  in  the 
West,  are  purposes  authorized  by  law ;  and  that  they  were  to  be 
established  and  erected  by  the  President.  But  the  place  in  question 
is  one  at  which  a  trading-house  has  been  established,  and  a  fortifica- 
tion or  military  post  erected.  It  ^ould  not  be  doubted,  we  suppose, 
by  any  one,  that  if  congress  had  by  law  directed  the  trading-house  to 
be  established  and  the  military  post  erected  at  Fort  Dearborn,  by 
name,  that  this  would  have  been  by  authority  of  law.    But  instead 
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of  designating  the  place  themselves,  they  left  it  to  the  discretion  of 
the  President,  which  is  precisely  the  same  thing  in  effect.  Here  then 
is  an  appropriation,  not  only  for  one  but  for  two  purposes,  of  the 
same  place,  by  authority  of  law.  But  there  has  been  a  third  appro- 
priation in  this  c€ise  by  authority  of  law.  Congress,  by  law,  author- 
ized the  erection  of  a  lighthouse  at  the  mouth  of  Chicago  River, 
which  is  within  the  limits  of  the  land  in  question,  and  appropriated 
$5,000  for  its  erection ;  and  the  case  agreed  states  that  the  lighthouse 
was  built  on  part  of  the  land  in  dispute  before  the  1st  of  May,  1834. 
We  think,  then,  that  there  has  been  an  appropriation,  not  only  in  fact 
but  in  law. 

There  would  be  difficulty  in  deciding  to  what  extent  this  appropri- 
ation reached,  if  there  were  not  materials  furnished  by  the  record 
which  reduce  it  to  precision.  At  the  request  of  tiie  secretary  of  war, 
the  commissioner  of  the  general  land-office  in  1824,  colored  and 
marked  upon  the  map  this  very  section,  as  reserved  for  military  pur* 
poses,  and  directed  it  to  be  reserved  from  sale  for  those  purposes. 
We  consider  thb,  too,  as  having  been  done  by  authority  of 
law ;  for  amongst  other  provisions  in  the  *  act  of  1830,  all  [  *  613  ] 
lands  are  exempted  from  preemption  which  are  reserved 
from  sale  by  order  of  the  President  Now  although  the  immediate 
agent  in  requiring  this  reservation  was  the  secretary  of  war,  yet  we 
feel  justified  in  presuming  that  it  was  done  by  the  approbation  and 
direction  of  the  President.  The  President  speaks  and  acts  through 
the  heads  of  the  several  departments  in  relation  to  subjects  which 
appertain  to  their  respective  duties.  Both  military  posts  and  Indian 
affairs,  including  agencies,  belong  to  the  war  department  Hence 
we  consider  the  act  of  the  war  department  in  requiring  this  reserva* 
tion  to  be  made,  as  being  in  legal  contemplation  the  act  of  the  Pres- 
ident ;  and,  consequently,  that  the  reservation  thus  made  was  in  legal 
effect,  a  reservation  made  by  order  of  the  President,  within  the  terms 
of  the  act  of  congress* 

It  is  argued,  however,  that,  by  the  4th  section '  of  the  act  of  the 
26th  of  June,  1834,  the  President  was  authorized  to  cause  to  be  sold 
all  the  lands  in  the  northeast  district  of  the  State  of  Illinois,  embrac- 
ing the  land  in  question  with  certain  reservations  only,  within  which 
it  is  contended  that  the  land  in  question  is  not  included ;  that  a  proc- 
lamation was  issued  directing  various  lands  in  said  district  to  be  sold, 
and  that  amongst  the  lands  so  proclaimed  was  the  land  in  question, 
unless  excepted  by  the  following  exception :  "  The  lands  reserved  by 
law  for  the  use  of  schools,  and  for  other  purposes,  will  be  excluded 
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from  the  sale."  And  that  an  extended  plat  was  forwarded  from  the 
general  land-office,  marking  and  coloring  certain  lands  to  be  reserved 
from  sale;  but  that  the  land  in  question  was  not  so  marked  or 
colored,  to  be  reserved  from  sale. 

In  the  first  place,  we  remark,  that  we  do  not  consider  this  law  as 
applying  at  aU  to  the  case.  That  has  relation  to  a  sale  of  lands  in 
the  manner  prescribed  by  general  law  at  public  auction,  whilst  the 
claim  to  the  land  in  question  is  founded  on  a  right  of  preemption, 
and  governed  by  different  laws.  The  very  act  of  19th  of  June,  1834) 
under  which  this  claim  is  made,  was  passed  but  one  week  before 
the  one  of  which  we  are  now  speaking;  thus  showing  that  the  pro- 
visions of  the  one  were  not  intended  to  have  any  effect  upon  the 
subject-matter  on  which  the  other  operated.  But  we  go  further,  and 
say  that,  whensoever  a  tract  of  land  shall  have  once  been  legally 
appropriated  to  any  purpose,  from  that  moment  the  land  thus  appro- 
priated becomes  severed  from  the  mass  of  public  lands,  and  that  no 
subsequent  law,  or  proclamation,  or  sale,  would  be  construed  to  em- 
brace it,  or  to  operate  upon  it,  although  no  reservation  were  made 
of  it. 

The  very  act  which  we  are  now  considering,  will  furnish  an  illus- 
tration of  this  proposition.  Thus,  in  that  act,  there  is  expressly 
reserved  from  sale  the  land  within  that  district,  which  had  been 
granted  to  individuals  and  the  State  of  Illinois.  Now,  suppose  this 
reservation  had  not  been  made,  either  in  the  law,  proclamation,  or 
sale,  could  it  be  conceived  that,  if  that  land  were  sold  at  auction,  the 
title  of  the  purchaser  would  avail  against  the  individuals  or  State  to 
whom  the  previous  grants  had  been  made  ?  If,  as  we  sup- 
[  ^514  ]  pose,  this  •question  must  be  answered  in  the  negative,  the 
same  principle  will  apply  to  any  land  which,  by  authority 
of  law,  shall  have  been  severed  from  the  general  mass.  Let  us,  for 
a  moment,  consider  to  what  results  a  conta-ary  doctrine  would  lead ; 
and  the  case  before  us  will  furnish  a  very  striking  illastration  of 
them.  If  the  party  claiming  the  preemption  right  here,  were  to  suc- 
ceed, together  with  the  land,  he  would  recover  all  the  improvements 
made  upon  it  at  the  public  expense.  The  lighthouse  and  improve- 
ments alone,  it  seems,  by  reference  to  the  act  making  an  appropria- 
tion for  its  erection,  cost  (5,000.  How  much  was  expended  in  the 
buildings  at  the  military  post,  we  have  no  means  of  knowing,  but 
probably  a  considerably  larger  sum.  Thus,  besides  the  land  pur- 
chased, for  the  sum  of  $94.61,  he  would  recover  property,  and  that« 
too,  property  necessary  for  the  military  defence  and  commerce  of  the 
country,  which  cost  the  United  States  many  thousands  of  dollars;  and 
if  there  had  been  expended  upon  it  as  many  hundreds  of  thousands 


JANUARY  TERM,   1839,  27« 


Wilcox  V.  Jai'kson.    18  P. 


as  there  have  been  thousands,  the  same  result  would  follow.  A  prin- 
ciple  leading  to  such  startling  consequences,  cannot,  in  our  opinion, 
be  a  sound  one.  The  right  of  preemption  was  a  bounty  extended  to 
settlers  and  occupants  of  the  public  domain.  We  cannot  suppose 
that  this  bounty  was  designed  to  be  extended  at  the  sacrifice  of  public 
establishments,  or  great  public  interests.  When  the  act  of  1830  was 
passed,  congress  must  have  known  of  the  authority  which  had  by 
former  laws  been  given  to  the  President,  to  establish  trading-houses 
and  military  posts.  They  must  have  known,  for  it  was  part  of  the 
public  history  of  the  country,  that  a  military  post  had  been  long 
established  at  Fort  Dearborn ;  and  was  at  the  date  of  the  law  occu- 
pied  as  such  by  the  troops'  of  the  United  States.  They  seem,  there- 
fore, to  have  been  studious  to  use  language  of  so  comprehensive  a 
kind,  in  the  exemption  from  the  right  of  preemption,  as  to  embrace 
every  description  of  reservation  and  appropriation  which  had  been 
previously  made  for  public  purposes.  We  have  already  said  that  we 
think  the  language  in  which  these  exemptions  are  expressed,  is  com- 
prehensive enough  to  embrace  the  present  case,  so  as  to  place  it  be- 
yond the  reach  of  the  right  of  preemption. 

It  is  further  argued  that  this  case  is  embraced  by  the  2d  section  of 
the  act  of  July  2, 1836,^  entitied :  <' An  act  to  confirm  the  sales  of 
public  lands  in  certain  cases."  That  section  is  in  these  words :  ''And 
be  it  farther  enacted  that,  in  all  cases  where  an  entry  has  been  made 
under  the  preemption  laws  pursuant  to  instructions  sent  to  the  regis*^ 
ter  and  receiver  from  the  b*easury  department,  and  the  proceedings 
have  been  in  all  other  respects  fair  and  regular,  such  entries  and  sales 
are  hereby  confirmed ;  and  patents  shall  be  issued  thereon,  as  in  other 
cases."  Now,  the  first  remark  we  make  upon  this  act  is,  that,  when 
the  previous  law  had  totally  exempted  certain  lands  from  the  right 
of  preemption,  if  there  were  nothing  else  in  the  case,  it  would  be  a 
very  strong,  not  to  say  strained  construction  of  this  section,  to  hola 
that  congress  meant  thereby,  by  implication,  to  repeal  the 
former  law  in  so  important  a  provision.  But  we  are  *  satis-  *  515  }, 
fied  that  there  were  other  cases  to  which  it  was  intended  to 
apply ;  where  the  instructions  from  the  treasury  department  assumed,, 
to  say  the  least,  a  doubtful,  if  not  an  illegal  power.  As,  for  example,, 
the  instructions  of  the  7th  February  and  17th  October,  1831,  by  which 
entries  were  allowed  to  be  made,  and  certificates  issued,  under  the 
act  of  1830 ;  which  was  only  in  force  for  one  year  from  its  passage ,. 
after  the  expiration  of  the  year,  where  the  persons  claiming  had  been 
deprived  of  the  benefits  of  the  act  of  1830,  by  reason  of  the  township 
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plats  not  having  been  famished  by  the  surveyor-general,  and  where, 
nevertheless,  proofs  of  the  claim  had  been  filed  before  the  expiration 
of  the  year.  To  this  case,  and  others  similarly  situated,  the  law  may 
well  apply ;  because,  without  affecting  the  general  principles  of  the 
system,  they  present  instances  in  which  innocent  parties  would  have 
been  injured  by  the  acts  or  omissions  of  public  officers,  or  by  some 
other  cause,  as  to  which  no  fault  was  imputable  to  them.  Bui^ 
further,  the  entries  to  be  saved  by  this  section,  must  have  been  puiw 
suant  to  instructions  sent  to  the  register  and  receiver  from  the  treas- 
ury department  Now,  it  not  only  is  not  shown  that  any  instructions 
were  so  sent,  which  would  authorize  this  preemption ;  but,  on  the 
contrary,  the  agreed  case  shows  that  the  register  and  receiver,  at  the 
Palestine  land-office,  rejected  it,  in  1831 ;  that  the  commissioner  of 
the  general  land-office,  in  the  same  year,  in  answer  to  a  letter  of 
Beaubean  complaining  of  that  rejection,  informed  him  that  the  land 
was  reserved  for  military  purposes ;  and  that,  in  July,  1834,  after  the 
passage  of  the  preemption  law  of  that  year,  he  applied  to  the  regbter 
and  receiver  of  the  Danville  land-office  to  prove  a  preemption  to  the 
same  land,  who  sdso  rejected  the  application,  and  again  informed  him 
that  it  was  reserved  for  military  purposes.  Finally,  by  the  express 
terms  of  this  section,  entries  under  the  preemption  laws,  to  be  pro- 
tected by  it,  must  be  in  all  other  respects  fair  and  regular.  Now,  as 
the  patents  were  to  be  issued  by  the  commissioner  of  the  general 
land-office,  and  as  they  were  only  to  issue  where  the  proceedings 
were  fair  and  regular,  that  officer  must  of  necessity  be  the  judge  of 
that  fairness  and  regularity.  But,  as  he  refused  to  issue  the  patent, 
we  know  not  whether  he  considered  the  proceedings  in  this  case  as 
being  fair  and  regular.  If  they  were  not  so,  then  they  were  not  con- 
firmed. We  think,  therefore,  that  the  claimant  can  derive  no  aid 
from  the  act  of  1836.  Our  conclusion,  then,  in  relation  to  the  first 
question  is,  that,  under  the  facts  of  the  case,  and  the  law  applying  to 
them,  Beaubean  acquired  no  title  whatsoever  to  the  land  in  question. 
This  being  the  case,  it  would  not  be  absolutely  necessary  to  decide 
the  second  question ;  but,  as  it  arises  in  the  case,  and  has  been  fully 
argued,  we  will  bestow  upon  it  a  very  brief  examination.  That 
question  is,  whether,  if  he  had  acquired  any  title  at  all,  it  was  such 
an  one  as  would  enable  the  lessor  of  the  plaintiiS*  below  to  recover  in 
this  action  ?  Wilcox,  the  defendant  in  the  original  suit,  did  not  claims 
or  pretend  to  set  up  any  right  or  title  in  himself.    He  held  possession 

as  an  officer  of  the  United  States ;  and  for  them,  and  under 
[  *  516  ]  *  their  orders.    This  being  the  state  of  the  case,  liie  question 

which  we  sure  now  examining,  is  really  this,  whether  c  per- 
son holding  a  register's  certificate  without  a  patent,  can  recover  the 
land  as  <igainst  the  United  States. 
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We  think  it  unnecessary  to  go  into  a  detailed  examination  of  the 
various  acts  of  congress,  for  the  purpose  of  showing  what  we  con- 
sider to  be  true  in  regard  to  the  public  lands,  that,  with  the  exception 
of  a  few  cases,  nothing  but  a  patent  passes  a  perfect  and  consum- 
mate title.  One  class  of  cases  to  be  excepted  is,  where  an  act  of 
congress  grants  land,  as  is  sometimes  done  in  words  of  present  grant 
But  we  need  not  go  into  these  exceptions.  The  general  rule  is  what 
we  have  stated;  and  it  applies  as  well  to  preemptions  as  to  other 
purchases  oi  public  lands.  Thus  it  will  appear,-  by  the  very  act  of 
1836,  which  we  have  been  examining,  that  patents  are  to  issue  in 
preemption  cases.  This,  then,  being  the  case,  and  this  suit  having 
been  in  effect  against  the  United  States,  to  hold  that  the  party  could 
recover  as  agamst  them,  would  be  to  hold  that  a  party,  having  an 
inchoate  and  imperfect  title,  could  recover  against  the  one  in  whom 
resided  the  perfect  title.  This,  as  a  general  proposition  of  law,  un- 
questionably cannot  be  maintained. 

But  it  is  argued  that  a  law  of  the  State  of  Illinois  declares,  that  a 
register's  certificate  shall  be  deemed  evidence  of  title  in  the  party, 
sufficient  to  recover  possession  of  the  lands  described  in  such  certifi- 
cate, in  any  action  of  ejectment  or  forcible  entry  and  detainer ;  but 
the  same  law  declares  that  this  shall  be  the  case,  unless  a  better 
legal  and  paramount  title  be  exhibited  for  the  same.  Upon  the  con- 
struction of  the  law  itself,  it  would  not  apply  to  this  case,  because 
the  United  States  not  having  parted  with  a  consummate  legal  title 
by  issuing  a  patent,  a  better  legal  and  paramount  title  was  exhibited 
for  the  same.  Where  that  was  not  the  case,  but  the  suit  should  be 
against  any  person  not  having  the  right  of  possession,  or  against  a 
trespasser,  these  are  the  kinds  of  cases  in  which  it  would  seem  to  U0, 
by  the  proper  construction  of  the  act,  that  it  was  intended  to  operate. 

A  much  stronger  ground,  however,  has  been  taken  in  argument. 
It  has  been  said  that  the  State  of  Illinois  has  a  right  to  declare,  by 
law,  that  a  title  derived  from  the  United  States,  which  by  their  laws 
is  only  inchoate  and  imperfect,  shall  be  deemed  as  perfect  a  title  as 
if  a  patent  had  issued  from  the  United  States ;  and  the  construction 
of  her  own  courts  seems  to  give  that  effect  to  her  statute.  That  State 
has  an  undoubted  right  to  legislate  as  she  may  please  in  regard  to 
the  remedies  to  be  prosecuted  in  her  courts,  and  to  regulate  the  dis- 
position of  the  property  of  her  citizens  by  descent,  devise,  or  aliena- 
tion. But  the  property  in  question  was  a  part  of  the  public  domain 
of  the  United  States ;  congress  is  invested  by  the  constitution  with 
the  power  pf  disposing  of,  and  making  needful  rules  and  regulations 
respecting  it.  Congress  has  declared,  as  we  have  said,  by  its  legisi* 
lation,  that,  in  such  a  case  as  this,  a  patent  is  necessary  to  complete 
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the  tide.  But,  in  this  case,  no  patent  has  issued ;  and,  therefore,  by 
the  laws  of  the  United  States,  the  legal  title  has  not  passed, 
[  •  517  ]  •  but  remains  in  the  United  States.  Now,  if  it  were  com- 
petent for  a  state  legislature  to  say,  that,  notwithstanding 
this,  the  title  shall  be  deemed  to  have  passed,  the  effect  of  this  would 
be,  not  that  congress  had  the  power  of  disposing  of  the  public  lands, 
and  prescribing  the  rules  and  regulations  concerning  that  disposition, 
out  that  Illinois  possessed  it  That  would  be  to  make  the  laws  of 
•Illinois  paramount  to  those  of  congress,  in  relation  to  a  subject  con- 
fided by  the  constitution  to  congress  only.  And  the  practical  result 
in  this  very  case  would  be,  by  force  of  state  legislation,  to  take  from 
the  United  States  their  own  land,  against  their  own  will,  and  against 
their  own  laws.  We  hold  the  true  principle  to  be  this,  that,  when- 
ever the  question  in  any  court,  state  or  federal,  is,  whether  a  title  to 
land,  which  had  once  been  the  property  of  the  United  States,  has 
passed,  that  question  must  be  resolved  by  the  laws  of  the  United 
States ;  but  that,  whenever,  according  to  those  laws,  the  title  shall 
have  passed,  then  that  property,  like  all  other  property  in  the  State, 
is  subject  to  state  legislation,  so  far  as  that  legislation  is  consistent 
with  the  admission,  that  the  title  passed  and  vested  according  to  the 
laws  of  the  United  States. 

It  was  urged  at  the  bar,  that  the  case  of  Ross  v.  Doe,  oti  the  de- 
mise of  Barland  and  others,  in  this  court,  1  Pet.  655,  sustained  the 
ground  taken  as  to  the  obligatory  force  of  the  law  of  Illinois.  A  very 
brief  examination  of  that  case  wiU  show  that  it  falls  greatly  short  of 
what  it  is  supposed  to  decide.  That  was  a  conflict  between  two  pa- 
tentees, both  claiming  under  the  United  States.  The  elder  patent 
was  founded  upon  a  certificate  of  the  register  of  the  land-office  west 
of  Pearl  River.  The  junior  patent  was  issued  on  a  certificate  of  the 
board  of  commissioners  west  of  Pearl  River.  The  court  below  in- 
structed the  jury  that  the  junior  patent  of  the  plaintiff  in  ejectment, 
emanating  upon  a  certificate  for  a  donation  claim  prior  in  date  to  the 
patent  under  which  the  defendant  claimed,  would  overreach  the  elder 
patent  of  the  defendant,  and,  in  point  of  law,  prevail  against  it.  It 
appears  that,  by  the  mode  of  proceeding  in  Mississippi,  they  look 
beyond  the  grant.  This  court,  remarking  upon  that,  said,  that  in  so 
doing,  and  in  applying  their  peculiar  mode  of  proceeding  to  titles  de- 
rived through  and  under  the  laws  of  the  United  States,  they  violated 
no  provisions  of  any  statute  of  the  United  States. 

But  the  court  then  proceeded  to  say :  "  The  important  question  in 
the  case  is  this :  in  applying  its  own  principles  and  pr^tice  in  the 
action  of  ejectment,  as  might  well  be  done  in  this  case,  has  the  court 
misconstrued  the  act  of  congress  in  deciding  that  the  grant  of  the 
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plain tifl^  emanating  upon  the  donation  certificate  of  the  board  of  com- 
missioners west  of  Pearl  River  set  forth  in  the  record,  would  over- 
reach the  defendant's  grant,  and  should  prevail  against  it  in  the  action 
of  ejectment  ?  "  They  then  proceed  to  examine  the  various  acts  of 
congress  upon  the  subject;  declare  their  opinion  to  be,  that  the 
determination  of  the  commissioners  was  final;  and  come  to  the 
conclusion,  that  the  supreme  court  of  Mississippi  had 
*  not  misconstrued  the  ojcts  of  congress,  from  which  the  [  *  518  ] 
rights  of  the  parties  were  derived ;  and,  consequently,  af- 
firmed the  jadgment.  Thus  it  will  appear  that,  in  that  case,  whilst 
the  form  and  mode  of  proceeding  by  the  law  of  Mississippi  were 
recognized,  yet  the  rights  of  *the  parties  depended  exclusively  upon 
the  construction  of  acts  of  congress,  and  that  this  court  thought  that 
the  court  below  had  construed  them  oorrectiy.  This  case,  then, 
affords  no  countenance  whatever  to  the  argument  founded  upon  it. 

Upon  the  whole,  we  are  pf  opinion  that  the  judgment  of  the  su- 
preme court  of  Illinois  is  erroneous ;  it  is,  therefore,  reversed,  with, 
costs* 

15  P.  407  ;  16  P.  234;  3  H.  120,  650,  750,  800;  4  H.  17 ;  6  H.  31 ;  7  H.  185;  8  H.  495 ; 
9  H.  421 ;  14  H.  268;  18  H.  19,  48,  881 ;  20  H.  668 ;  2  Wal.  626. 


Thb  Bank  of  Augusta,  Plaintii&  in  Error,  v.  Joseph  B.  Earle, 
Defendant  in  Error.  The  Bank  of  the  United  States,  Plaintiffs 
in  Error,  v.  William  D.  Primrose,  Defendant  in  Error.  The 
New  Orleans  and  Carrollton  Railroad  Company,  Plaintiffs  in 
Eoror,  v.  Joseph  B.  Earle,  Defendant  in  Error* 

IS  P.  519. 

A  corporation  can  do  no  acts  and  make  no  contracts,  either  within  or  wiihont  the  Stale 

which  created  it,  except  sacli  as  are  aathorized  bj  its  charter. 
A  banking  corporation,  aathorized  to  deal  in  exchange,  is  empowered  bj  its  charter  to  pup> 

chase  bills,  through  an  agent,  in  another  State. 
This  power,  conferred  by  the  law  of  one  State,  can  have  no  operation  in  another  State,  save 

through  that  cofnity  which  is  part  of  the  law  of  nations. 
Though  all  the  corporators  are  citizens  of  the  State  which  created  the  corporation,  the  art!- 

fieial  being,  created  by  the  charter,  cannot  claim  the  rights  of  the  corporators  as  citizens 

of  the  United  States,  to  make  contracts  in  other  States. 
A  corporation  can  exist  only  within  the  limits  of  the  sovereignty  which  created  it,  but  it  may 

act  elsewhere,  through  agents,  if  the  laws  of  other  countries  permit. 
By  the  comity  of  nations,  foreign  corporations  are  allowed  to  make  contracts  within  their 

limits,  not  contrary  to  their  known  policy,  or  injurious  to  their  interests. 
There  is  nothing  in  the  constitution  or  laws  of  Alabama  which  enables  this  conrt  to  declaim 

that  the  purchase  of  bills  of  exchange  there,  by  a  foreign  corporation,  is  contrary  to  the 

policy  of  that  State. 

Error  to  the  circnit  court  of  the  United  States  for  the  southern 
district  of  Alabama,  in  an  action  of  assumpsit  on  a  bill  of  exchange^ 
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by  indorsee  against  indorser.     The  case  is  stated  in  the  opinion  of 
the  court. 

D.  B.  Ogden^  for  the  plaintiffs. 

C  T,  IngersoU^  contra. 

The  case  of  The  Bank  of  the  United  States  v.  Primrose  was  ar- 
gued at  the  same  time,  by  Sergeant^  and  Webster^  for  the  plaintiff, 
and  C,  J.  Inffersoll,  and  Van  de  Grruff,  contr^. 

[  •584  ]       •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

These  three  cases  involve  the  same  principles,  and  have 
[  •  585  ]  been  *  brought  before  us  by  writs  of  error  directed  to  the 
circuit  court  and  southern  district  of  Alabama.  The  first 
two  have  been  fully  argued  by  counsel,  and  the  last  submitted  to  the 
court  upon  the  arguments  offered  in  the  other  two.  There  are  some 
shades  of  difference  in  the  facts  as  stated  in  the  different  records,  but 
none  that  can  affect  the  decision.  We  proceed,  therefore,  to  express 
our  opinion  on  the  first  case  argued,  which  was  The  Bank  of  Au- 
gusta V,  Joseph  B.  Earle.  The  judgment  in  this  case  must  decide 
the  others. 

The  questions  presented  to  the  court  arise  upon  a  case  stated  in 
the  circuit  court  in  the  following  words :  — 

"  The  defendant  defends  this  action  upon  the  following  facts,  that 
are  admitted  by  the  plaintiffs :  that  plaintiffs  are  a  corporation,  incor- 
porated by  an  act  of  the  legislature  of  the  State  of  Georgia,  and  have 
power  usually  conferred  upon  banking  institutions,  such  as  to  pur- 
chase bills  of  exchange,  6cc.  That  the  bill  sued  on  was  made  and 
indorsed,  for  the  purpose  of  being  discounted  by  Thomas  M'Gran, 
the  agent  of  said  bank,  who  had  funds  of  the  plaintiffs  in  his  hands 
for  the  purpose  of  purchasing  bills,  which  funds  were  derived  firom 
bills  and  notes  discounted  in  Georgia  by  said  plaintiffs,  and  payable 
in  Mobile  ;  and  the  said  M'Gran,  agent  as  aforesaid,  did  so  discount 
and  purchase  the  said  bill  sued  on,  in  the  city  of  Mobile,  State  afore- 
said, for  the  benefit  of  said  bank,  and  with  their  funds,  and  to  remit 
said  funds  to  the  said  plaintiffs. 

<'  If  the  court  shall  say  that  the  facts  constitute  a  defence  to  this 
action,  judgment  will  be  given  for  the  defendant,  otherwise  for  plain- 
tiffs, for  the  amount  of  the  bill,  damages,  interest,  and  cost ;  either 
party  to  have  the  right  of  appeal  or  \vrit  of  error  to  the  supreme  court 
upon  this  statement  of  facts,  and  the  judgment  thereon." 

Upon  this  statement  of  facts,  the  court  gave  judgment  for  the  de- 
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fendant;  being  of  opinion  that  a  bank  incorporated  by  the  laws  of 
Oeorgia,  with  a  power  among  other  things  to  purchase  bills  of  ex- 
change, could  not  lawfully  exercise  that  power  in  the  State  of  Ala- 
bama, and  that  the  contract  for  this  bill  was  therefore  void,  and  did 
not  bind  the  parties  to  the  payment  of  the  money. 

It  will  at  once  be  seen  that  the  questions  brought  here  for  decision 
are  of  a  very  grave  character,  and  they  have  received  from  the  court 
an  attentive  examination.  A  multitude  of  corporations  for  various 
purposes  have  been  chartered  by  the  several  States ;  a  large  portion 
of  certain  branches  of  business  has  been  transacted  by  incorporated 
companies,  or  through  their  agency ;  and  contracts  to  a  very  great 
amount  have  undoubtedly  been  made  by  different  corporations  out 
of  the  jurisdiction  of  the  particular  State  by  which  they  were  created. 
In  deciding  the  case  before  us,  we  in  efifect  determine  whether  these 
numerous  contracts  are  valid  or  not  And  if,  as  has  been  argued  at 
the  bar,  a  corporation,  from  its  nature  and  character,  is  incapable  of 
making  such  contracts,  or  if  they  are  inconsistent  with  the  rights  and 
sovereignty  of  the  States  in  which  they  are  made,  they  cannot  be 
enforced  in  the  courts  of  justice. 

*  Much  of  the  argument  has  turned  on  the  nature  and  [  *  586  ] 
extent  of  the  {)owers  which  belong  to  the  artificial  being 
called  a  corporation,  and  the  rules  of  law  by  which  they  are  to  be 
measured.  On  the  part  of  the  plaintiff  in  error,  it  has  been  contended 
that  a  corporation  composed  of  citizens  of  other  States  are  entitled 
to  the  benefit  of  that  provision  in  the  constitution  of  the  United  States 
which  declares  that  "  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States ; "  that  the 
court  should  look  behind  the  act  of  incorporation,  and  see  who  are 
the  members  of  it ;  and  if  in  this  case  it  should  appear  that  the  cor- 
poration of  the  Bank  of  Augusta  consists  altogether  of  citizens  of  the 
State  of  Georgia,  that  such  citizens  are  entitled  to  the  privileges  and 
immunities  of  citizens  in  the  State  of  Alabama ;  and  as  the  citizens 
of  Alabama  may  unquestionably  purchase  bills  of  exchange  in  that 
State,  it  is  insisted  that  the  members  of  this  corporation  are  entitled 
to  the  same  privilege,  and  cannot  be  deprived  of  it,  even  by  express 
proTisions  in  the  constitution  or  laws  of  the  State.  The  case  of  The 
Bank  of  the  United  States  v.  Deveaux,  5  Cranch,  61,  is  relied  on  to 
support  this  position. 

It  is  true  that,  in  the  case  referred  to,  this  court  decided  that  in  a 
question  of  jurisdiction  they  might  look  to  the  character  of  the  per- 
sons composing  a  corporation ;  and  if  it  appeared  that  they  were 
citizens  of  another  State,  and  the  fact  was  set  forth  by  proper  aver- 
ments, the  corporation  might  sue  in  its  corporate  name  in  the  courts 
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of  the  United  States.  But  in  that  case  the  court  confined  its  deci»» 
k>n,  in  express  terms,  to  a  question  of  jurisdiction ;  to  a  right  to  sue ; 
and  evidently  went  even  so  far  with  some  hesitation.  We  fully 
assent  to  the  propriety  of  that  decision,  and  it  has  ever  since  been 
recognized  as  authority  in  this  court.  But  the  principle  has  never 
been  extended  any  further  than  it  was  carried  in  that  case,  and  has 
never  been  supposed  to  extend  to  contracts  made  by  a  corporation, 
especially  in  another  sovereignty.  If  it  were  held  to  embrace  con- 
tracts, and  that  the  members  of  a  corporation  were  to  be  regarded  as 
individuals  carrying  on  business  in  their  corporate  name,  and  there- 
^  fore  entitled  to  the  privileges  of  citizens  in  matters  of  contract,  it  is 
very  clear  that  they  must  at  the  same  time  take  upon  themselves  the 
liabilities  of  citizens,  and  be  bound  by  their  contracts  in  like  manner. 
The  result  of  this  would  be  to  make  a  corporation  a  mere  partnership 
in  business,  in  which  each  stockholder  would  be  liable  to  the  whole 
extent  of  his  property  for  the  debts  of  the  corporation,  and  he  might 
be  sued  for  them  in  any  State  in  which  he  might  happen  to  be  found. 
The  clause  of  the  constitution  referred  to  certainly  never  intended  to 
give  to  the  citizens  of  each  State  the  privileges  of  citizens  in  the  sev* 
eral  States,  and  at  the  same  time  to  exempt  them  from  the  liabilities 
which  the  exercise  of  such  privileges  would  bring  upon  individuals 
who  were  citizens  of  the  State.  This  would  be  to  give  the  citizens 
of  other  States  far  higher  and  greater  privileges  than  are  enjoyed  by 
the  citizens  of  the  State  itself.  Besides,  it  would  deprive 
[  •  587  ]  every  State  of  all  control  over  the  extent  *  of  corporate  fran- 
chises proper  to  be  granted  in  the  State ;  and  corporations 
would  be  chartered  in  one,  to  carry  on  their  operations  in  another* 
It  is  impossible,  upon  any  sound  principle,  to  give  such  a  construction 
to  the  article  in  question.  Whenever  a  corporation  makes  a  contract, 
it  is  the  contract  of  the  legal  entity,  of  the  artificial  being  created  by 
the  charter,  and  not  the  contract  of  the  individual  members.  The 
only  rights  it  can  claim  are  the  rights  which  are  given  to  it  in  that 
character,  and  not  the  rights  which  belong  to  its  members  as  citizens 
of  a  State ;  and  we  now  proceed  to  inquire  what  rights  the  plaintiffs 
in  error,  a  corporation  created  by  Georgia,  could  lawfully  exercise  in 
another  State ;  and  whether  the  purchase  of  the  bill  of  exchange  on 
which  this  suit  is  brought  was  a  valid  contract,  and  obligatory  on  the 
parties. 

The  nature  and  character  of  a  corporation  created  by  a  statute, 
and  the  extent  of  the  powers  which  it  may  lawfully  exercise,  have 
apon  several  occasions  been  under  consideration  in  this  court 

In  the  case  of  Head  and  Amory  v.  The  Providence  Insurance  Com- 
pany, 2  Cranch,  127  Chief  Justice  MarsbaU,  in  delivering  the  opinion 
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of  the  court,  said,  '^  without  ascribing  to  this  body,  which  in  its  cor- 
porate capacity  is  the  mere  creature  of  the  act  to  which  it  owes  its 
esxistence,  all  the  qualities  and  disabilities  annexed  by  the  common 
law  to  ancient  institutions  of  this  sort,  it  may  correctly  be  said  to  be 
pirecisely  what  the  incorporating  act  has  made  it ;  to  derive  all  its 
powers  from  that  act,  and  to  be  capable  of  exerting  its  faculties  only 
in  the  manner  which  that  act  authorizes. 

^'  To  this  source  of  its  being,  then,  we  must  recur  to  ascertain  its 
powers ;  and  to  determine  whether  it  can  complete  a  contract  by 
such  communications  as  are  in  this  record." 

In  the  case  of  Dartmouth  College  v.  Woodward,  4  Wheat  '636, 
the  same  principle  was  again  decided  by  the  court  ^'  A  corpora* 
tion,"  said  the  court,  ^'  is  an  artificial  being,  invisible,  intangible,  and 
existing  only  in  contemplation  of  law.  Being  a  mere  creature  of  the 
law,  it  possesses  only  those  properties  which  the  charter  of  its  crea* 
tion  confers  upon  it,  either  expressly,  or  as  incidental  to  its  very 
existence." 

And  in  the  case  of  the  Bank  of  the  United  States  v.  DandridgCi 
12  Wheat  64,  where  the  questions  in  relation  to  the  powers  of  cor- 
porations and  their  mode  of  action,  were  very  carefully  considered, 
the  court  said :  '^  But  whatever  may  be  the  implied  powers  of  aggre- 
gate corporations  by  the  common  law,  and  the  modes  by  which  those 
powers  are  to  be  canied  into  operation;  corporations  created  by 
statute,  must  depend  both  for  their  powers  and  the  mode  of  exercis- 
ing them,  upon  the  true  construction  of  the  statute  itself." 

It  cannot  be  necessary  to  add  to  these  authorities.  And  it  may  be 
safely  assumed  that  a  corporation  can  make  no  contracts,  and  do  no 
acts  either  within  or  without  the  State  which  creates  it,  except  such 
as  are  authorized  by  its  charter ;  and  those  acts  must  also  be  done, 
by  such  officers  or  agents,  and  in  such  manner,  as  the  charter  author- 
izes. And  if  the  law  creating  a  corporation,  does  not,  by  the 
'tme  construction  of  the  words  used  in  the  charter,  give  it  [  *  588  ] 
the  right  to  exercise  its  powers  beyond  the  limits  of  the 
State,  all  contracts  made  by  it  in  other  States  would  be  void. 

The  charter  of  the  Bank  of  Augusta  authorizes  it,  in  general  terms, 
to  deal  in  bills  of  exchange ;  and  consequently,  gives  it  the  power  to 
purchase  foreign  bills  as  well  as  inland ;  in  other  words,  to  purchase 
bills  payable  in  another  State.  The  power  thus  given,  clothed  the 
corporation  with  the  right  to  make  contracts  out  of  the  State,  in  so 
far  as  Georgia  could  confer  it  For  whenever  it  purchased  a  foreign 
bill,  and  forwarded  it  to  an  agent  to  present  for  acceptance,  if  it  was 
honored  by  the  drawee,  the  contract  of  acceptance  was  necessarily 
made  in  another  State;  and  the  general  power  to  purchase  bilfai 

24* 
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without  any  restriction  as  to  place,  by  its  fair  and  natural  importy 
authorized  the  bank  to  make  such  purchases,  wherever  it  was  found 
most  convenient  and  profitable  to  the  institution ;  and  also  to  employ 
suitable  agents  for  that  purpose.  The  purchase  of  the  bill  in  question 
was,  therefore,  the  exercise  of  one  of  the  powers  which  the  bank 
possessed  under  its  charter;  and  was  sanctioned  by  the  law  of 
Georgia  creating  the  corporation,  so  far  as  that  State  could  authorize 
a  corporation  to  exercise  its  powers  beyond  the  limits  of  its  own 
jurisdiction. 

But  it  has  been  urged  in  the  argument,  that  notwithstanding  the 
powers  thus  conferred  by  the  terms  of  the  charter,  a  corporation,  firom 
the  very  nature  of  its  being,  can  have  no  authority  to  contract  out 
of  the  limits  of  the  State ;  that  the  laws  of  a  State  can  have  no 
extra-territorial  operation ;  and  that,  as  a  corporation  is  the  mere 
creature  of  a  law  of  the  State,  it  can  have  no  existence  beyond  the 
limits  in  which  that  law  operates ;  and  that  it  must  necessarily  be 
incapable  of  making  a  contract  in  another  place. 

It  is  very  true  that  a  corporation  can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty  by  which  it  is  created.  It  exists  only 
in  contemplation  of  law,  and  by  force  of  the  law ;  and  where  that 
law  ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation 
can  have  no  existence.  It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty.  But  although  it  must 
live  and  have  its  being  in  that  State  only,  yet  it  does  not  by  any 
means  follow  that  its  existence  there  will  not  be  recognized  in  other 
places ;  and  its  residence  in  one  State  creates  no  insuperable  objec- 
tion to  its  power  of  contracting  in  another.  It  is  indeed  a  mere 
artificial  being,  invisible  and  intangible ;  yet  it  is  a  person,  for  cer- 
tain purposes  in  contemplation  of  law,  and  has  been  recognized  as 
such  by  the  decisions  of  this  court  It  was  so  held  in  the  case  of 
The  United  States  v.  Amedy,  11  Wheat  412,  and  in  Beaston  v. 
The  Farmer's  Bank  of  Delaware,  12  Pet  135.  Now  natural  persons, 
through  the  intervention  of  agents,  are  continually  making  contracts 
in  countries  in  which  they  do  not  reside ;  and  where  they  are  not 
personally  present  when  the  contract  is  made ;  and  nobody  has  ever 
doubted  the  validity  of  these  agreements.  And  what  greater  objec- 
tion can  there  be  to  the  capacity  of  an  artificial  person,  by 
[  *  589  ]  *  its  agents,  to  make  a  contract  within  the  scope  of  its 
limited  powers,  in  a  sovereignty  in  which  it  does  not  reside ; 
provided  such  contracts  are  permitted  to  be  made  by  them  by  the 
laws  of  the  place  ? 

The  corporation  must  no  doubt  show  that  the  law  of  its  creation 
gave  it  authority  to  make  such  contracts,  through  such  agents     Yet| 
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as  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it  should 
actually  exist  in  the  sovereignty  in  which  the  contract  is  made.  It 
is  sufficient  that  its  existence  as  an  artificial  person,  in  the  State  of 
its  creation,  is  acknowledged  and  recognized  by  the  law  of  the  nation 
where  the  dealing  takes  place ;  and  that  it  is  permitted  by  the  laws 
of  that  place  to  exercise  there  the  powers  with  which  it  is  endowed. 

Every  power,  however,  of  the  description  of  which  we  are  speak- 
ing, which  a  corporation  exercises  in  another  State,  depends  for  its 
validity  upon  the  laws  of  the  sovereignty  in  which  it  is  exercised ; 
and  a  corporation  can  make  no  valid  contract  without  their  sanction, 
express  or  implied.  And  this  brings  us  to  the  question  which  has 
been  so  elaborately  discussed ;  whether,  by  the  comity  of  nations 
and  between  these  States,  the  corporations  of  one  State  are  permitted 
to  make  contracts  in  another.  It  is  needless  to  enumerate  here  the 
instances  in  which,  by  the  general  practice  of  civilized  countries,  the 
laws  of  the  one,  will,  by  the  comity  of  nations,  be  recognized  and 
executed  in  another,  where  the  right  of  individuals  are  concerned. 
The  cases  of  contracts  made  in  a  foreign  country  are  familiar  exam- 
ples ;  and  courts  of  justice  have  always  expounded  and  executed 
them,  according  to  the  laws  of  the  place  in  which  they  were  made ; 
provided  that  law  was  not  repugnant  to  the  laws  or  policy  of  their 
own  country.  The  comity  thus  extended  to  other  nations  is  no  im- 
peachment of  sovereignty.  It  is  the  voluntary  act  of  the  nation  by 
which  it  is  offered ;  and  is  inadmissible  when  contrary  to  its  policy, 
or  prejudicial  to  its  interests.  But  it  contributes  so  largely  to  pro- 
mote justice  between  individuals,  and  to  produce  a  friendly  inter- 
course between  the  sovereignties  to  which  they  belong,  that  courts 
of  justice  have  continually  acted  upon  it,  as  a  part  of  the  voluntary 
law  of  nations.  It  is  truly  said,  in  Story's  Conflict  of  Laws,  36,  37, 
that :  ''  In  the  silence  of  any  positive  rule,  affirming,  or  denying,  or 
restraining  the  operation  of  foreign  laws,  courts  of  justice  presume 
the  tacit  adoption  of  them  by  their  own  government ;  unless  they  are 
repugnant  to  its  policy,  or  prejudicial  to  its  interests.  It  is  not  the 
comity  of  the  courts,  but  the  comity  of  the  nation  which  is  adminis- 
tered, and  ascertained  in  the  same  way,  and  guided  by  the  same 
reasoning,  by  which  all  other  principles  of  municipal  law  are  ascer* 
tained  and  guided." 

Adopting,  as  we  do,  the  principle  here  stated,  we  proceed  to  inquire 
whether,  by  the  comity  of  nations,  foreign  corporations  are  permitted 
to  make  contracts  within  their  jurisdiction ;  and  we  can  perceive  no 
sufficient  reason  for  excluding  4hem,  when  they  are  not  contrary  to 
the  known  policy  of  the  State,  or  injurious  to  its  interests. 
'  It  is  nothing  more  than  the  admission  of  the  existence  [  *  590  ] 
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of  an  artificial  person  created  by  the  law  of  another  State,  and 
dotbed  with  the  power  of  making  certain  contracts.  It  is  but  the 
asual  comity  of  recognizing  the  law  of  another  State.  In  England, 
from  which  we  have  received  our  general  principles  of  jurisprudence, 
no  doubt  appears  to  have  been  entertained  of  the  right  of  a  foreign 
corporation  to  sue  in  its  courts ;  since,  the  case  of  Henriques  v.  The 
Dutch  West  India  Company,  decided  in  1729,  2  L.  Raymond,  1532. 
And  it  is  a  matter  of  history,  which  this  court  are  bound  to  notice, 
that  corporations,  created  in  this  country,  have  been  in  the  open 
practice  for  many  yeaxs  past,  of  making  contracts  in  England  of 
various  kinds,  and  to  very  large  amounts ;  and  we  have  never  seen 
a  doubt  suggested  there  of  the  validity  of  these  contracts,  by  any 
court  or  any  jurist  It  is  impossible  to  imagine  that  any  court  in  the 
United  States  would  refuse  to  execute  a  contract,  by  which  aa 
American  corporation  had  borrowed  money  in  England ;  yet  if  ibe 
contracts  of  corporations  made  out  of  the  State  by  which  they  were 
created,  are  void,  even  contracts  of  that  description  could  not  be 
enforced. 

It  has,  however,  been  supposed  that  the  rules  of  comity  between 
foreign  nations  do  not  apply  to  the  States  of  this  Union ;  that  they 
extend  to  one  another  no  other  rights  than  those  which  are  given  by 
the  constitution  of  the  United  States ;  and  that  the  courts  of  the 
general  government  are  not  at  liberty  to  presume,  in  the  absence  of 
all  legislation  on  the  subject,  that  a  State  has  adopted  the  comity  of 
nations  towards  the  other  States,  as  a  part  of  its  jurisprudence ;  oi 
that  it  acknowledges  any  rights  but  those  which  are  secured  by  the 
constitution  of  the  United  States.  The  court  think  otherwise.  The 
intimate  union  of  these  States,  as  members  of  the  same  great  political 
family;  the  deep  and  vital  interests  which  bind  them  so  closely 
together,  should  lead  us,  in  the  absence  of  proof  to  the  contrary,  to 
presume  a  greater  degree  of  comity,  and  friendsliip,  and  kindness 
towards  one  another,  than  we  should  be  authorized  to  presume 
between  foreign  nations.  And  when  (as  without  doubt  must  occa- 
sionally  happen)  the  interest  or  policy  of  any  State  requires  it  to 
restrict  the  rule,  it  has  but  to  declare  its  will,  and  the  legal  presump- 
tion is  at  once  at  an  end.  But  until  this  is  done,  upon  what  grounds 
could  this  court  refuse  to  administer  the  law  of  international  comity 
between  these  States  ?  They  are  sovereign  States ;  and  the  history 
of  the  past,  and  the  events  which  are  daily  occurring,  furnish  the 
strongest  evidence  that  they  have  adopted  towards  each  other  the 
laws  of  comity  in  their  fullest  extent.  Money  is  frequently  borrowed 
in  one  State,  by  a  corporation  created  in  another.  The  numerous 
banlLs  established  by  different  States,  are  in  the  constant  habit  of  con- 
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trading  and  dealing  with  one  another.  Agencies  for  corporations 
engaged  in  the  business  of  insurance  and  of  banking  have  been 
established  in  other  States,  and  sufifered  to  make  contracts  without 
any  objection  on  the  part  of  the  state  authorities.  These  usages  of 
commerce  and  trade  have  been  so  general  and  public,  and  have  been 
practised  for  so  long  a  period  of  time,  and  so  generally 
acquiesced  *  in  by  the  States,  that  the  court  cannot  over-  [  *  691  ] 
look  them  when  a  question  like  the  one  before  us  is  under 
consideration.  The  silence  of  the  state  authorities,  while  these  events 
are  passing  before  them,  show  their  assent  to  the  ordinary  laws  of 
comity  which  permit  a  corporation  to  make  contracts  in  another 
State.  But  we  are  not  left  to  infer  it  merely  from  the  general  usages 
of  trade,  and  the  silent  acquiescence  of  the  States.  It  appears  from 
the  cases  cited  in  the  argument,  which  it  is  unnecessary  to  recapitu- 
late in  this  opinion ;  that  it  has  been  decided  in  many  of  the  state 
courts,  we  believe  in  all  of  them  where  the  question  has  arisen,  that 
a  corporation  of  one  State  may  sue  in  the  courts  of  another.  K  it 
may  sue,  why  may  it  not  make  a  contract?  The  right  to  sue  is  one 
of  the  powers  which  it  derives  from  its  charter.  K  the  courts  of 
another  country  take  notice  of  its  existence  as  a  corporation,  so  far 
as  to  allow  it  to  maintain  a  suit,  and  permit  it  to  exercise  that  power, 
why  should  not  its  existence  be  recognized  for  other  purposes,  and 
the  corporation  permitted  to  exercise  another  power  which  is  given 
to  it  by  the  same  law  and  the  same  sovereignty ;  where  the  last- 
mentioned  power  does  not  come  in  conflict  with  the  interest  or 
policy  of  the  State  ?  There  is  certainly  nothing  in  the  nature  and 
character  of  a  corporation  which  could  justly  lead  to  such  a  distinc- 
tion ;  and  which  should  extend  to  it  the  comity  of  suit,  and  refuse  to 
it  the  comity  of  contract  If  it  is  allowed  to  sue,  it  would  of  course 
be  permitted  to  compromise,  if  it  thought  proper,  with  its  debtor ;  to 
give  him  time,  to  accept  something  else  in  satisfaction  ;  to  give  him 
a  release,  and  to  employ  an  attorney  for  itself  to  conduct  its  suit 
These  are  all  matters  of  contract,  and  yet  are  so  intimately  connected 
with  the  right  to  sue,  that  the  latter  could  not  be  effectually  exercised 
if  the  former  were  denied. 

We  turn  in  the  next  place  to  the  legislation  of  the  States. 

So  far  as  any  of  them  have  acted  on  this  subject,  it  is  evident  that 
they  have  regarded  the  comity  of  contract,  as  well  as  the  comity  of 
suit,  to  be  a  part  of  the  law  of  the  State,  unless  restricted  by  statute. 
Thus  a  law  was  passed  by  the  State  of  Pennsylvania,  March  10, 
1810,  which  prohibited  foreigners  and  foreign  corporations  from  mak- 
bg  contracts  of  insurance  against  fire,  and  other  losses  mentioned  in 
the  law.     In  New  York,  also,  a  law  was  passed,  March  18,  1814| 
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which  prohibited  foreigners  and  foreign  corporations  jGrom  making  in 
that  State  insurances  against  fire ;  and  by  another  law,  passed  April 
21, 1818,  corporations  chartered  by  other  States  are  prohibited  £x>m 
keeping  any  office  of  deposit  for  the  purpose  of  discounting  promis- 
sory notes,  or  carrying  on  any  kind  of  business  which  incorporated 
banks  are  authorized  by  law  to  carry  on.  The  prohibition  of  certain 
specified  contracts  by  corporations  in  these  laws,  is  by  necessary  im- 
plication an  admission  that  other  contracts  may  be  made  by  foreign 
corporations  in  Pennsylvania,  and  New  York ;  and  that  no  legislative 
permission  is  necessary  to  give  them  validity.  And  the 
[  *  592  ]  language  of  these  prohibitory  acts  most  *  clearly  indicates 
that  the  contracts  forbidden  by  them  might  lawfully  have 
been  made  before  these  laws  were  passed. 

Maryland  has  gone  still  further  in  recognizing  this  right.  By  a 
law  passed  in  1834,  that  State  has  prescribed  the  manner  in  which 
corporations  not  chartered  by  the  State,  <' which  shall  transact  or 
shall  have  transacted  business"  in  the  State,  may  be  sued  in  its 
courts  upon  contracts  made  in  the  State.  The  law  assumes  in  the 
clearest  manner,  that  such  contracts  were  valid,  and  provides  a  rem- 
edy  by  which  to  enforce  them. 

In  the  legislation  of  congress,  also,  where  the  States  and  the  people 
of  the  several  States  are  all  represented,  we  shall  find  proof  of  the 
general  understanding  in  the  United  States,  that  by  the  law  of  comity 
among  the  States,  the  corporations  chartered  by  one  were  permitted 
to  make  contracts  in  the  others.  By  the  act  of  congress  of  June  23, 
1836,^  4  Story's  Laws,  2445,  regulating  the  deposits  of  public  money, 
the  secretary  of  the  treasury  was  authorized  to  make  arrangements 
with  some  bank  or  banks,  to  establish  an  agency  in  the  States  and 
territories  where  there  was  no  bank,  or  none  that  could  be  employed 
as  a  public  depository,  to  receive  and  disburse  the  public  money 
which  might  be  directed  to  be  there  deposited.  Now  if  the  proposi- 
tion be  true  that  a  corporation  created  by  one  State  cannot  make  a 
valid  contract  in  another,  the  contracts  made  through  this  agency  in 
behalf  of  the  bank,  out  of  the  State  where  the  bank  itself  was  char- 
tered, would  all  be  void,  both  as  respected  the  contracts  with  the  gov- 
vernment  and  the  individuals  who  dealt  with  it.  How  could  such 
an  agency,  upon  the  principles  now  contended  for,  have  performed 
any  of  the  duties  for  which  it  was  established  ? 

But  it  cannot  be  necessary  to  pursue  the  argument  further.  "We 
think  it  is  well  settled,  that  by  the  law  of  comity  among  nations,  a 
corporation  created  by  one  sovereignty  is  permitted  to  make  contracts 
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in  another,  and  to  sue  in  its  courts ;  and  that  the  same  law  of  comity 
prevails  among  the  several  sovereignties  of  this  Union.  The  public 
and  well  known  and  long  continued  usage  of  trade ;  the  general 
acquiescence  of  the  States ;  the  particular  legislation  of  some  of  them, 
as  well  as  the  legislation  of  congress ;  all  concur  in  proving  the  truth 
of  this  proposition. 

But  we  have  already  said  that  this  comity  is  presumed  from  the 
silent  acquiescence  of  the  State.  Whenever  a  State  sufficiently  in- 
dicates that  contracts  which  derive  their  validity  from  its  comity  are 
repugnant  to  its  policy,  or  are  considered  as  injurious  to  its  interests ; 
the  presumption  in  favor  of  its  adoption  can  no  longer  be  made. 
And  it  remains  to  inquire,  whether  there  is  any  thing  in  the  consti- 
tution or  laws  of  Alabama,  from  which  this  court  would  be  justified 
in  concluding  that  the  purchase  of  the  bill  in  question  was  contrary 
to  its  policy.     . 

The  constitution  of  Alabama  contains  the  following  provisions  in 
relation  to  banks :  — 

^  One  state  bank  may  be  established,  with  such  number 
of  *  branches  as  the  general  assembly  may  from  time  to  [  *  593  ] 
time  deem  expedient,  provided  that  no  branch  bank  shall  be 
established,  nor  bank  charter  renewed,  under  the  authority  of  this 
State,  without  the  concurrence  of  two  thirds  of  both  houses  of  the 
general  assembly ;  and  provided  also  that  not  more  than  one  bank  or 
branch  bank  shall  be  established,  nor  bank  charter  renewed,  but  in 
conformity  to  the  foUowing  rules  :  — 

"  1.  At  least  two  fifths  of  the  capital  stock  shall  be  reserved  for  the 
State. 

^  2.  A  proportion  of  power,  in  the  direction  of  the  bank,  shall  be 
reserved  to  the  State,  equal  at  least  to  its  proportion  of  stock  therein. 

<<  3.  The  State  and  individual  stockholders  shall  be  liable  respec- 
tively for  the  debts  of  the  bank,  in  proportion  to  their  stock  holden 
therein. 

^  4.  The  remedy  for  collecting  debts  shall  be  reciprocal,  for  and 
against  the  bank. 

"  5.  No  bank  shall  commence  operations  until  half  of  the  capital 
stock  subscribed  for  be  actually  paid  in  gold  and  silver;  which 
amount  shall,  in  no  case,  be  less  than  ^100,000." 

Now,  from  these  provisions  in  the  constitution,  it  is  evidently  the 
poUcy  of  Alabama  to  restrict  the  power  of  the  legislature  in  relation 
to  bank  charters,  and  to  secure  to  the  State  a  larger  portion  of  the 
profits  of  banking,  in  order  to  provide  a  public  revenue  ;  and  also  to 
make  safe  the  debts  which  should  be  contracted  by  the  banks.  The 
meaning,  too,  in  which  that  State  used  the  word  bank,  in  her  consti* 
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tation,  is  sufficiently  plain  from  its  subsequent  legislation.  All  of 
the  banks  chartered  by  it,  are  authorized  to  receive  deposits  of  money, 
to  discount  notes,  to  purchase  bills  of  exchange,  and  to  issue  their 
own  notes  payable  on  demand  to  bearer.  These  are  the  usual  pow- 
ers  conferred  on  the  banking  corporations  in  the  different  States  of 
the  Union ;  and  when  we  are  dealing  with  the  business  of  banking 
in  Alabama,  we  must  imdoubtedly  attach  to  it  the  meaning  in  which 
it  is  used  in  the  constitution  and  laws  of  the  State.  Upon  so  much 
of  the  policy  of  Alabama,  therefore,  in  relation  to  banks  as  is  dis- 
closed by  its  constitution,  and  upon  the  meaning  which  that  State 
attaches  to  the  word  bank,  we  can  have  no  reasonable  doubt.  But 
before  this  court  can  undertake  to  say  that  the  discount  of  the  bill 
in  question  was  illegal,  many  other  inquiries  must  be  made,  and 
many  other  difficulties  must  be  solved.  Was  it  the  policy  of  Ala- 
bama to  exclude  all  competition  with  its  own  banks  by  the  corpora- 
tions of  other  States  ?  Did  the  State  intend,  by  these  provisions  in 
its  constitution,  and  these  charters  to  its  banks,  to  inhibit  the  circu- 
lation of  the  notes  of  other  banks,  the  discount  of  notes,  the  loan  of 
money,  and  the  purchase  of  bills  of  exchange  ?  Or  did  it  design  to 
go  still  further,  and  forbid  the  banking  corporations  of  other  States 
from  making  a  contract  of  any  kind  within  its  territory?  Did  it 
mean  to  prohibit  its  own  banks  from  keeping  mutual  accounts  with 

the  banks  of  other  States,  and  from  entering  into  any  cou- 
[  *594  ]  tract  with  *them,  express  or  implied?     Or  did  she  mean  to 

give  to  her  banks  the  power  of  contracting  within  the  limits 
of  the  State  with  foreign  corporations,  and  deny  it  to  individual  cit- 
izens ?  She  may  believe  it  to  be  the  interest  of  her  citizens  to  permit 
the  competition  of  other  banks  in  the  circulation  of  notes,  in  the  pur- 
chase and  sale  of  bills  of  exchange,  and  in  the  loan  of  money.  Or 
she  may  think  it  to  be  her  interest  to  prevent  the  circulation  of  the 
notes  of  other  banks ;  and  to  prohibit  them  from  sending  money  there 
to  be  employed  in  the  purchase  of  exchange,  or  making  contracts  of 
any  other  description. ' 

The  State  has  not  made  known  its  policy  upon  any  of  these  points. 
And  how  can  this  court,  with  no  other  lights  before  it,  undertake  to 
mark  out  by  a  definite  and  distinct  line  the  policy  which  Alabama  has 
adopted  in  relation  to  this  complex  and  intricate  question  of  political 
economy  ?  It  is  true  that  the  State  is  the  principal  stockholder  in 
her  own  banks.  She  has  created  seven ;  and  in  five  of  them  the 
State  owns  the  whole  stock;  and  in  the  others  two  fifths.  This 
proves  that  the  State  is  deeply  interested  in  the  successful  operation 
of  her  banks,  and  it  may  be  her  policy  to  shut  out  all  interference 
with  them.     In  anoth'jr  view  of  the  subject,  however,  she  may  believe 
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it  to  be  her  policy  to  extend  the  utmost  liberality  to  the  banks  of 
other  States ;  in  the  expectation  that  it  would  produce  a  correspond- 
ing comity  in  other  States  towards  the  banks  in  which  she  is  so  much 
interested.     In  this  respect,  it  is  a  question  chiefly  of  revenue,  and  of 
fiscal  policy.    How  can  this  court,  with  no  other  aid  than  the  general 
principles  asserted  in  her  constitution,  and  her  investments  in  the 
stocks  of  her  own  banks,  undertake  to  carry  out  the  policy  of  the 
State  upon  such  a  subject  in  all  of  its  details,  and  decide  how  far  it 
extends,  and  what  qualifications  and  limitations  are  imposed  upon, 
it  ?    These  questions  must  be  determined  by  the  State  itself,  and  not 
by  the  courts  of  the  United  States.    Every  sovereignty  would  with- 
out doubt  choose  to  designate  its  own  line  of  policy ;  and  wouldi 
never  consent  to  leave  it  as  a  problem  to  be  worked  out  by  the  courts 
of  the  United  States,  from  a  few  general  principles,  which  might  very 
naturally  be  misunderstood  or  misapplied  by  the  court     It  would 
hardly  be  respectful  to  a  State  for  this  court  to  forestall  its  decision,, 
and  to  say,  in  advance  of  her  legislation,  what  her  interest  or  policy 
demands.     Such  a  course  would  savor  more  of  legislation  than  of 
judicial  interpretation. 

If  we  proceed  from  the  constitution  and  bank  charters  to  other- 
acts  of  legislation  by  the  State,  we  find  nothing  that  should  lead  us- 
to  a  contrary  conclusion.    By  an  act  of  assembly  of  the  State,  passed 
January  12, 1S27,  it  was  declared  unlawful  for  any  person,  body  cor- 
porate, company,  or  association,  to  issue  any  note  for  circulation  as- 
a  bank-note,  without  the  authority  of  law ;  and  a  fine  was  imposed^ 
upon  any  offending  against  this  statute.     Now  this  act  protected  the 
privileges  of  her  own  banks,  in  relation  to  bank-notes  only;  and. 
contains  no  prohibition  against  the  purchase  of  bills  of  exchange, 
or  against  any  other  business  by  foreign  banks,  which 
*  might  interfere  with  her  own  banking  corporations.     And  [  *695  ]. 
if  we  were  to  form  our  opinion  of  the  policy  of  Alabama 
from  the  provisions  of  this  law,  we  should  be  bound  to  say  that  the 
legislature  deemed  it  to  be  the  interest  and  policy  of  the  State  not  to 
protect  its  own  banks  from  competition  in  the  purchase  of  exchange, 
or  in  anything  but  the  issuing  of  notes  for  circulation.     But  this  law 
was  repealed  by  a  subsequent  law,  passed  in  1833,  repealing  all  acts 
of  assembly  not  comprised  in  a  digest  then  prepared  and  adopted, 
by  the  legislature.     The  law  of  1827,  above  mentioned  was  not  con- 
tained in  this  digest,  and  was  consequeutiy  repealed.     It  has  been 
said  at  the  bar,  in  the  argument,  that  it  was  omitted  from  the  digest 
by  mistake,  and  was  not  intended  to  be  repealed.     But  this  court 
cannot  act  judicially  upon  such  an  assumption.     We  must  take  their 
laws  and  policy  to  be  such  as  we  find  them  in  their  statutes.     And  the 
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only  inference  that  we  can  draw  from  these  two  laws,  is,  that  after 
having  prohibited  under  a  penalty  any  competition  with  their  banks 
by  the  issue  of  notes  for  circulation,  they  changed  their  policy,  and 
determined  to  leave  the  whole  business  of  banking  open  to  the  rivaby 
of  others.  The  other  laws  of  the  State,  therefore,  in  addition  to  the 
constitution  and  charters,  certainly  would  not  authorize  this  court  to 
say  that  the  purchase  of  bills  by  the  corporations  of  another  State 
was  a  violation  of  its  policy. 

The  decisions  of  its  judicial  tribunals  lead  to  the  same  result  It 
is  true  that  in  the  case  of  The  State  v.  Stebbins,  1  Stewart's  Ala- 
bama Reports,  312,  the  court  said  that,  since  the  adoption  of  their 
constitution,  banking  in  that  State  was  to  be  regarded  as  a  fran- 
chise. And  this  case  has  been  much  relied  on  by  the  defendant  in 
error. 

Now  we  are  satisfied,  firom  a  careful  examination  of  the  case,  that 
the  word  franchise  was  not  used,  and  could  not  have  been  used  by 
the  court  in  the  broad  sense  imputed  to  it  in  the  argument.  For,  it 
banking  includes  the  purchase  of  bills  of  exchange,  and  all  banking 
is  to  be  regarded  as  the  exercise  of  a  franchise,  the  decision  of  the 
court  would  amount  to  this :  that  no  individual  citizen  of  Alabama 
could  purchase  such  a  bill ;  for  franchises  are  special  privileges  con- 
ferred by  government  upon  individuals,  and  which  do  not  belong  to 
the  citizens  of  the  country  genercdly,  of  common  right.  It  is  essen- 
tial to  the  character  of  a  franchise  that  it  should  be  a  grant  from  the 
sovereign  authority,  and  in  this  country  no  franchise  can  be  held 
which  is  not  derived  from  a  law  of  the  State. 

But  it  cannot  be  supposed  that  the  constitution  of  Alabama  in- 
tended to  prohibit  its  merchants  and  traders  from  purchasing  or 
selling  bills  of  exchange ;  and  to  make  it  a  monopoly  in  the  hands 
of  their  banks.  And  it  is  evident  that  the  court  of  Alabama,  in  the 
case  of  The  State  v.  Stebbins,  did  not  mean  to  assert  such  a  prin- 
ciple. In  the  passage  relied  on  they  are  speaking  of  a  paper  circa- 
lating  currency,  and  asserting  the  right  of  the  State  to  regulate  and 
to  limit  it. 

The  institutions  of  Alabama,  like  those  of  the  other  States,  are 
founded  upon  the  great  principles  of  the  common  law ;  and 
[  *  596  ]  it  is  *  very  dear  that,  at  common  law,  the  right  of  banking 
in  all  of  its  ramifications  belonged  to  individual  citizens, 
and  might  be  exercised  by  them  at  their  pleasure.  And  the  correct- 
ness of  this  principle  is  not  questioned  in  the  case  of  The  State  v. 
Stebbins.  Undoubtedly,  the  sovereign  authority  may  regulate  and 
restrain  this  rightf  but  the  constitution  of  Alabama  purports  to  be 
nothing  more  than  a  restriction  upon  the  power  of  the  legislature  in 
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relation  to  banking  corporations,  and  does  not  appear  to  have  been 
intended  as  a  restriction  upon  the  rights  of  individuals.  That  part 
of  the  subject  appears  to  have  been  left,  as  is  usually  done,  for  the 
action  of  the  legislature,*  to  be  modified  according  to  circumstances ; 
and  the  prosecution  against  Stebbins  was  not  founded  on  tbe  provis- 
ions contained  in  the  constitution,  but  was  under  the  law  of  1837 
above  mentioned,  prohibiting  the  issuing  of  bank-notes.  We  are 
fully  satisfied  that  the  State  never  intended  by  its  constitution  to  in- 
terfere with  the  right  of  purchasing  or  selling  bills  of  exchange,  and 
that  the  opinion  of  the  court  does  not  refer  to  transactions  of  that 
description  when  it  speaks  of  banking  as  a  firanchise. 

The  question  then  recurs.  Does  the  pdlicy  of  Alabama  deny  to 
the  corporations  of  other  States  the  ordinary  comity  between  na- 
tions ?  or  does  it  permit  such  a  corporation  to  make  those  contracts 
which,  from  their  nature  and  subject-matter,  are  consistent  with  its 
policy,  and  are  allowed  to  individuals  ?  In  making  such  contracts, 
a  corporation  no  doubt  exercises  its  corporate  firanchise*  But  it  must 
do  this  whenever  it  acts  as  a  corporation,  for  its  existence  is  a  fran- 
chise. Now  it  has  been  held  in  the  court  of  Alabama  itself,  in 
2  Stewart's  Alabaina  Reports,  147,  that  the  corporation  of  another 
State  may  sue  in  its  courts,  and  the  decision  is  put  directiy  on  the 
grotmd  of  national  comity.  The  State,  therefore,  has  not  merely  ac- 
quiesced by  silence,  but  her  judicial  tribunals  have  declared  the  adop- 
tion of  the  law  of  international  comity  in  the  case  of  a  suit  We 
have  already  shown  that  the  comity  of  suit  brings  with  it  the  comity 
of  contract ;  and,  where  the  one  is  expressly  adopted  by  its  courts, 
the  other  must  also  be  presumed  according  to  the  usages  of  nations^ 
unless  the  contrary  can  be  shown. 

The  cases  cited  from  7  Wend.  276,  and  from  2  Band.  465,  cannot 
influence  the  decision  in  the  case  before  us*  The  decisions  of  these 
two  state  courts  were  founded  upon  the  legislation  of  their  respective 
States,  which  was  sufficientiy  explicit  to  enable  their  judicial  tribu- 
nals to  pronounce  judgment  on  their  line  of  policy.  But,  because 
two  States  have  adopted  a  particular  policy  in  relation  to  the  bank- 
ing corporations  of  other  States,  we  cannot  infer  th/vt  the  same  rule 
prevails  in  all  of  the  other  States. 

Each  State  must  decide  for  itself.  And  it  will  be  remembered 
tiiat  it  is  not  the  State  of  Alabama  which  appears  hejss  to  complain 
of  an  infraction  of  its  policy.  Neither  the  State  nor  any  of  its  con- 
stituted authorities  have  interfered  in  this  controwsy.  The  objeo- 
tion  is  taken  by  persons  who  were  parties  to  those  conlaracts, 
and  *  who  participated  in  the  transactions  which  axe  now  {  *  597  ] 
alleged  to  have  been  in  violation  of  the  laws  of  the  State 
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It  is  but  justice  to  all  the  parties  concerned  to  suppose  that  these 
oontracts  were  made  in  good  faith,  and  that  no  suspicion  was  enter- 
tained  by  either  of  them  that  these  engagements  could  not  be  en- 
forced. Money  was  paid  on  them  by  one  psurty,  and  received  by  the 
other.  And  when  we  see  men  dealing  with  one  another  openly 
in  this  manner,  and  making  contracts  to  a  large  amount,  we  can 
hardly  doubt  as  to  what  was  the  generally  received  opinion  in  Ala- 
bama at  that  time  in  relation  to  the  right  of  the  plaintiffs  to  make 
such  contracts.  Every  thing  now  urged  as  proof  of  her  policy,  was 
equally  public  and  well  known  when  these  bills  were  negotiated. 
And  when  a  court  is  called  on  to  declare  contracts  thus  made  to  be 
void,  upon  the  ground  that  they  conflict  with  the  policy  of  the  State, 
the  line  of  that  policy  should  be  very  clear  and  distinct  to  justify  the 
court  in  sustaining  the  defence.  Nothing  can  be  more  vague  and 
indefinite  than  that  now  insisted  on  as  the  policy  of  Alabama.  It 
rests  altogether  on  speculative  reasoning  as  to  her  supposed  interests, 
and  is  not  supported  by  any  positive  legislation.  There  is  no  law 
of  the  State  which  attempts  to  define  the  rights  of  foreign  corpora- 
tions. 

We,  however,  do  not  mean  to  say  that  there  are  not  many  sub- 
jects upon  which  the  pt>licy  of  the  several  States  is  abundantly  evi- 
dent, firom  the  nature  of  their  institutions  and  the  general  scope  of 
Hieir  legislation,  and  which  do  not  need  the  aid  of  a  positive  and 
special  law  to  guide  the  decisions  of  the  courts.  When  the  policy 
of  a  State  is  thus  manifest,  the  courts  of  the  United  States  would  be 
bound  to  notice  it  as  a  part  of  its  code  of  laws,  and  to  declare  all 
contracts  in  the  State  repugnant  to  it  to  be  illegal  and  void.  Nor 
do  we  mean  to  say  whether  there  may  not  be  some  rights  under  the 
constitution  of  the  United  States  which  a  corporation  might  claim 
under  peculiar  circumstances,  in  a  State  other  than  that  in  which  it 
was  chartered.  The  reasoning,  as  well  as  the  judgment  of  the  court, 
is  applied  to  the  matter  before  us ;  and  we  think  the  contracts  in 
question  were  valid,  and  that  the  defence  relied  on  by  the  defendants 
cannot  be  sustained. 

The  judgment  of  the  circuit  court  in  these  cases  must  therefore  be 
reversed,  with  costs. 

Baldwin,  J.,  delivered  an  opinion  assenting  to  the  judgment  of 
the  court,  on  principles  which  were  stated  at  large  in  the  opinion. 
This  opinion  was  not  delivered  to  the  reporter. 

M'EiNLET,  J.,  delivered  an  opinion  dissenting  from  the  judgment 
of  the  court 
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I  dissent  from  so  much  of  the  opinion  of  the  majority  of  the  court 
as  decides  that  the  law  of  nations  furnishes  a  rule  by  which  validity 
can  be 'given  to  the  contracts  in  these  cases,  and  from  so 
much  as  *  decides  that  the  contracts  which  were  the  sub-  [  *  598  ] 
jects  of  the  suits  were  not  against  the  policy  of  the  laws  of 
Alabama. 

This  is  the  first  time  since  the  adoption  of  the  constitution  of  the 
Unifed  States  that  any  federal  court  has,  directly  or  indirectly,  im 
puted  national  power  to  any  of  the  States  of  the  Union ;  and  it  is 
the  first  time  that  validity  has  been  given  to  such  contracts,  which, 
it  is  acknowledged,  would  otherwise  have  been  void,  by  the  appli- 
cation of  a  principle  of  the  necessary  law  of  nations.  This  principle 
has  been  adopted  and  administered  by  the  court  as  part  of  the  mu- 
nicipal law  of  the  State  of  Alabama,  although  no  such  principle  has 
been  adopted  or  admitted  by  that  State.  And  whether  the  law  of 
nations  still  prevails  among  the  States,  notwithstanding  the  consti- 
tution of  the  United  States,  or  the  right  and  authority  to  administer 
it  in  these  cases  are  derived  from  that  instrument,  are  questions 
not  distinctly  decided  by  the  majority  of  the  court  But  whether 
attempted  to  be  derived  from  one  source  or  the  other,  I  deny  the  ex- 
istence of  it  anywhere  for  any  such  purpose. 

Because  the  municipal  law  of  nations  cannot  operate  beyond 
their  respective  territorial  limits,  and  because  one  nation  has  no  right 
to  legislate  for  another,  certain  rules  founded  in  the  law  of  nature 
and  the  immutable  principles  of  justice  have,  for  the  promotion  of 
harmony  and  commercial  intercourse,  been  adopted  by  the  consent 
of  civilized  nations.  But  no  necessity  exists  for  such  a  law  among 
the  several  States.  In  their  character  of  States,  they  are  governed 
by  written  constitutions  and  municipal  laws.  It  has  been  admitted 
by  the  counsel,  and  decided  by  the  majority  of  the  court,  that,  with- 
out the  authority  of  the  statutes  of  the  States  chartering  these  banks, 
they  would  have  no  power  whatever  to  purchase  a  bill  of  exchange, 
even  in  the  State  where  they  are  established.  If  it  requires  the  ex- 
ertion of  the  legislative  power  of  Pennsylvania,  for  instance,  to  enable 
the  United  States  Bank  to  purchase  a  bill  of  exchange  in  that  State, 
why  should  it  not  require  the  same  legislative  authority  to  enable  it 
to  do  the  same  act  in  Alabama  ?  It  has  been  contended  in  argu- 
ment that  the  power  granted  to  the  bank  to  purchase  a  bill  of  ex- 
change at  Philadelphia,  in  Pennsylvania,  payable  at  Mobile,  in  Ala- 
bama, would  be  nugatory,  unless  the  power  existed  also  to  make 
contracts  at  both  ends  of  the  line  of  exchange.  The  authority  to 
deal  in  exchange  may  very  well  be  exercised  by  having  command  of 
one  end  of  the  line  of  exchange  only.     To  buy  and  sell  the  same  bill 
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«  

at  the  bank  is  dealing  in  exchange,  and  may  be  exercised  with  profit 
to  the  bank,  but  not,  perhaps,  as  conveniently  as  if  it  could  make  con- 
tracts in  Alabama  as  well  as  at  the  bank. 

But  if  it  has  obtained  authority  to  command  but  one  end  of  the 
line  of  exchange,  it  certainly  has  no  right  to  complain  that  it  cannot 
control  the  other,  when  that  other  is  within  the  jurisdiction  of  another 
State,  whose  authority  or  consent  it  has  not  even  asked  for.  The 
bill  of  exchange  which  is  the  Subject  of  controversy  between  the 
Bank  of  Augusta  and  Earle,  and  that  which  is  the  subject  of  con- 
troversy between  the  United  States  Bank  and  Primrose 
[  *699  ]  •were  both  drawn  at  Mobile  and  made  payable  at  New 
York.  Neither  of  the  banks  had  authority  from  any  State 
to  make  a  contract  at  either  end  of  the  line  of  exchange  here  estab- 
lished. Here,  then,  they  claim  and  have  exercised  all  the  rights  and 
privileges  of  natural  persons,  independent  of  their  charters,  and 
claim  the  right,  by  the  comity  of  nations,  to  make  original  contracts 
everywhere,  because  they  have  a  right  by  their  charters  to  make  like 
contracts  in  the  States  where  they  were  created,  and  have  "  a  local 
habitation  and  a  name." 

It  is  difficult  to  conceive  of  the  exercise  of  national  comity,  by  a 
State  having  no  national  power.  Whateveif  national  power  the  old 
thirteen  States  possessed  previous  to  the  adoption  of  the  constitution 
of  the  United  States,  they  conferred,  by  that  instrument,  upon  the 
federal  government  And  to  remove  edl  doubt  upon  the  question, 
whether  the  power  thus  conferred  was  exclusive  or  concurrent,  the 
States  are,  by  the  tenth  section  of  the  first  article  of  the  constitution, 
expressly  prohibited  from  entering  into  any  treaty,  alliance,  or  con- 
federation ;  and,  without  the  consent  of  congress,  from  entering 
into  any  agreement  or  compact  with  another  State,  or  with  a  foreign 
power.  By  these  provisions,  the  States  have,  by  their  own  volun- 
tary act,  and  for  wise  purposes,  deprived  themselves  of  all  national 
power,  and  of  all  the  means  of  international  communication ;  and 
cannot  even  enter  into  any  agreement  or  compact  with  a  sister  State, 
for  any  purpose  whatever,  without  the  consent  of  congress.  The 
oomity  of  nations  is  defined  by  Judge  Story,  in  his  Conflict  of  Laws, 
to  be  the  obligations  of  the  laws  of  one  nation  in  the  territories  of 
another,  derived  altogether  from  the  voluntary  consent  of  the  latter. 
And  in  the  absence  of  any  positive  rule,  affirming,  or  denying,  or 
restraining  the  operation  of  foreign  laws,  courts  of  justice  presume 
the  tacit  adoption  of  them  by  their  own  government,  unless  they 
are  repugnant  to  its  policy  or  prejudicial  to  its  interests.  Conflict 
of  Laws,  37. 
^  Now,  I  ask  again,  what  is  the  necessity  for  such  a  rule  of  law  as 
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fliifl  ?  Have  not  the  States  full  power  to  adopt  or  reject  what  laws 
of  their  sister  States  they  please  ?  And  why  should  the  courts  inter- 
fere in  this  case,  when  the  States  have  full  power  to  legislate  for 
themselves,  and  to  adopt  or  reject  such  laws  of  their  sister  States  as 
they  think  proper  ?  K  Alabama  had  adopted  these  laws,  no  diffi- 
culty could  have  arisen  in  deciding  between  these  parties.  This 
court  would  not  then  have  been  under  the  necessity  of  resorting  to 
a  doubtful  presumption  for  a  rule  to  guide  its  decision.  But  when 
the  court  have  determined  that  they  have  the  power  to  presume 
that  Alabama  has  adopted  the  laws  of  the  States  chartering  these 
banks,  other  difficult  questions  arise.  How  much  of  the  charter  of 
each  bank  has  been  adopted  ?  This  is  a  question  of  legislative  dis- 
cretion, which,  if  submitted  to  the  legislature  of  the  State,  would  be 
decided  upon  reasons  of  policy,  and  public  convenience.  And  the 
question  of  power,  to  pass  such  a  law  under  the  constitution  of 
Alabama,  would  have  to  be  considered  and  decided.  These 
are  *very  inconvenient  questions  for  a  judicial  tribunal  to  [  *  600  ] 
determine.  As  the  majority  of  the  court  have  not  expressly 
stated  whether  Alabama  has  adopted  the  whole  charters  of  the 
banks,  or  what  parts  they  have  adopted,  there  is  now  no  certainty 
what  the  law  of  Alabama  is  on  the  subject  of  these  charters. 

But  these  are  not  all  the  difficulties  that  arise  in  the  exercise  of 
this  power  by  the  judiciary.  Many  questions  very  naturally  present 
themselves  in  the  investigation  of  this  subject,  and  the  first  is,  To 
what  government  does  this  power  belong  ?  Secondly,  Has  it  been 
conferred  upon  the  United  States  ?  or  has  it  been  reserved  to  the 
States  by  the  tenth  amendent  of  the  constitution  ?  K»it  be  deter- 
mined that  the  power  belongs  to  the  United  States,  in  what  provision 
of  the  constitution  is  it  to  be  found  ?  And  how  is  it  to  be  exercised? 
By  the  judiciary,  or  by  congress  ?  The  counsel  for  the  banks  con- 
tended, that  the  power  of  congress  to  regulate  commerce  among  the 
several  States,  deprives  Alabama  of  the  power  to  pass  any  law  re- 
straining the  sale  aiid  purchase  of  a  bill  of  exchange ;  and,  by  con« 
sequence,  the  whole  power  belongs  to  congress.  The  court,  by  the 
opinion  of  the  majority,  does  not  recognize  this  doctrine,  in  terms. 
But  if  the  power  which  the  court  exercised  is  not  derived  from  that 
provision  of  the  constitution,  in  my  opinion  it  does  not  exist. 

If  ever  congress  shall  exercise  this  power  to  the  broad  extent  con- 
tended for,  the  power  of  the  States  over  commerce,  and  contracts 
relating  to  commerce,  will  be  reduced  to  very  narrow  limits.  The 
creation  of  banks,  the  making  and  indorsing  of  bills  of  exchange 
and  promissory  notes,  and  the  damages  on  bills  of  exchange,  all 
lelate,  more  or  less,  to  the  commerce  among  the  several  Stataa» 
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Whether  the  exercise  of  these  powers  amounts  to  regulating  the 
commerce  among  the  several  States,  is  not  a  question  for  my  deter- 
mination on  this  occasion.  The  majority  of  the  court  have  decided 
that  the  comity  of  nations  gives  validity  to  these  contracts. 

And  what  are  the  reasons  upon  which  this  doctrine  is  now  estab- 
lished ?  Why,  the  counsel  for  the  banks  say :  We  are  obliged  to 
concede  that  these  banks  had  no  authority  to  make  these  contracts 
in  the  State  of  Alabama,  in  virtue  of  the  laws  of  the  States  creating 
them,  or  by  the  laws  of  Alabama.  Therefore,  unless  this  court  will 
extend  to  them  the  benefit  of  the  comity  of  nations,  they  must  lose 
all  the  money  now  in  controversy,  they  will  be  deprived  hereafter  of 
the  benefit  of  a  very  profitable  branch  of  their  business  as  bankers, 
and  great  public  inconvenience  will  result  to  the  commerce  of  the 
country.  And  besides  all  this,  there  are  many  corporations  in  the 
north,  which  were  created  for  the  purpose  of  carrying  on  various 
branches  of  manufactures,  and  particularly  that  of  cotton.  Those 
engaged  in  the  manufacture  of  cotton  will  be  unable  to  send  their 
agents  to  the  south  to  sell  their  manufactured  articles,  and  to  pur- 
chase cotton  to  carry  on  their  business,  and  may  lose  debts  already 
created.  This  is  the  whole  amount  of  the  argument  upon  which  the 
benefit  of  this  doctrine  is  claimed.  Because  banks  cannot  make 
.money  in  places  and  by  means  not  authorized  by  their  chai^ 
[  •  601  ]  ters ;  *  because  they  may  lose  by  contratcts  made  in  unau- 
thorized  places ;  because  the  commerce  of  the  country  may 
be  subjected  to  temporary  inconvenience;  and  because  corporations 
in  the  north,  created  for  manufacturing  purposes  only,  cannot,  by  the 
authority  of  their  charters,  engage  in  commerce  also ;  this  doctrine, 
which  has  not  heretofore  found  a  place  in  our  civil  code,  is  to  be 
established.  Notwithstanding,  it  is  conceded  that  the  States  hold 
ample  legislative  power  over  the  same  subject,  it  is  deemed  neces- 
sary, on  this  occasion,  to  settle  this  doctrine  by  the  supreme  tribunaL 
The  majority  of  the  court  having,  in  their  opinion,  conceded  that 
Alabama  might  make  laws  to  prohibit  foreign  banks  to  make  con- 
tracts, thereby  admitted,  by  implication,  that  she  could  make  laws  to 
permit  such  contracts.  I  think  it  would  have  been  proper  to  have 
left  the  power  there,  to  be  exercised  or  not,  as  Alabama,  in  her  sov- 
ereign discretion,  might  judge  best  for  her  interest  or  her  comity. 
The  majority  of  the  court  thought  and  decided  otherwise.  And  here 
arises  the  radical  and  essential  difference  between  them  and  me. 

They  maintain  a  power  in  the  federal  government,  and  in  the 
judicial  department  of  it,  to  do  that  which,  in  my  judgment,  belongs 
exclusively  to  the  state  governments;  and  to  be  exercised  by  the 
legislative  and  not  the  judicial  departments  thereof.     A  differenoa 
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BO  radical  and  important,  growing  out  of  the  fundamental  law  of 
the  land,  has  imposed  on  me  the  unpleasant  necessity  of  maintain- 
ing, single-handed,  my  opinion  against  the  opinion  of  aU  the  other 
members  of  the  court  However  unequal  the  conflict,  duty  impels 
me  to  maintain  it  firmly ;  and,  although  I  stand  alone  here,  I  have 
the  good  fortune  to  be  sustained,  to  the  whole  extent  of  my  opinion, 
by  the  very  able  opinion  of  the  court  of  appeals  of  Virginia,  in  the 
case  of  the  Marietta  Bank  v.  Pendell  and  others,  2  Ran.  Rep.  465. 
If  congress  have  the  power  to  pass  laws  on  this  subject,  it  is  an 
exclusive  power ;  and  tiie  States  would  then  have  no  power  to  pro- 
hibit contracts  of  any  kind  within  their  jurisdictions.  If  the  govern- 
ment of  the  United  States  have  power  to  restrain  the  States,  under 
the  power  to  regulate  commerce,  whether  it  be  exerted  by  the  legis- 
lative or  the  judicial  department  of  the  government  is  not  material ; 
it  being  the  paramount  law,  it  paralyses  all  State  power  on  the  same 
subject  And  this  brings  me  to  the  consideration  of  the  second 
ground  on  which  I  dissent 

It  was  contended  by  the  counsel  for  the  banks,  that  all  the  re- 
straints imposed  by  the  constitution  of  Alabama,  in  relation  to  bank- 
ing, were  designed  to  operate  upon  the  legislature  of  the  State,  and 
not  upon  the  citizens  of  that  or  any  other  State.  To  comprehend 
the  whole  scope  and  intention  of  that  instrument,  it  will  Ije  neces- 
sary to  ascertain  from  the  language  used,  what  was  within  the  con- 
templation and  design  of  the  convention.  The  provision  in  the 
constitution  on  the  subject  of  banking  is  this :  "  One  state  bank 
may  be  established,  with  such  number  of  branches  as  the  general 
assembly  may,  from  time  to  time,  deem  expedient ;  provided,  that 
no  branch  bank  shall  be  established,  nor  bank  charter  re- 
newed, under  *  the  authority  of  this  State,  without  the  con-  [  *  602  ] 
cnirence  of  two  thirds  of  both  houses  of  the  general 
assembly ;  and  provided,  also,  that  not  more  than  one  bank  or 
branch  bank  shall  be  established,  nor  bank  cheurter  renewed,  at  any 
one  session  of  the  general  assembly ;  nor  shall  any  bank  or  branch 
bank  be  established,  or  bank  charter  renewed,  but  in  conformity 
with  the  following  rules  :  — 

1.  At  least  two  fifths  of  the  capital  stock  shaU  be  reserved  for  the 
State. 

2.  A  proportion  of  power  in  the  direction  of  the  bank  shall 
be  reserved  to  the  State,  equal  at  least  to  its  proportion  of  stock 
therein. 

3.  The  State,  and  the  individual  stockholders  shall  be  liable,  re- 
spectively, for  the  debts  of  the  bank  in  proportion  to  their  stock 
bolden  therein. 
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4  The  remedy  for  collecting  debts  shall  be  reciprocal  for  and 
against  the  bank. 

5.  No  bank  shall  commence  operations  until  half  of  the  capital 
stock  subscribed  for  shall  be  actually  paid  in  gold  or  silver,  which 
amount  shall  in  no  case  be  less  than  ^100,000.'' 

There  are  a  few  other  unimportant  rules  laid  down,  but  they  are 
not  material  to  the  present  inquiry.     The  inquiry  naturally  suggests 
itself  to  the  mind,  why  did  Alabama  introduce  into  her  constitution 
these  very  unusual  and  specific  rules  ?     If  they  had  not  been  deemed 
of  great  importance,  they  would  not  have  been  found  there.     Can 
any  one  say,  therefore,  that  this  regularly  organized  system,  to  which 
all  banks  within  the  State  of  Alabama  were  to  conform,  did  not 
establish  for  the  State,  her  legislature,  or  other  authorities,  a  clear 
and  unequivocal  policy  on  the  subject  of  banking  ?     It  has  been 
conceded  in  the  argument,  and  by  the  opinion  of  the  majority  of  the 
court,  that  these  constitutional  provisions  do  restrict  and  limit  the 
power  of  the  legislature  of  the  State,     Then  the  legislature  cannot 
establish  a  bank  in  Alabama,  but  in  conformity  with  the  rules  herb 
laid  down.     They  have  established  seven  banks ;  five  of  them  be> 
longing  exclusively  to  the  State,  and  two  fifths  of  the  stock  of  the 
other  two,  with  a  proportionate  power  in  the  direction,  reserved  to 
the  State.     Each  of  these  banks  is  authorized  to  deal  in  exchange. 

It  is  proper  to  stop  here,  and  inquire  whether  the  subject  of  ex- 
change is  proper  to « enter  into  the  policy  of  the  legislation  of  a 
State ;  and  whether  it  is  a  part  of  the  customary  and  legitimate 
business  of  banking.  All  the  authorities  on  the  subject  show  that 
in  modern  times  it  is  a  part  of  the  business  of  banking.  See  Postle- 
thwaite's  Commercial  Dictionary,  title  Bank ;  Tomlin's  Law  Dic- 
tionary, title  Bank ;  Rees's  Cydopssdia,  title  Bank ;  Vatt.  47.  This 
last  author  quoted,  after  showing  that  it  is  the  duty  of  the  sovereign 
of  a  nation  to  furnish  for  his  subjects  a  sufficiency  of  money  for  the 
purposes  of  commerce,  to  preserve  it  from  adulteration,  and  to  pun* 
ish  those  who  counterfeit  it,  proceeds  to  -say :  '^  There  is  another 
custom  more  modern,  and  of  no  less  use  to  commerce,  than  the 
establishment  of  money,  namely,  exchange,  or  the  business  of  the 
bankers ;  by  means  of  whom  a  merchant  remits  immense 
[  *  603  ]  suras  from  •  one  end  of  the  world  to  the  other  with  very 
little  expense,  and,  if  he  pleases,  without  danger.  For  the 
same  reasons  that  sovereigns  are  obliged  to  protect  commerce,  they 
are  obliged  to  protect  this  custom  by  good  laws,  in  which  every  mer- 
chant, foreigner,  or  citizen  may  find  security."  From  these  authori* 
ties,  it  appears  that  exchange  is  a  part  of  modern  banking,  or  at 
least  so  intimately  connected  with  it  that  all  modem  banks  have 
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mnthority  to  deal  in  it.  And  it  also  appears  that  it  is  as  much  the 
duty  of  a  State  to  provide  for  exchange,  as  for  money  or  a  circulat- 
ing medium,  for  its  subjects  or  citizens. 

When  the  State  of  Alabama  reserved  to  herself,  by  her  funda* 
mental  law,  at  least  two  fifths  of  the  capital  and  control  of  all  banks 
to  be  created  in  the  State,  and,  by  her  laws,  has  actually  appropriated 
to  herself  the  whole  of  the  capital,  management,  and  profits  of  five 
out  of  seven  banks  and  two-fifths  of  the  other  two,  had  she  not  the 
same  right  to  appropriate  the  banking  right,  to  deal  in  exchange,  to 
herself,  to  the  same  extent  ?  While  performing  her  duty,  under  the 
constitution,  by  providing  a  circulating  medium  for  the  citizens,  she 
was  not  unmindful  of  her  duty  in  relation  to  exchange,  and  that  is 
also  provided  for.  Has  she  not  provided  increased  security  and 
safety  to  the  merchant  by  making  herself  liable  for  the  payment  of 
every  bill  of  exchange  sold  by  the  five  banks  belonging  to  her,  and 
tot  two  fifths  of  all  sold  by  the  other  two  ?  And  has  she  not  also 
provided  by  law,  that  all  the  profits  derived  from  thus  dealing  in 
bills  of  exchange  shall  go  into  the  public  treasury,  for  the  common 
benefit  of  the  people  of  the  State  ?  And  has  she  not,  by  the  profits 
arising  from  her  banking,  including  the  profits  on  exchange,  been 
enabled  to  pay  the  whole  expenses  of  the  government,  and  thereby 
to  abolish  all  direct  or  other  taxation  ?     See  Aikin's  Digest,  651. 

It  was  not  the  intention  of  the  legislature,  by  conferring  the  power 
upon  these  banks  to  purchase  and  sell  bills  of  exchange,  to  deprive 
the  citizens  of  the  State,  or  any  other  natural  person,  of  the  right  to 
do  the  same  thing.  But  it  was  the  intention  to  exclude  all  accu- 
mulated bank  capital  which  did  not  belong  to  the  State,  in  whole 
or  in  part,  according  to  the  constitution,  from  dealing  in  exchange ; 
and  such  is  the  inevitable  and  legal  effect  of  those  laws.  Let  us  test 
this  principle.  It  is  admitted  by  the  majority  of  the  court,  in  their 
opinion,  that  these  constitutional  provisions  were  intended  as  a 
restraint  upon  the  legislature  of  the  State.  If  so  intended,  the  legis* 
latnre  can  pass  no  law  contrary  to  the  spirit  and  intention  of  the 
constitution,  or  contrary  to  the  spirit  and  intention  of  the  charters 
of  the  banks,  created  in  pursuance  of  its  provisions.  Now  were  the 
laws  chartering  the  banks  which  are  parties  to  this  suit,  contrary  to 
the  spirit  and  intention  of  the  constitution  and  laws  of  Alabama  ? 
That  is  the  precise  question. 

It  must  be  borne  in  mind  that  these  were  banks,  and  nothing  but 
banks  that  made  the  contracts  in'  Alabama ;  and  in  that  character, 
and  that  only,  have  they  been  considered  in  the  opinion  of  the  major- 
ity of  the  court  Were  those  banks  chartered  by  the  legislature  of 
Alabama,  two  thirds  of  both  houses  concurring  ?    Was,  at  least,  two 
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fifths  of  the  capital  stock,  and  of  the  management  of  these 
[  *  604  ]  *  banks  reserved  to  the  State  ?    Did  the  profits  arising  from 

the  purchase  of  these  bills  of  exchange  go  into  the  treasmy 
of  Alabama  ?  All  these  questions  must  be  answered  in  the  negative. 
Then  these  are  not  constitutional  banks  in  Alabama,  and  cannot 
contract  there  ?  The  majority  of  the  court  have  decided  these  causes 
upon  the  presumption  that  Alabama  had  adopted  the  laws  of  Georgia, 
Louisiana,  and  Pennsylvania,  chartering  these  banks.  And  this  pre- 
sumption rests  for  its  support  upon  the  fact  that  there  is  nothing  in 
the  laws,  or  the  policy  of  the  laws  of  Alabama  to  resist  this  presump- 
tion. I  suppose  it  will  not  be  contended  that  the  power  of  this  court, 
to  presume  that  Alabama  had  adopted  these  laws,  is  greater  than  the 
power  of  Alabama  to  adopt  the  laws  for  herself.  Suppose  these 
banks  had  made  a  direct  application  to  the  legislature  of  Alabama 
to  pass  a  law  to  authorize  them  to  deal  in  bills  of  exchange  in  that 
State,  could  the  legislature  have  passed  such  a  law  without  violating 
the  constitution  of  the  State  ? 

An  incorporated  bank  in  Alabama  is  not  only  the  mere  creature 
of  the  law  creating  it,  as  banks  are  in  other  States,  but  it  is  the 
creature  of  a  peculiar  fundamental  law ;  and  if  its  charter  is  not  in 
conformity  to  the  provisions  of  the  fundamental  law,  it  is  void.  It 
must  be  recollected  that  the  banks,  which  are  the  plaintiffs  in  these 
suits,  when  they  present  themselves  to  the  legislature,  asking  per- 
mission to  use  their  corporate  privileges  there,  are  not  demanding 
a  right)  but  asking  a  favor,  which  the  legislature  may  grant  or  re> 
fuse  as  it  pleases.  If  it  should  refuse,  it  would  violate  no  duty, 
incur  no  responsibility.  If,  however,  the  court  exercise  the  power, 
it  is  upon  the  positive  obligation  of  Alabama,  that  the  presump- 
tion must  arise,  or  the  right  does  not  exist  A  positive  rule  of  law 
cannot  arise  out  of  an  imperfect  obligation,  by  presumption  or  im- 
plication. But  to  put  it  on  the  foot  of  bare  repugnance  of  the  law, 
presumed  to  be  adapted  to  the  laws  of  the  comitry  adopting, 
if  there  be  any  repugnance  the  court  ought  not  to  presume  the 
adoption.  Story's  Conflict  of  Laws,  37.  The  charter  of  every  bank 
not  created  in  conformity  with  the  constitution  of  Alabama,  must,  at 
least,  be  repugnant  to  it.  The  presumption  is,  that  the  charters  of 
all  these  banks  were  repugnant,  there  being  no  reason  or  induce- 
ment to  make  them  conform  in  the  States  where  they  were  created. 
The  power  of  the  court  to  adopt  the  laws  creating  these  banks,  as 
they  actually  existed,  and  the  power  of  the  legislature  of  Alabama  to 
adopt  them  in  a  modified  form,  or  to  grant  the  banks  a  mere  per- 
mission to  do  a  specified  act,  present  very  difierent  questions,  and 
involve  very  difierent  powers.     If,  therefore,  the  legislature  could  not 
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adopt  the  charters  in  the  least  objectionable  form,  nor  authorize  the 
banks  to  deal  in  exchange,  without  violating  the  constitution  of  Ala- 
bama, how  can  it  be  said  that  the  contracts  in  controversy  are  not 
against  the  policy  of  the  laws  of  Alabama  ?  And  by  what  authority 
ftoes  the  majority  of  this  court  presume  that  Alabama  has  adopted 
those  laws  ?  The  general  rule  is,  that  slight  evidence  and  circum- 
stances shall  defeat  a  mere  legal  presumption  of  law.  This  case 
will  be  a  signal  exception  to  that  rule. 

•  In  the  case  of  Pennington  v.  Townsend,  7  Wend.  278,  [  *  605  ] 
the  Protection  and  Lombard  Bank,  chartered  by  New  Jersey, 
by  agents,  undertook  to  do  banking  business  in  New  York,  and  there 
discounted  the  check  which  was  the  subject  of  the  suit,  in  violation 
of  the  restraining  acts  of  1813  and  1818 ;  the  first  of  which  enacts 
that  no  person  unauthorized  by  law  shall  become  a  member  of  any 
association  for  the  purpose  of  issuing  notes  or  transacting  any  other 
business  which  incorporated  banks  may  or  do  transact.  The  act  of 
1818  enacts  that  it  shall  not  be  lawful  for  any  person,  association, 
or  body  corporate  to  keep  any  office  of  deposit  for  discounting,  or 
for  carrying  on  any  kind  of  banking  business,  and  affixes  a  penalty 
of  $1,000,  to  be  recovered,  &a  Under  these  laws  the  contract  be- 
tween the  parties  was  held  to  be  void ;  and  the  court  says :  "  The 
protection  against  the  evil  intended  to  be  remedied,  to  wit,  prevent- 
ing banking  without  the  authority  of  the  legislature  of  the  State,  is 
universal  in  its  application  within  the  State,  and  without  exception ; 
unless  qualified  by  the  same  power  which  enacted  it,  or  by  some 
other  paramount  law.     Such  is  not  the  law  incorporating  this  bank." 

Is  there  any  thing  in  these  laws  which  more  positively  prohibits 
banking  in  New  York,  without  the  authority  of  the  legislature  of 
that  State,  than  there  is  in  the  constitution  of  Alabama,  prohibiting 
all  banking,  except  in  the  manner  prescribed  by  the  constitution  ?  Can 
it  be  believed  that  she  intended  to  protect  herself  against  the  en- 
croachments of  her  own  legislature  only,  and  to  leave  herself  ex- 
posed to  the  encroachments  of  all  her  sister  States  ?  Does  the  lan- 
guage employed  in  these  provisions  of  the  constitution  justify  any 
such  construction?  It  is  general,  comprehensive,  and  not  only 
restrictive,  but  expressly  prohibitory.  Whatever  is  forbidden  by  the 
constitution  of  Alabama,  can  be  done  by  no  one  within  her  jurisdic- 
tion ;  and  it  was  sufficient  for  her  to  know  that  no  bank  could  do 
any  valid  banking  act  there  without  violating  her  constitution.  It 
was  contended  by  the  counsel  for  the  banks,  that  no  law  could  be 
regarded  as  declaring  the  policy  of  the  State,  unless  it  was  penal ; 
and  inflicted  some  punishment  for  its  violation.  This  doctrine  is  as 
novel  as  it  is  unfounded  in  principle.  I  know  of  no  such  exclusive 
VOL.  XIII.  26 
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rale  by  which  to  reach  the  mind  and  intention  of  the  legislature.  If 
the  language  used  shows  clearly  that  particular  acts  were  intended 
to  be  prohibited,  and  the  act  is  afterwards  done,  it  is  against  the 
policy  of  the  law,  and  void.  Suppose  the  legislature  of  Alabama 
were  to  establish  a  bank,  disregarding  all  the  conditions  and  restric- 
tions imposed  by  the  constitution,  would  it  not  violate  that  instru- 
ment, and  therefore  the  act  be  void  ?  And  can  Georgia,  Louisiana, 
or  Pennsylvania,  by  their  respective  legislatures,  do  in  Alabama  what 
her  own  legislature  cannot  do  ?  The  relations  which  these  States 
hold  towards  each  other,  in  their  individual  capacity  of  States,  under 
the  constitution  of  the  United  States,  is  that  of  perfect  independence. 
In  the  case  of  Buckner  v.  Finley  and  Van  Lear,  2  Pet  590,  Chief 
Justice  Marshall  said :  <<  For  all  nationcd  purposes  embraced  by  the 
federal  constitution,  the  States  and  the  citizens  thereof  are 
[  *  606  ]  one,  *  united  under  the  same  sovereign  authority,  and  gov- 
erned by  the  same  laws.  In  all  other  respects  the  States 
are  necessarily  foreign  to,  and  independent  of  each  other."  It  is  in 
this  foreign  and  independent  relation  that  these  four  States  stand 
before  this  court  in  these  cases.  The  condition  of  Alabama,  taken 
with  a  view  to  this  relation,  cannot  be  worse  than  that  of  an  inde- 
pendent nation,  in  like  circumstances.  What  that  would  be  we  will 
see  from  authority. 

<<  Nations  being  free  and  independent  of  each  other  in  the  same 
manner  as  men  are  naturally  free  and  independent,  the  second 
general  law  of  their  society  is  that  each  nation  ought  to  be  left  in 
the  peaceable  enjoyment  of  that  liberty  it  has  derived  from  nature. 
The  natural  society  of  nations  cannot  subsist,  if  the  rights  which 
each  has  received  from  nature  are  not  respected.  None  would 
willingly  renounce  its  liberty,  it  would  rather  break  off  all  commerce 
with  those  that  should  attempt  to  violate  it.  From  this  liberty  and 
independence  it  follows  that  every  nation  is  to  judge  of  what  its 
conscience  demands,  of  what  it  can  or  cannot  do,  of  what  is  proper 
or  improper  to  be  done;  and  consequently  to  examine  and  deter- 
mine whether  it  can  perform  any  office  for  another  without  being 
wanting  in  what  it  owes  to  itsel£  In  all  cases,  then,  where  a  nation 
has  the  liberty  of  judging  what  its  duty  requires,  another  cannot 
oblige  it  to  act  in  such  or  such  a  manner.  For  the  attempting  this 
would  be  doing  an  injury  to  the  liberty  of  nations.  A  right  to  offer 
constraint  to  a  free  person  can  only  be  invested  in  us  in  such  cases 
where  that  person  is  bound  to  perform  some  particular  thing  for  us, 
or  from  a  particular  reason  that  does  not  depend  on  his  judgment; 
or,  in  a  word,  where  we  have  a  complete  authority  over  him.'' 
Vatt  63, 64. 
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Now  apply  these  just  and  reasonable  principles  to  Alabama,  in 
her  relation  of  a  foreign  and  independent  State,  reposing  upon  the 
rights  reserved  to  her  by  the  tenth  amendment  of  the  constitution 
of  the  United  States,  and  then  show  the  power  that  can  compel  her 
to  pass  penal  iaws  to  guard  and  protect  those  perfect,  ascertained, 
constitutional  rights  from  the  illegal  invasion  of  a  bank  created  by 
any  other  State.  If  this  power  exists  at  all,  it  can  be  shown,  and 
the  authority  by  which  it  acts.  Bat  not  even  a  reasonable  pretence 
for  any  such  power  or  authority  has  been  shown.  The  conclusion 
must  therefore  be,  that  Alabama,  as  an  independent  foreign  state, 
owing  no  duty,  nor  being  under  any  obligation  to  either  of  the 
States  by  whose  corporations  she  was  invaded,  was  the  sole  and 
exclusive  judge  of  what  was  proper  or  improper  to  be  done,  and 
consequently  had  a  right  to  examine  and  determine  whether  she 
could  grant  a  favor  to  either  of  those  States  without  injury  to  her- 
self; unless,  indeed,  there  be  a  controlling  power  in  this  court,  derived 
from  some  provision  of  the  constitution  of  the  United  States.  As 
none  such  has  been  set  up,  or  relied  upon  in  the  opinion  of  the 
majority  of.  the  court,  for  the  present  I  have  a  right  to  conclude  that 
none  such  exists.  And  without  considering  any  of  the  minor  points 
discussed  in  the  argument,  or  noticed  in  the  opinion,  I  dismiss  the 
subject. 

UP.  122;  4  H.  16;  6  H.  801,  607;  8  H.  78;  9  H.  172, 407;  16  H.  814;  18  H.  404; 

19  H.  898;  20  H.  227;  21 H.  441;  1  B.  286. 
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Associate  Jusnoxa. 


Joseph  Evans,  Plaintiff  in  Error,  v.  Sterling  EL  Gee,  Defendant 

in  Error. 

u  P.  1. 

A  writ  of  error  does  not  lie  to  quash  an  execntion. 
B07I0  V.  Zacharie  etal.  6T,  654,  affirmed. 

Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  Alabama.     The  case  is  stated  in  the  opinion  of  the  fX)urt 

Kepj  for  the  plaintiff. 

No  counsel  contrd. 
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•  Catron,  J.,  delivered  the  opinion  of  the  court.  [  *  2  ] 

The  principal  matters  appearing  in  the  record  are  not  now 
open  to  investigation,  being  the  same  adjudged  of  by  this  court  in 
1837  ;  the  report  of  which  is  found  in  11  Peters,  81. 

The  originlil  judgment  against  Thomas  Evans  was  rendered  at 
May  term,  1836.  No  execution  seems  to  have  issued  until  16th 
March,  1838,  when  one  was  taken  out  bearing  test  the  second  Mon- 
day of  October,  1837,  and  returnable  the  second  Monday  of  April 
1838. 

Nothing  appears  in  the  record  showing  that  Thomas  Evans  was. 
dead,  save  an  affidavit  of  one  of  his  sons,  and  the  circumstance  that, 
the  administrator's  name  is  used  in  prosecuting  the  writ  of  error ;  but 
no  suggestion  of  the  death  of  Thomas  Evans,  nor  any  revival  of  the- 
judgment  against  his  administrator,  is  found. 

The  execution  was  levied  on  sundry  slaves,  and  a  bond  given  for 
their  delivery,  which  recites  that  the  execution,  in  virtue  of  which< 
the  levy  was  made,  bore  test  at  May  term,  1836 ;  and  to  this  date 
the  writ  may  have  had  relation,  by  the  laws  of  Alabama,  and  the 
facts  of  the  case. 

One  of  the  sons  of  Thomas  Evans  made  an  affidavit,  stating  his 
&ther  to  have  died  on  the  12th  day  of  September,  1837,  on  which: 
the  motion  to  quash  the  execution  and  delivery  bond  was  founded*. 
The  motion  was  refused ;  but  for  what  particular  reason 
does  not  appear ;  *  nor  does  this  court  feel  itself  authorized  [   *  3  ] 
to  inquire.     It  is  the  settled  doctrine  here,  that  a  writ  of 
error  does  not  lie  upon  the  refusal  of  a  motion  to  quash  an  execo* 
tion ;  such  record  of  refusal  not  being  a  final  judgment  in  the  sense 
of  the  22d  section  ^  of  the  Judiciary  Act.     We  will  content  ourselves 
by  referring  to  the  opinion  of  the  court  in  the  cause  of  Boyle  v.  Zach- 
arie  and  Turner,  6  Pet  654.     It  is  therefore  ordered  that  the  writ  of 
error  be  dismissed,  and  the  supersedeas  discharged. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  circuit  court  of  the  United  States  for  the  southern  district 
of  Alabama,  and  was  argued  by  counsel.  On  consideration  whereof 
it  is  ordered  and  adjudged  by  this  court  that  this  writ  of  error  be 
and  the  same  is  hereby  dismissed  with  costs ;  and  that  this  cause  be 
sutid  the  same  is  hereby  remanded  to  the  scdd  circuit  court,  witb^ 
directions  to  proceed  therein  according  to  law  and  justice. 


^  1  Stats,  at  Lai^,  84. 
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Lessee  of  Margaret  Lattimer  and  others,  Plaintiffs  in  Eiror,  v» 

William  Poteet,  Defendant  in  Error. 

4  P.  4. 

A  question  of  disputed  boondaTy  may  be  settled  by  the  United  States  and  an  Indian  tribe, 

between  whom  a  previous  treaty  had  been  made,  which  left  the  boundary  in  some  respects 

uncertain  ;  and  private  rights  are  bound  thereby. 
Entries  and  gi*ants  of  lands  within  tnc  Indian  territory  of  North  Carolina  are  void  by  the 

laws  uf  that  State,  though  the  State  had  the  power  to  grant  the  fee,  subject  to  the  Indian 

rij^ht  of  occupancy 
The  boundaries  of  the  Indian  country  in  North  Carolina  determined. 

The  case  is  stated  in  the  opinion  of  the  court 
CoxCj  for  the  plainti£&. 
Webstefy  contra. 

M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  the  court  on  a  writ  of  error  to  the  drcuit 
court  of  North  Carolina. 

The  lessors  of  the  plaintiff  brought  their  action  of  ejectment  to  re- 
cover the  possession  of  49,920  acres  of  land  in  Haywood  county,  and 
described  in  the  declaration  by  metes  and  bounds.  On  the  trial,  cer- 
tain exceptions  were  taken  by  the  plaintiff  to  the  rulings  of  the  court; 
and  the  verdict  being  not  guilty,  a  judgment  in  favor  of  the  defend- 
ant was  entered.  To  revise  this  judgment  this  writ  of  error  is  prose- 
cuted. 

The  lessors  of  the  plaintiff,  to  sustain  their  action  offered  in  evi- 
dence a  grant  from  North  Carolina  to  William  Cathcart,  for  the  land 
described  in  the  declaration,  dated  the  20th  July,  1796,  and 
[  •  6  ]  founded  *  on  entries  made  in  the  entry-taker's  office  of  the 
county  of  Buncombe,  in  said  State,  in  the  year  1795,  within 
the  limits  of  said  county.  It  was  admitted  that  the  title,  if  any,  had 
descended  to  the  lessors  of  the  plaintiff,  and  that,  at  the  commence- 
ment of  the  action,  the  defendant  was  in  possession ;  and  also,  that 
the  land  was  within  the  limits  of  the  territory  described  in  the  5th 
section  of  the  act  of  North  Carolina,  1783,  entitled  an  act  for  opening 
the  land-office  for  the  redemption  of  specie  and  other  certificates,  &c 
And  the  great  questions  arising  out  of  the  instructions  are,  whether 
at  the  dates  of  the  entry  and  grant,  the  land  was  within  the  Indian 
country ;  and  if  it  was,  whether  the  entry  and  grant  were  void. 

The  limits  of  the  Indian  country,  within  the  State  of  North  Caro- 
lina, were  established  by  treaties  mdde  between  the  United  States 
and  the  Cherokee  tribe  of  Indians. 
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The  first  treaty  was  concluded  at  Hopewell,  the  20th  November, 
1785.'  The  fourth  article  of  this  treaty  declared,  "  that  the  boundary 
allotted  to  the  Cherokees  for  their  hunting-grounds,  between  the  said 
Indians  and  the  citizens  of  the  United  States,  &c.,  shall  begin  at  the 
mouth  of  Duck  River,  on  the  Tennessee ;  thence  running  northeast 
to  the  ridge  dividing  the  waters  running  into  Cumberland  from  those 
running  into  the  Tennessee,  thence  easterly  along  the  said  ridge  to  a 
northeast  line  to  be  run,  which  shall  strike  the  River  Cumberland 
forty  miles  above  Nashville ;  thence  along  the  said  line  to  the  river ; 
thence  up  the  said  river  to  the  ford  where  the  Kentucky  road  crosses 
the  river ;  thence  to  Campbell's  line,  near  Cumberland  Grap ;  thence 
to  the  mouth  of  Cloud's  Creek  on  Holston ;  thence  to  the  Chimneyr 
top  Mountain ;  thence  to  Camp  Creek,  near  the  mouth  of  Big  Lime- 
stone on  Nalichuchey ;  thence  a  southerly  course  six  miles  to  a 
mountain ;  thence  south  to  the  North  Carolina  line ;  thence  to  the 
South  Carolina  Indian  boundary;  and  along  the  same  southwest 
over  the  top  of  the  Occunna  Mountain,  till  it  shall  strike  Tugalo 
River ;  thence  a  direct  line  to  the  top  of  the  Currahee  Mountain ; 
thence  to  the  head  of  the  south  fork  of  the  Occunna  River." 

The  treaty  of  Holston,^  which  was  concluded  the  2d  July,  1791, 
altered  the  limits,  as  established  by  the  Hopewell  treaty,  and  declared 
that  ^^  the  line  should  begin  at  the  top  of  the  Currahee  Mountain, 
where  the  creek  line  passes  it ;  thence  a  direct  line  to  Tugalo  River ; 
tiience  northeast  to  the  Occunna  Mountain,  and  over  the  same  along 
the  South  Carolina  Indian  boundary  to  the  North  Carolina  bounda- 
ry ;  thence  north  to  a  point  from  which  a  line  is  to  be  extended  to 
the  River  Clinch,  that  shall  petss  the  Holston  at  the  ridge  which 
divides  the  waters  running  into  Little  River  from  those  running  into 
ike  Tennessee ;  thence  .up  the  River  Clinch  to  Campbell's  line,  and 
along  the  same  to  the  top  of  Cumberland  Mountain;  thence  a  direct 
Une  to  the  Cumberland  River,  where  the  Kentucky  road  crosses  it ; 
thence  down  the  Cumberland  River  to  a  point  from  which  a  south- 
west line  will  strike  the  ridge  which  divides  the  waters  of  Cumber- 
land from  those  of  Duck  River,  forty  miles  above  Nashville ; 
•thence  down  the  said  ridge  to  a  point  from  whence  a  [  *  6  ] 
southwest  line  will  strike  the  mouth  of  Duck  River." 

'^And  in  order  to  preclude  forever  all  disputes  relative  to  the  sEud 
boundary,  the  same  shall  be  ascertained  and  marked  plainly,  by  three 
persons  appointed  on  the  part  of  the  United  States,  and  three  Cher- 
okees on  the  part  of  their  nation." 

Another  treaty  was  made  with  the  Cherokees  at  Philadelphia,  the 


1  7  Stats,  at  Large,  18.  '  lb.  89. 
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86th  Jane,  1794,^  in  which  it  was  stated  that  the  treaty  of  Holston 
had  not  been  fully  carried  into  effect ;  and  in  the  second  article  it 
was  <<  stipulated  that  the  boundaries  mentioned  in  the  fourth  article 
of  the  said  treaty  shall  be  actually  ascertained  and  marked  in  the 
manner  prescribed  by  the  said  article,  whenever  the  Cherokee  nation 
shall  have  ninety  days'  notice  of  the  time  and  place  at  which  the 
commissioners  of  the  United  States  intend  to  commence  their  oper- 
ation." 

The  whole  extent  of  the  line  designated  by  this  treaty  never  ap- 
pears to  have  been  run  and  marked.  Some  parts  of  it  were  not  run, 
because  the  country  through  which  it  passed  was  mountainous  and 
uninhabitable.  On  the  7th  October,  1792,  (1  American  State  Papers, 
Indian  Affairs,  630,)  Governor  Blount  having  given  the  notice  to'  the 
Cherokees  required  by  the  treaty,  under  the  directions  of  the  secre- 
tary of  war,  instructed  David  Campbell,  Charles  M' Clung,  and  John 
M'Kee,  commissioners  for  extending  the  line  between  the  United 
States  and  the  Cherokees,  according  to  the  treaty  of  Holston,  to  meet 
the  next  day  at  Major  Craig's,  on  Nine  Mile  Creek,  to  extend  the 
line.  And  they  were  instructed  in  case  the  commissioners  appeared 
on  the  part  of  the  Indians  to  run  the  line ;  but  if  the  Indians  did  not 
attend,  they  were  required  to  examine  where  the  ridge  which  divides 
the  waters  running  into  Little  River  from  those  running  into  the 
Tennessee  strikes  the  Holston  ;  and  extend  the  line  from  thence  to 
Clinch  River ;  and  again  from  the  ridge  to  the  Chilhowee  Mountain, 
paying  strict  regard  to  the  treaty. 

In  their  report,  the  30th  November  ensuing,  the  commissioners  say, 
that  <<  the  commissioners  on  the  part  of  the  Cherokees  did  not  attend ; 
and  we  proceeded  to  examine  with  great  attention  for  the  ridge 
which  divides  the  waters  of  the  Tennessee  from  those  of  Little  River, 
and  tracing  it,  found  it  a  plain  leading  ridge,  and  that  it  struck  the 
Holston  at  the  mouth ;  but,  having  heard  it  suggested  that  the  In- 
dians had  in  contemplation,  at  the  time  the  treaty  was  made,  a  ridge 
which  they  supposed  would  strike  the  Holston  higher  up,  we  did  not 
content  ourselves,  but  retraced  the  ridge,  and  examined  weU  the 
south  bank  of  the  Holston,  and  the  result  was  that  we  were  perfectly 
convinced  that  the  ridge  which  divides  the  waters  of  Tennessee 
and  Little  River  strikes  the  Holston  at  the  mouth,  and  at  no  other  part" 

"  We  then  proceeded  to  run,  but  not  to  mark,  a  line  of  experiment, 

from  the  point  of  the  ridge  in  a  southeast  direction  to  the  Chilhowee 

Mountain,  distance  seventeen  and  a  half  miles,  and  again  from  thence 

to  the  Clinch,  in  a  northwest  direction,  distance  nine  miles, 

[  *  7  ]  and  *  found  that  line  continued  to  the  southeast  would  in* 

*  7  Stats,  at  Large,  43. 
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tersect  the  Tennessee,  shortly  after  it  crossed  the  Chilbowoe  Moun- 
tain, consequently  take  away  all  the  Indian  towns  lying  along 
&e  south  side  of  the  Tennessee.  This  showed  the  necessity  of  turn- 
ing the  direction  more  to  the  east  and  west ;  and  it  is  our  opinion 
that  a  line  extended  from  the  point  of  the  ridge  aforesaid  south  sixty 
degrees  east  to  Chilhowee  Mountain,  again  from  the  point  north 
sixty  degrees  west,  will  form  the  true  line  from  Chilhowee  Mountain 
to  Clinch,  between  the  United  States  and  the  Cherokees,  according 
to  the  treaty  of  Holston.  The  more  fully  to  elucidate  this  report,  we 
present  you  with  a  map,  which  we  believe  is  nearly  correct,  on  which 
both  the  lines  are  laid  down." 

This  line  left  several  white  settlers  within  the  Indian  lands. 

In  transmitting  this  report  to  the  war  department.  Governor 
Blount  remarks :  ^^  As  the  geography  of  the  country  generally  cannot 
be  known  to  you,  there  being  no  correct  map  of  it,  I  think  it  neces- 
sary to  inform  you  that  the  country  to  the  east  or  rather  southeast 
of  Chilhowee  Mountain,  through  which  the  line  reported  upon,  if 
continued  beyond  it,  will  pass,  for  fifty  or  sixty  miles  is  an  entire  bed 
or  ledge  after  ledge  of  mountains,  that  is,  until  it  intersects  the  line 
which  is  to  be  extended  south  from  the  north  boundary  of  North 
Carolina,  near  which  no  settlements  can  be  formed  ;  hence  I  conclude 
it  will  not  be  essential  to  extend  it.  That  which  the  line  reported  on 
will  intersect,  if  continued,  meaning  that  which  runs  south  from  the 
north  boundary  of  North  Carolina,  I  caused  to  be  run,  and  marked 
about  sixty  miles  from  the  month  of  M'Namee's  Creek  to  Ruther- 
ford's war  trace,  by  Mr.  Joseph  Harden,  in  the  course  of  last  winter. 
Harden  did  not  run  north,  as  required  by  the  treaty  of  Holston,  but 
south,  according  to  the  treaty  of  Hopewell.''  The  writer  then 
states  certain  parts  of  the  line,  which,  in  his  opinion,  need  not 
be  run. 

In  a  letter  from  Governor  Blount  to  the  secretary  of  war,  (1  Amer- 
ican State  Papers,  Indian  Affairs,  629,)  dated  July  15,  1791,  in 
reference  to  the  treaty  of  Holston,  concluded  the  2d  of  the  same 
month,  says :  '<  According  to  my  instructions,  I  proposed  that  the 
ridge  dividing  the  waters  of  Tennessee  from  those  of  Littie  River, 
should  form  a  part  of  the  boundary ;  but  the  Indians  would  not  agree 
to  it,  but  insisted  on  a  straight  line  which  should  cross  the  Holston 
where  that  ridge  should  strike  it;  and  were  so  firmly  fixed  in  their 
determination,  that  I  could  not  prevail  on  them  to  agree  to  any  other.'' 
And  in  another  letter  from  Governor  Blount  to  the  secretary,  (same 
page,)  dated  2d  March,  1792,  he  says :  ^  I  can't  help  remarking,  that 
I  proposed  at  the  treaty  that  the  ridge  should  be  the  line.  You  will 
recollect  that  I  was  so  instructed ;  and  the  chiefs  were  unanimously 
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opposed  to  it,  saying  it  should  be  a  straight  line ;  and  that  it  was  an 
evidence  th^t  my  heart  was  not  straight  that  I  wanted  a  crooked 
line.  The  difficulty  will  be  in  running  the  line  to  ascertain  where 
the  ridge  that  divides  the  waters  of  Little  River  and  Tennessee  will 

strike  the  Holston ;  for,  it  seems,  the  white  people  cannot 
[   *  8  ]    •  agree  upon  it,  a  circumstance  unknown  to  me  at  the  time 

the  Indians  proposed  it ;  but  from  the  best  information  I 
can  obtain,  I  am  induced  to  believe  it  will  prove  to  be  lower  down 
than  they  expected ;  and,  in  that  case,  it  is  my  opinion  that  the  words 
of  the  treaty  ought  not  to  be  so  strictly  adhered  to  as  to  give  them 
any  great  degree  of  dissatisfaction."  In  his  artswer  of  22d  April, 
1792,  the  secretary  of  war  says :  **  I  am  commanded  by  the  President 
of  the  United  States,  to  whom  your  letters  are  constantly  submitted, 
to  say,  with  respect  to  your  remarks  upon  the  line  at  Ldttle  River, 
that  you  will  be  pleased  to  make  a  liberal  construction  of  that  article, 
so  as  to  render  it  entirely  satisfactory  to  the  Indians,  and  at  the  same 
time  as  consistently  as  may  be  with  the  treaty." 

On  the  2d  October,  1798,  the  treaty  of  TeUico '  was  entered  into, 
which  contained  the  following  preamble  :  "  Whereas  the  treaty  made 
and  concluded  on  Holston  River,  on  the  2d  of  July,  1791,  between 
the  United  States  and  the  Cherokee  nation  of  Indians,  had  not  been 
carried  into  execution  for  some  time  thereafter,  by  reason  of  some 
misunderstanding  which  had  arisen ;  and  whereas,  in  order  to  remove 
such  misunderstanding,  and  to  provide  for  carrying  the  said  treaty 
into  effect,  and  for  reestablishing  more  fully  the  peace  and  friendship 
between  the  parties,  another  treaty  was  held,  made  and  concluded, 
by  and  between  them,  at  Philadelphia,  the  26th  of  June,  1794 ;  in 
which,  among  other  things,  it  was  stipulated  that  the  boundaries 
mentioned  in  the  fourth  article  of  the  said  treaty  of  Holston  should 
be  actually  ascertained  and  marked,  in  the  manner  prescribed  by  the 
said  article,  whenever  the  Cherokee  nation  should  have  ninety  days* 
notice  of  the  time  and  place  at  which  the  commissioners  of  the  United 
States  intended  to  commence  their  operations ;  and  whereas  further 
delays  in  carrying  the  said  fourth  article  into  complete  effect  did  take 
place,  so  that  the  boundaries  mentioned  and  described  were  not 
regularly  ascertained  and  marked  until  the  latter  part  of  the  year 
1797 ;  before  which  time,  and  for  want  of  knowing  the  direct  course 
of  said  boundary,  divers  settlements  were  made  by  citizens  of  the 
United  States  upon  the  Indian  lands,  over  and  beyond  the  boundaries 
so  mentioned  and  described  in  the  said  article,  and  contrary  to  the 
ilntention  of  the  said  treaties ;  but  which  settlers  were  removed  froai 
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the  said  Indian  lands,  by  authority  of  the  United  States,  as  soon 
after  the  boundaries  had  been  so  lawfully  ascertained  and  marked  as 
the  nature  of  the  case  had  admitted." 

The  fourth  article  declares:  "  In  acknowledgment  for  the  protection 
of  the  United  States,  and  for  the  considerations  hereafter  expressed 
and  contained,  the  Cherokee  nation  agrees,  and  does  hereby  relinquish 
and  cede  to  the  United  States,  all  the  lands  within  the  following 
points  and  lines,  namely,  from  a  point  on  the  Tennessee  River,  below 
Tellico  Blockhouse,  called  the  Wildcat  Rock,  in  a  direct  line  to  the 
Militia  Spring,  near  the  Maryville  road  leading  from  Tellico.  From 
the  said  spring  to  the  Chilhowee  Mountain,  by  a  line  so  to  be  run  as 
will  leave  all  the  farms  on  Nine  Mile  Creek  to  the  northward  and 
eastward  of  it;  and  to  be  continued  along  Chilhowee 
Mountain  *  until  it  strikes  Hawkins's  line.  Thence  along  [  *  9  ] 
the  said  line  to  the  Great  Iron  Mountain ;  and  from  the  top 
of  which  a  line  to  be  continued  in  a  southeasterly  course  to  where 
the  most  southerly  branch  of  the  Little  River  crosses  the  divisional 
line  to  Tugalo  River ;  and  from  the  place  of  beginning,  at  the  Wildcat 
Rock,  down  to  the  northeast  margin  of  the  Tennessee  River,  (not  in- 
cluding islands,)  to  a  point  or  place  one  mile  above  the  junction  of 
that  river  with  the  Clinch;  and  from  thence  by  a  line  to  be  drawn,  in 
a  light  angle,  until  it  intersects  Hawkins's  line  leading  from  Clinch. 
Thence  down  the  said  line  to  the  River  Clinch ;  thence  up  the  said 
river  to  its  junction  with  Emmery's  River;  and  thence  up  Emmery's 
River  to  the  foot  of  Cumberland  Mountain,  &c." 

The  fifth  article  provided  that  this  line  should  be  run  and  marked 
under  the  superintendence  of  commissioners  appointed  by  both  par- 
ties ;  and  that  maps  should  be  made,  one  of  which  was  to  be  depos- 
ited in  the  war  office. 

The  Indian  boundary  established  by  the  treaty  of  Holston  calls  for 
certain  lines  and  natural  objects,  which,  it  would  seem,  give  as  much 
certainty  to  a  boundary  as  could  well  be  given,  short  of  a  marked  line 
or  watercourse*  i 

It  was  to  begin  at  the  top  of  the  Currahee  Mountain,  where  the 
Creek  line  passes  it  This  mountain  is  in  the  State  of  Georgia,  and 
ib  designated  on  the  maps  of  that  State ;  and  "  where  the  Creek  line 
passes  it,"  is  easily  ascertained.  From  this  point  the  line  was  to  run 
direct  to  Tugalo  River,  an  object  well  known,  and  marked  on  the 

_  » 

maps ;  thence  northeast  to  the  Occunna  Mountain,  and  over  the  same 
along  the  South  Carolina  Indian  boundary,  to  the  North  Carolina 
boundary.  This  mountain  is  designated  on  the  map,  and  the  boun- 
daries called  for,  being  established,  were  known.  From  the  North 
Carolina  southern  boundary,  the  line  was  to  run  north  to  a  pointy 
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from  which  a  line  is  to  be  extended  to  the  River  Clinch,  that  shall 
pass  the  Holston  at  the  ridge  which  divides  the  waters  running  into 
Little  River  from  those  running  into  the  Tennessee. 

The  point  at  which  the  line  shall  strike  the  Holston.  at  the  ridge, 
not  being  certain,  gave  rise  to  some  controversy  shortly  after  the  date 
of  the  treaty.  The  commissioners  appointed  to  run  the  line  in  1792, 
found  that  by  tracing  the  ridge,  it  led  to  the  junction  of  the  Holston 
and  Tennessee  rivers ;  and  consequently,  if  the  termination  of  the 
ridge  was  the  place,  within  the  meaning  of  the  treaty,  where  the  line 
should  cross,  it  must  cross  the  Holston  at  its  mouth.  But  that  this 
was  not  the  construction  given  to  the  treaty  by  the  parties  to  it  is  clear, 
from  the  letters  of  Governor  Blount,  who  negotiated  it,  to  the  secre- 
tary of  war.  The  same  day  the  treaty  was  concluded,  he  writes :  I 
have  concluded  a  treaty  which  includes  all  the  white  settlers,  except 
those  south  of  the  ridge  dividing  the  waters  of  Little  River  from  those 
of  Tennessee.  And  again,  July  15,  1791,  he  says:  "  I  proposed 
that  the  ridge  dividing  the  waters  of  Tennessee  from  those  of  Litde 
River  should  form  a  part  of  the  boundary ;  but  the  Indians  would 
not  agree  to  it;  and  were  so  firmly  fixed  in  their  determina- 
[  *  10  ]  tion,  that  I  *  could  not  prevail  on  them  to  agree  to  any  other. 
This  line  is  not  so  limited,  as  to  the  point  at  which  it  shall 
leave  the  north  line,  or  at  which  it  shall  strike  the  Clinch,  but  that  it 
may  be  so  run  as  either  to  include  or  leave  out  the  settlers  south  of 
the  ridge ;  the  only  stipulations  respecting  it,  are,  that  it  shall  cross 
the  Holston  at  the  ridge."  And  again,  in  a  letter  of  2d  March,  1792, 
^  I  can't  help  remarking,  that  I  proposed  at  the  treaty  that  the  ridge 
should  be  tlie  line.  You  will  recollect  that  I  was  60  instructed,  and 
the  chiefs  were  unanimously  opposed  to  it,  saying  it  should  be  a 
straight  line."  And  he  says,  that  '^  the  ridge  will  strike  the  Holston 
lower  down  than  was  expected ;  and,  in  that  case,  it  is  my  opinion 
that  the  words  of  the  treaty  ought  not  to  be  so  strictly  adhered  to,  as 
to  give  them  any  great  degree  of  dissatisfaction."  In  his  answer,  the 
secretary  of  war  says,  by  command  of  the  President :  "  You  will  make 
a  liberal  construction  of  that  article,  so  as  to  render  it  entirely  satis- 
factory to  the  Indians."  The  Indians  remonstrated,  and  required  the 
white  settlers  south  of  the  ridge  to  be  removed. 

In  the  talk  of  the  President,  dated  27th  August,  1798,  to  the  Cher- 
okees,  which  was  sent  to  them  preparatory  to  the  treaty  of  Tellico, 
he  says,  it  was  expected  that  the  Holston  treaty  line  would  have  in- 
cluded a  groat  proportion  of  the  frontier  white  settlers,  but  it  proved 
otherwise  when  the  line  was  run.  The  words,  "  shall  pass  the  Hol- 
ston at  the  ridge  which  divides  the  waters  running  into  Little  River 
from  those  running  into  the  Tennessee,"  do  not  necessarily  imply 
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that  the  line  shall  cross  the  Holston  at  the  point  where  the  ridge 
terminates.  Little  River  falls  into  the  Holston,  and  the  general 
course  of  the  ridge  would  strike  the  Holston  some  distance  above  its 
mouth.  And  when  we  consider  that  the  Indians  refused  to  make 
the  ridge  the  boundary,  and  would  agree  to  no  other  than  a  straight 
line ;  and  that  neither  party  seems  to  have  considered  the  place  of 
crossing  at  the  mouth  of  the  Holston,  we  think,  in  the  language  of 
the  President,  through  the  secretary  of  war,  '<  that  a  liberal  construc- 
tion of  this  clause  of  the  treaty  should  be  given." 

But  it  is  unnecessary  to  consider  the  correspondence  of  Governor 
Blount,  the  report  of  the  commissioners  of  1792,  or  the  words  of  this 
article  of  the  treaty,  with  the  view  to  give  to  it  a  satisfactory  construc- 
tion ;  as  the  parties  in  the  treaty  near  TeUico  have  given  to  it  a 
practical  construction. 

In  this  treaty,  the  parties  say,  that  for  certain  causes  enumerated, 
the  boundaries  mentioned  and  described  in  the  fourth  article  of  the 
treaty  of  Holston,  '^  were  not  regularly  ascertained  and  marked  until 
the  latter  part  of  the  year  1797." 

The  second  article  provides,  that  the  treaties  subsisting  between 
the  present  contracting  parties,  are  acknowledged  to  be  of  fuU  and 
operating  force;  together  with  the  construction  and  usage  under 
their  respective  articles,  and  so  to  continue.  And  in  the  third 
article  it  is  declared,  that  the  limits  and  boundaries  of  the  Cherokee 
nation,  as  stipulated  and  marked  by  the  existing  treaties  between  the 
parties,  shall  be  and  remain  the  same,  where  not  altered  by  the 
present  treaty.   * 

•  The  object  of  the  government  in  entering  into  this  treaty  [  *  11  J 
was,  to  purchase  the  Indian  temtory,  into  which  white 
settiers  had  intruded,  at  and  near  Nine  Mile  Creek,  and  p^haps  at 
other  places.  The  line  established  was  run  and  marked,  and  we  have 
the  original  map,  or  a  copy  of  the  survey,  before  us,  which  was  re- 
tomed  to  the  war  department. 

That  this  purchase  was  of  territory  not  included  in  the  boundaries 
of  the  Holston  treaty,  will  not  be  disputed.  And,  from  the  language 
of  the  third  article,  it  is  dear  that  the  parties  did  not  intend  to  estab- 
lish an  entirely  new  boundary,  but  to  make  such  cdterations  of  the 
Holston  boundary  as  should  secure  the  object  of  the  United  States. 

The  land  lying  southwest  of  the  Holston  boundary,  belonged  to 
the  Indians ;  and  it  was  a  part  of  this  land  that  was  purchased  by 
the  treaty  of  Tellico.  Of  course,  this  purchase  extended  from  the 
Holston  treaty  line  .southerly.  For  no  one  can  suppose  that  a  strip 
of  Indian  land  would  be  left  between  the  treaty  lines  of  Hobton  and 
Tellica  The  facts  go  clearly  to  show,  that  the  Tellico  purchase  was 
VOL.  XIII*  27 
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np  to  the  Holston  line,  and  that  the  part  of  that  line  to  which  the 
purchase  did  not  extend,  was  designated ;  and  the  point  where  the 
Tellico  line  varied  from  it,  so  as  to  include  the  lands  purchased,  is 
marked  on  the  map.  And  this  shows  the  propriety  of  the  language 
used  in  the  third  article  of  the  Tellico  treaty ;  that  *f  the  boundaries 
should  remain  the  same  bs  established  by  existing  treaties,  where  not 
cdtered  by  the  present  treaty." 

The  line  of  this  treaty  was  to  begin  "  at  the  'Wildcat  Rock,  in  a 
direct  line  to  the  Militia  Spring,  near  the  Maryville  road,  leading 
from  Tellico.  From  the  said  spring  to  the  Chilhowee  Mountain,  by 
a  line  so  to  be  run  as  will  leave  all  the  farms  on  Nine  Mile  Creek  to 
the  northward  and  eastward  of  it ;  and  to  be  continued  along  Chil- 
howee Mountain,  until  it  strikes  Hawkins's  line."  This  line  is  laid 
down  on  the  map,  and,  although  it  is  not  called  the  southern  boun- 
dary of  the  Holston  treaty,'  yet  it  is  recognized  as  the  northern  boun- 
dary of  the  territory  purchased ;  and,  consequently,  must  be  the  Hol- 
ston boundary.  Hawkins's  line  extends  from  Clinch,  crossing  the 
Holston  some  miles  above  its  mouth,  and  runs  between  the  waters 
of  Little  River  and  those  of  the  Tennessee,  as  appears  from  the  map, 
and  continues  until  it  reaches  the  summit  of  the  Great  Iron  Moun- 
tain. At  this  point,  a  monument  is  erected ;  but,  if  the  line  were  ex- 
tended beyond  this  easterly,  it  was  not,  probably,  marked ;  and  it  is 
not  laid  down  on  the  plat.  It  is  probable  that  the  original  survey  of 
this  line  was  destroyed  when  the  war  office  was  burnt,  in  1800. 

From  the  Wildcat  Rock,  the  Tellico  treaty  calls  "  to  run  down  the 
northeast  margin  of  the  Tennessee  River,  to  a  ppint  or  place  one 
mile  above  the  junction  of  that  river  with  the  Clinch ;  and  from 
thence  by  a  line  to  be  drawn  in  a  right  angle  until  it  intersects 
Hawkins's  line  leading  from  Clinch."  Here  is  another  recognition 
of  this  line  as  the  northern  boundary  of  the  Indian  lands ;  and,  con- 
sequently, the  line  established  by  the  Holston  treaty. 
[  •12  ]  •And  the  Tellico  treaty  calls  again,  after  striking  Hawkins's 
line,  by  running  near  Nine  Mile  Creek,  and  along  Chil- 
howee Mountain,  to  run  with  it  to  the  top  of  the  Great  Iron  Moun- 
tain. From  this  point,  the  new  treaty  line  varies  fronri  a  direct 
course,  and  continues  ^^  southeasterly  to,  where  the  most  south- 
easterly branch  of  Little  River  crosses  the  divisional  line  to  Tugalo 
River." 

It  is  only  necessary  to  compare  the  course  and  objects  here  design 
nated  with  the  southeastern  calls  of  the  Holston  treaty  line,  to  see 
that  the  Tellico  line  includes  a  large  tract  of  country  not  included  by 
the  Holston  line.  The  Holston  line,  after  striking  the  Tugalo  River, 
runs  northeast  to  the  Occunna  Mountain,  and  over  the  same  along 
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the  South  Carolina  Indian  boundary,  continuing  a  northeasterly 
direction,  until  it  strikes  the  North  Carolina  boundary ;  thence  north 
to  a  point  which  shall  intersect  a  line  to  be  extended  from  the  River 
Clinch,  that  shall  pass  the  Holston  at  the  ridge. 

The  Tellico  line  runs  southeasterly,  until  it  strikes  the  divisional 
line  to  Tugalo  River.  The  Holston  Une  calls  to  run  along  this  divis- 
ional line,  northeasterly;  so  that,  from  this  point,  these  lines  diverge 
until  the  Holston  line  shall  reach  the  point  of  connection  with  the 
line  drawn  from  the  Clinch. 

These  boundaries,  from  the  point  of  intersection  on  the  top  of  the 
Great  Iron  Mountain  to  the  point  of  intersection  on  the  South  Caro- 
lina Indian  boundary,  include  a  large  tract  of  country.  And  this 
txact,  with  the  one  designated  by  Hawkins's  line,  the  Tennessee 
Nine  Mile  Creek,  and  the  Clinch,  &c.,  constituted  the  territory  pur- 
chased by  the  Tellico  treaty. 

This  recognition  of  Hawkins's  line  as  the  Indian  boundary,  was 
in  1798,  only  eight  years  after  the  boundary  was  established  by  the 
treaty  of  Holston,  and  one  year  after  the  line  is  declared  to  have 
been  run  and  marked.  The  facts  in  regard  to  this  line  were  recent, 
and,  of  course,  fresh  in  the  recollection  of  the  contracting  parties.  It 
was  a  matter  about  which  they  could  not  be  mistaken.  They  say 
the  Holston  line  was  not  run  and  marked  until  the  latter  part  of  the 
year  1797,  and  the  United  States  purchase  the  Indian  lands  up  to 
Hawkins's  line.  It  is  true,  this  line  is  not  in  terms  said  to  be  the 
boundary  established  by  the  Holston  treaty,  but,  in  the  most  solemn 
form,  it  is  recognized  to  be  the  boundary  of  the  Indian  lands,  by  pur- 
chasing those  lands  up  to  it ;  and  by  tracing  it  as  the  boundary  be- 
yond the  purchase  on  Nine  Mile  Creek,  to  the  top  of  the  Great  Iron 
Mountain.  It  could,  then,  be  no  other  than  the  Holston  treaty  line, 
for,  in  that  part  of  the  country,  there  was  no  other  Indian  boundary 
before  the  treaty  of  Tellico. 

Whatever  doubt  may  have  existed  as  to  Hawkins's  line  being  the 
trae  Indian  boundary,  independently  of  this  treaty,  there  would  seem 
to  be  no  ground  for  doubt  under  the  recognitions  of  that  line  in  this 
treaty. 

It  is  contended  that  the  Holston  line  should  run  from  the  Clinch, 
crossing  the  Holston  River  at  its  mouth,  and  continue  on  in  the  same 
direction,  until  it  shall  strike  the  North  Carolina  boundary. 

*This  would  not  only  disregard  the  solemn  acts  and  [  *13  ] 
recognitions  of  the  parties  to  the  Holston  treaty,  in  forming 
the  treaty  of  Tellico,  but  it  would  also  disregard  the  language  of  the 
former  treaty.     It  calls  for  a  line  running  north,  from  North  Carolina 
boundary,  to  a  point  that  shall  intersect  a  line  drawn  from  the  OHncb. 
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Grossing  the  Holston  at  the  ridge.  This  call  to  mil  north,  by  this 
construction,  is  wholly  disregarded.  And  on  what  ground  is  this 
construction  attempted  to  be  maintained  ? 

The  answer  must  be,  simply  on  the  call  for  the  line  to  cross  the 
Holston  River  at  the  ridge.  A  call  in  itself  somewhat  indefinite,  and 
which  was  never  construed  by  the  Indians  to  mean  the  mouth  of  the 
Holston ;  nor  was  such  a  construction  insisted  on  by  the  United 
States,  either  at  the  time  the  treaty  was  concluded,  or  afterwards. 

The  Hopewell  treaty  line,  in  running  a  southerly  course,  strikes 
the  northern  boundary  of  North  Carolina,  near  Nalichuchey,  and  ex- 
tends south  to  the  North  Carolina  line,  and  thence  to  the  South 
Carolina  Indian  boundary. 

From  a  point  in  the  Hopewell  line,  near  where  it  strikes  the 
southern  boundary  of  North  Carolina,  a  line  seems  to  have  been  run 
by  General  Pickens,  north  seventy-six  west  to  the  state  road  leading 
from  Ashville  to  Clayton,  in  Greorgia.  But  this  line  has  no  connec- 
tion with  any  other,  and  does  not  appear  to  have  been  regarded, 
either  by  the  United  States  or  the  Indians,  as  any  part  of  the  line 
established  by  the  Holston  treaty.  It  was  certainly  not  run  agree- 
ably to  the  treaty. 

The  evidence  establishes,  very  satisfactorily,  that  Hawkins's  line, 
so  far  as  it  goes,  is  the  boundary  of  the  Holston  treaty;  and  it  is  very 
clear,  from  the  language  of  the  treaty,  that  from  the  Clinch,  crossing 
the  Holston  River  at  the  ridge  to  the  point  at  which  this  line  will 
intersect  a  line  run  north  from  the  southern  boundary  of  North  Caro- 
lina, a  straight  line  was  intended.  Of  this,  no  doubt  can  exist ;  and 
it  is  only  necessary  to  extend  Hawkins's  line  from  the  top  of  the 
Great  Iron  Mountain  eastward  to  the  point  where  it  shall  intersect 
a  line  run  north  from  the  place  where  the  South  Carolina  Indian 
boundary  strikes  the  southern  boundary  of  North  Carolina.  This, 
we  feel  authorized  to  say,  from  the  evidence  before  us,  constitutes 
the  boundary  of  the  Holston  treaty. 

It  is  argued  that  it  was  not  in  the  power  of  the  United  States  and 
the  Cherokee  nation,  by  the  treaty  of  Tellico,  in  1798,  to  vary  in  any 
degree  the  treaty  line  of  Holston,  so  as  to  affect  private  rights,  or  the 
rights  of  North  Carolina. 

The  answer  to  this  is,  that  the  Tellico  treaty  does  not  purport  to 
alter  the  boundary  of  the  Holston  treaty,  but  by  the  acts  of  the  par* 
ties,  this  boundary  is  recognized.  Nor  that  a  new  boundary  was 
substituted,  but  that  the  old  one  was  substantially  designated. 

Will  any  one  deny  that  the  parties  to  the  treaty  are  competent  to 
determine  any  dispute  respecting  its  limits  ?  In  what  mode  can  a 
controversy  of  this  nature  be  so  satisfactorily  determined  as  by  the 
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oontracting  parties  ?  If  theii  language  in  the  treaty  be 
wholly  indefinite,  *  or  the  natural  objects  called  for  are  un-  [  *  14  ] 
certain  or  contradictory,  there  is  no  power  but  that  which 
formed  the  treaty,  which  can  remedy  such  defects.  And  it  is  a  sound 
principle  of  national  law,  and  applies  to  the  treaty-making  power  of 
this  government,  whether  exercised  with  a  foreign  nation  or  an  Indian 
tribe,  that  all  questions  of  disputed  boundaries  may  be  settled  by  the 
parties  to  the  treaty.  And  to  the  exercise  of  these  high  functions  by 
tiie  government,  within  its  constitutional  powers,  neither  the  rights 
of  a  State,  nor  those  of  an  individual,  can  be  interposed.  We  think 
it  was  in  the  due  exercise  of  the  powers  of  the  executive  and  the 
Cherokee  nation,  in  concluding  the  treaty  of  Tellico,  to  recognize  in 
terms,  or  by  acts,  the  boundary  of  the  Holston  treaty. 

It  is  agreed  that,  if  Hawkins's  line  shall  be  extended  as  the  Hol- 
ston treaty  line,  the  land  in  controversy  lies  within  the  Indian  coun* 
try.  And  we  are  now  to  consider  whether,  in  this  view,  the  entry 
and  patent  are  void.  The  Indian  title  being  only  a  right  of  occu- 
pancy, the  State  of  North  Carolina  had  the  power  to  grant  the  fee  in 
the  lands,  subject  to  this  right  The  land  was  entered  in  1795,  and 
patented  the  20th  July,  1796. 

By  the  5th  section  of  the  act  of  North  Carolina,  for  opening  the 
land-office  for  the  redemption  of  specie  and  other  certificates,  and 
discharging  the  arrears  due  to  the  army,  passed  in  1783,  it  is  pro- 
vided, '^  that  the  Cherokee  Indians  shall  enjoy  all  the  lands  lying 
within  certain  bounds,  forever."  And  the  6th  section  provides :  "  That 
no  person  shall  enter  and  survey  any  lands  within  the  bounds  set 
apart  for  the  said  Cherokee  Indians,  under  the  penalty  of  fifty  pounds 
specie  for  every  such  entry  so  made,  to  be  recovered  in  any  court  of 
law  in  this  State,  &c. ;  and  all  such  entries  and  grants  thereupon,  if 
any  should  be  made,  shall  be  utterly  void." 

In  1784,  (North  Carolina  Laws,  482,  c.  14,)  the  above  act  was 
amended,  by  authorizing  the  appointment  of  three  surveyors,  namely : 
"  One  to  survey  those  lands  that  lie  between  the  bounds  hereafter 
described  for  the  surveyor  of  Green  county  and  Cumberland  Moun- 
tain; one  to  survey  the  lands  that  lie  between  the  Cumberland 
Mountain  and  the  River  Tennessee ;  and  one  to  survey  the  lands 
that  lie  between  the  Tennessee  and  the  Mississippi  River." 

The  boundaries  here  described  cover  the  land  reserved  by  the  act 
of  1783,  for  the  Cherokee  Indians ;  but  there  is  no  express  repeal  of 
the  5th  and  6th  sections  of  that  act ;  and,  as  the  act  of  1784  can 
operate  upon  lands  not  reserved  in  the  above  sections,  they  cannot 
be  held  to  have  been  repealed  by  implication.  The  supreme  court 
of  North  Carolina  has  decided  in  several  cases,  that  the  above  sec- 
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tions  remained  in  force ;  and  that  the  entries  and  grants  made  foi 
lands  within  the  territory  described,  before  the  Indian  title  was  ex- 
tinguished, were  void.  1  Murphy,  162, 164 ;  Con.  Rep,  434 ;  2  N. 
Carolina  Law  Repository,  451 ;  3  Hawks.  163. 

We  come  now  to  examine  the  exceptions  of  the  plaintiffs  in  the 
circuit  court ;  and,  having  considered  and  decided  the  controverted 
points,   it   will    not   be   necessary  to    examine   the    exceptions   in 

detail. 
[    •  15  ]       *  The  first  exception  was  to  the  refusal  of  the  court  to  in- 
struct the  jury  that  the  6th  section  in  the  above  act  of  1783, 
had  been  repealed ;  and  we  think  the  court  did  not  err  in  refusing  to 
give  the  instruction. 

The  second  instruction  asked  was, "  that  the  treaty  line  of  Holston 
ought  to  run  with  the  South  Carolina  Indian  boundary,  called  for  in 
the  treaty  of  HopeweU,  made  on  the  28th  of  November,  1786,  until 
it  should  reach  the  termination  of  the  line  described  in  that  treaty, 
running  from  the  North  Carolina  boundary  to  the  South  Carolina 
Indian  boundary ;  and  on  reaching  that  line,  should  then  run  with 
the  same  reversed  to  the  North  Carolina  boundary ; "  which  instruc- 
tion was  not  given. 

Some  doubt  arises  from  the  structure  of  this  instruction,  whether 
the  reversed  line  referred  to  is  the  Hopewell  treaty  line,  or  the  South 
Carolina  Indian  boundary.  From  the  maps,  the  latter  line  strikes 
the  southern  boundary  of  North  Carolina,  and  from  the  language  of 
the  Holston  treaty,  this  fact  seems  to  have  been  within  the  knowledge 
of  the  parties.  The  call  is  to  run  ''  along  the  South  Carolina  Indian 
boundary,  to  the  North  Carolina  boundary." 

In  the  Hopewell  treaty  line,  the  southern  boundary  of  North  Caro- 
lina is  not  named,  but  the  northern,  &om  which  the  line  runs  to  the 
South  Carolina  Indian  boundary.  Now  the  instruction  must  have 
referred  to  the  southern  boundary  of  North  Carolina ;  and  if  the 
Indian  boundary  strikes  this  line,  it  is  difficult  to  perceive  what 
application  to  the  facts  the  instruction  would  have.  But  if  the 
instruction  referred  to  the  Hopewell  treaty  line,  it  was  not  called  for 
in  the  Holston  treaty ;  and  under  the  circumstances  of  the  case,  we 
are  not  prepared  to  say  that  there  was  error  in  refusing  to  give  the 
instruction. 

And  we  think  there  was  no  error  in  refusing  to  give  the  third,  fourth, 
and  fifth  instructions  prayed  by  the  plaintiffs'  counsel.  Nor  do  we 
perceive  any  error  of  which  the  plaintiffs  can  complain,  in  the  first, 
second,  third,  fourth,  fifth,  and  sixth  instructions  given  by  the  circuit 
court,  on  the  prayer  of  the  defendant. 

The  judgment  of  the  circuit  court  is  affirmed. 
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Tanbt,  C.  J.  I  agree  with  the  majority  of  the  conrt  in  affirming 
these  judgments ;  but  I  dissent  from  some  of  the  principles  upon  which 
they  have  founded  their  opinion. 

The  court  (as  I  understand  the  opinion)  consider  Hawkins's  line 
to  be  the  established  boundary  line  of  the  treaty  of  Holston ;  they 
think  it  is  recognized  as  such  in  the  subsequent  treaty  of  Tellico ; 
and  that,  being  thus  recognized  by  the  political  department  of  the 
government,  the  court  (according  to  the  principles  deduced  in  Grarcia 
v.  Lee,  12  Pet  511,  and  Foster  and  Elam  v.  Neilson,  2  Pet.  253,) 
mnst  also  regard  it  as  the  true  boundary  line ;  and  must  treat  it  as 
such  from  the  date  of  the  treaty  of  Holston,  in  any  question  of  prop- 
erty that  may  come  before  them. 

If  the  legislative  or  executive  departments  of  the  govern- 
ment, by  *  any  dear  and  unequivocal  act,  had  declared  [  *  16  ] 
Hawkins's  line  to  be  the  true  line  of  the  treaty  of  Holston, 
I  should  concur  with  the  majority  of  this  court  But  I  do  not  find 
any  act  of  that  description  by  any  department  of  the  government 
In  the  cases  of  Foster  and  Elam  v,  Neilson,  and  of  Garcia  v.  Lee, 
an  act  of  congress  had  been  passed  describing  particularly  the  boijin- 
dary  line  therein  mentioned,  and  declaring  it  to  be  the  true  line  of  that 
treaty.  But  in  this  case  we  have  no  act  of  the  legislative  or  execu- 
tive departments  of  the  government,  recognizing  the  line  run  by  Haw- 
kins as  the  treaty  line.  It  is  true  that  in  the  subsequent  treaty  of 
Tellico,  the  parties,  in  describing  the  boundaries  of  this  new  treaty, 
caU,  upon  two  occasions,  for  Hawkins's  line,  and  upon  both  of  them 
run  some  distance  with  it.  But  there  is  no  expression  in  this  treaty 
which  recognizes  the  line  thus  called  for  as  the  boundary  line  of  the 
treaty  of  Holston.  It  is  mentioned  and  referred  to  merely  as  a  known 
point,  like  other  places  called  for  in  this  treaty ;  and  the  lines  spoken 
of,  are  run  with,  merely  as  known  lines.  But  so  far  firom  declaring 
it  to  be  the  boundary  line  described  in  the  treaty  of  Holston,  the 
treaty  of  Tellico  does  not  even  say  that  it  was  run  by  Hawkins  as 
the  boundary ;  nor  is  it  described  as  having  any  connection  what- 
ever with  the  treaty  of  Holston.  It  is  cedled  for  as  a  line  known  in 
the  country,  and  which,  on  some  occasion  or  other,  had  been  run  by 
Hawkins ;  but  when  run,  or  for  what  purpose,  cannot  be  gathered 
firom  any  expressions  in  the  treaty  of  Tellico.  We  know,  indeed, 
from  public  historical  documents,  that  Hawkins's  line  is  one  of  the 
many  efforts  that  were  made  to  fix  a  certain  boundary  between  North 
Carolina  and  the  Cherokee  Indians,  from  the  vague  and  imperfect 
descriptions  contained  in  the  treaty  of  Holston.  Other  lines  were 
run  for  this  purpose  besides  that  of  Hawkins.  And  we  have  no 
evidence  that  Hawkins's  line,  or  any  other  line,  was  ever  acknowl- 
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edged,  either  by  the  Cherokees  or  the  United  States,  as  the  correct 
one,  unless  the  expressions  in  the  treaty  of  Tellico  are  deemed  to  he 
sufficient  for  that  purpose.  The  treaty  of  Hokton  was  made  in 
1791 ;  the  treaty  of  Tellico  in  1798 ;  and  the  last-mentioned  treaty 
recites  that  delays  had  taken  place  in  carrying  the  former  into  effect, 
so  that  the  boundaries  were  not  regularly  ascertained  and  marked, 
until  the  latter  part  of  the  year  1797.  But  the  treaty  of  Tellico  gives 
no  description  of  the  marks  or  of  the  boundaries  thus  ascertained  ; 
nor  does  it  state  by  whom  the  lines  were  run,  or  the  boundaries  as- 
certained and  marked.  I  cannot  think  that  this  recital,  and  the  calls 
before  mentioned  for  Hawkins's  line,  are  sufficient  of  themselves  to 
establish  as  a  matter  of  law,  that  this  line  is  the  true  boundary  of  the 
treaty  of  Holston ;  and  I  must  dissent  from  that  part  of  the  opinion 
of  the  court  which  holds  that  doctrine.  At  the  trial  of  this  case  in 
the  circuit  court,  the  jury  were  instructed,  "  that  the  treaty  of  Tellico 
is  an  admission  by  the  parties  that  the  line  of  the  treaty  of  Holston 
has  been  ascertained  and  marked,  and  furnishes  strong  evidence  that 
the  lands  reserved  to  the   Cherokees,   by   the   treaty  of    Tellico, 

were  reserved  by  the  treaty  of  Holston,  but  does  not  estab- 
[  *  17  ]  lish  •the  lines  of  Pickens  and  Hawkins,  if  erroneous  in 

fact."  I  concur  entirely  in  this  opinion  of  the  circuit  court ; 
and  as  I  perceive  nothing  in  the  other  instructions  of  that  court, 
as  stated  in  the  exception,  of  which  the  plaintiff  has  a  right  to 
complain,  I  agree  with  a  majority  of  my  brethren  in  affibrming  its 
judgment. 

Wayne,  J.,  dissented. 

Catron,  J.  I  think  the  treaty  of  Tellico  did  not  settle  the  line 
of  the  treaty  of  Holston,  j&om  the  Holston  River  to  the  top  of 
the  Iron  Mountain  ;  and  certainly  not  east  of  the  Iron  Moun- 
tain. So  that  it  must  now  be  extended  in  a  direct  course,  and 
as  a  unit,  to  the  line  of  intersection,  running  north  from  the  North 
Carolina  line. 

The  land  in  controversy  was  granted  before  Hawkins's  line  was 
run  ;  and  which  was  not  marked  in  execution  of  the  treaty  of  Hol- 
ston ;  no  one  pretends  it  was ;  the  Indians  were  not  present,  which 
was  indispensable  to  give  binding  validity  to  the  line. 

To  say  it  was  conclusive  on  one  of  the  contracting  parties,  the 
United  States,  and  void  as  to  the  other,  the  Cherokees,  at  the  time 
it  was  run  and  marked,  would  be  a  most  harsh  assumption  in  regard 
to  those  who  acquired  titles  before  it  was  run ;  admitting  that  the 
contracting  parties  had  the  power  afterwards  to  settle  its  positioOi 
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bnt  which  they  never  saw  proper  to  do.  The  tnith  is  not  open  to 
qaestion,  that  the  Holston  treaty  line  never  was  ascertained  south- 
east of  the  Iron  Mountain ;  and  with  due  deference  to  the  opinion 
of  others,  I  think  not  west  of  it,  in  execution  of,  and  in  conformity 
to,  the  treaty.  Why  Hawkins's  line  was  run,  the  history  of  our  rela- 
tions with  the  Cherokees  does  not,  with  any  distinctness,  show.  From 
personal  position,  I  happen  to  know,  through  those  who  lived  at  that 
date,  and  by  reputation,  that  it  was  run  to  fix  some  line  beyond  which 
it  was  intended  the  white  population  should  not  be  permitted  to  ob- 
trude, further  than  they  had  done  at  the  time  the  line  was  marked, 
extending  to  a  few  settlers  on  Nine  Mile  Creek.  But  that  Hawkins's- 
line  was  run  as  a  conclusive  boundary  in  execution  of  the  treaty  of 
Holston,  of  1791,  or  for  any  further  purpose  than  to  hold  the  whites 
in  check,  for  the  sake  of  peace  and  convenience,  it  is  impossible  to* 
afiBrm  as  a  matter  of  history ;  and  as  such  it  must  be  affirmed,  there 
not  being  any  evidence  in  this  cause. 

I  repeat :  The  land  in  controversy  was  granted  before  this  line  was 
ran ;  Hawkins  ceased  running  far  west  of  where  the  land  is  situated ; 
on  the  east  a  line  was  run  and  marked  by  Pickens,  which,  when 
marked,  was  as  authentic  as  that  marked  by  Hawkins,  for  any  thing 
we  know ;  the  object  of  each  line  no  doubt  was  the  same ;  neither 
concluding  the  Cherokees  previous  to  the  treaty  of  Tellico,  which: 
treaty  superseded  the  necessity  of  ascertaining  and  marking  the  true 
line  of  the  treaty  of  Holston,  from  the  point  east,  from  where  Haw- 
kins ceased  running.  From  this  point,  (the  top  of  the  Iron  Moun- 
tain,) it  continues  a  line  not  fixed  by  the  contracting  par- 
ties ;  *  and  the  United  States  and  Cherokees  having  ceased  [  *  18  ]; 
to  have  any  interest  in  its  ascertainment  after  the  treaty  of 
Tellico  was  made.  North  Carolina  had  the  right  to  ascertain  and 
settle  it  for  herself,  according  to  some  one  construction  of  the  treaty 
of  1791 ;  and  by  which  her  grantees  should  be  bound,  if  so  settled.;, 
or,  she  may  have  recognized  Pickens's  as  the  true  line  of  the  treaty  ^ 
if  so,  I  think  the  State  and  her  grantees  bound  by  the  recognition.;, 
so  this  court  held  in  Patterson  v.  Jenks,  2  Pet.  216,  in  a  similar  case ;. 
and  for  reasons  manifestly  just.  Truly,  Pickens's  line  must  be  proved 
to  be  in  conformity  to  some  one  construction  of  the  treaty ;  and  that 
it  is  in  conformity  to  the  most  favorable  construction  for  North  Caro- 
lina, there  can  be  little  doubt. 

To  extend  Hawkins's  line  eastwardly  as  the  true  boundary  of  the 
treaty  of  Holston,  will  manifestly  tend  to  disturb  titles  made  in  ref- 
oence  to  another  line,  as  it  will  (when  extended)  split  Buncombe 
county,  long  settled,  almost  in  the  centre. 

I  do  not,  therefore,  find  myself  capable  of  concurring  with  the 
majority  of  the  court  in  its  extension. 
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Again :  If  North  Carolina  has  coiustrued  this  treaiy,  and  for  be^ 
self  settled  this  boundary,  by  her  subsequent  acts  manifesting  her 
understanding  of  it,  I  should  not  hesitate  to  adopt  that  construction^ 
unless  in  violation  of  the  plain  terms  of  the  treaty  ;  I  use  the  lan- 
guage holden  by  this  court  in  Patterson  v.  Jenks,  2  Pet  331.  Bat 
the  misfortune  is,  the  bill  of  exceptions  sets  forth  not  a  single  fact; 
and  the  correctness  of  the  instructions  of  the  court  below  cannot, 
therefore,  be  tested  by  the  evidence  given  on  the  trial ;  whether  they 
axe  right  or  wrong,  it  is  impossible  for  me  to  say ;  they  may  have 
been  mere  abstractions,  especially  as  to  the  main  fact,  whether  or  not 
North  Carolina  had,  by  her  acto,  fixed  a  boundary  for  herself,  be  it 
Pickens's  line  or  another.  It  follows,  I  feel  bound  to  concur  with  a 
majority  of  the  court,  in  affirming  the  judgment,  on  the  ppesumptim 
that  the  instructions  were  proper. 


The  President  and  Directors  of  the  Bank  op  the  Metro- 
poLis,  Plaintiff  in  Error,  v.  Erastus  Guttschlick,  Defendant  in 
Error. 

14  P.  19. 

Though  a  coant  in  aasumpiit  contain  no  allegation  of  damagf ,  it  is  not  bad  on  error. 

An  averment  that  a  banking  corporation  promised  "  through  its  president  and  cashier," 
without  alleging  their  anthority,  is  safficient. 

The  breach  assigned  being,  that  the  defendant  refused  to  conrej,  an  allegation  that  the  plain- 
tiff was  evicted^  is  surplusage. 

A  count  described  the  agreement  as  a  promise  to  convey  in  fee-simple,  free  from  incumbrance, 
and  averred  that  the  defendant  had  no  title,  ffcld^  it  was  unnecessary  to  decide  whether 
it  was  the  legal  effect  of  the  agreement  that  the  land  was  to  be  free  from  incumbrances,  u 
the  defendant  had  broken  the  agreement  to  convey,  even  if  construed  otherwise. 

If  the  agents  of  a  bank  make  a  contract  on  its  behalf,  and  set  their  own  seals  thereto,  a»' 
sumpiit  lies  against  the  bank. 

An  agreement,  purporting  to  be  made  by  an  agent,  may  be  proved,  before  giving  evidence 
of  the  authority  of  the  agent. 

Whether  evidence  is  admissible,  is  for  the  court;  whether  it  is  sufficient,  is  for  the  jury;  and 
it  is  their  province  to  draw  from  it  all  such  conclusions  as  it  conduces  to  prove,  and  which 
in  their  judgment  it  does  prove. 

A  deed  of  trust  to  sell  to  pay  a  note,  if  suit  be  brought  on  it,  may  be  ezecntcd  though  the 
note  is  turned  into  a  judgment,  and  more  than  six  years  have  elapsed. 

Coze,  for  the  plainti£&  in  error. 

Semmes  and  Bradley^  for  the  defendant 

The  material  facts  and  the  points  of  the  pleadings  considered  by 
llie  court,  appear  in  its  opinion. 

[   *26  ]      *  Barbour,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  assumpsit  brought  by  the  defendant' 
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in  error  against  the  plaintifTin  error,  in  the  circuit  court  of  the  United 
States,  in  the  county  of  Washington,  and  District  of  Columbia. 

The  declaration  contains  three  special  counts,  and  a  count  for 
money  had  and  received.  The  three  special  counts  are  all  founded 
upon  an  agreement  in  writing,  which,  after  reciting  that  the  plain- 
tiff in  the  court  below  had  bought  of  *the  defendant  in  the  court 
below,  lot  No.  6,  in  square  No.  489,  in  the  city  of  Washington,  for 
which  he  had  paid  a  part  of  the  purchase-money,  and  executed  his 
note  for  the  residue,  contains  the  following  stipulation :  ^  The  Bank 
of  the  Metropolis,  through  the  president  and  cashier,  is  hereby 
pledged^ when  the  above  sum,  (that  is,  the  amount  of  the  note,)  is 
paid,  to  convey  the  said  lot,  namely  lot  No.  5,  in  square  489,  in  fee- 
simple,  to  the  said  Ernest  Ghittschlick,  his  heirs,  or  assigns  forever." 
Each  of  these  counts  avers  the  payment,  at  the  time  agreed,  of  the 
amount  of  the  note,  and  the  failure  of  the  bank,  on  demand,  to  con- 
vey the  lot.  At  the  trial,  several  bills  of  exception  were  taken,  and 
a  verdict  was  found,  and  judgment  rendered  in  favor  of  the  plaintiff. 
To  reverse  that  judgment,  this  writ  of  error  is  brought. 

In  the  argument  at  the  bar,  various  objections  have  been  urged 
to  the  sufficiency  of  the  declaration^  which  we  will  briefly  notice,  in 
the  order  in  which  they  were  made. 

The  first  objection  is,  that  the  special  counts  have  no 
conclusion.  *  There  is  certainly  no  formal  conclusion  [  *  27  ] 
to  either  of  these  counts.  Each  of  them,  affcer  alleging 
the  breach,  terminating  with  the  words,  "  Whereby,  &c."  Whether 
comits  thus  concluding,  would  have  been  sufficient  upon  a  special 
demurrer  in  the  court  below,  it  is  not  necessary  to  decide;  because 
we  are  clearly  of  opinion,  that 'the  32d*  section  of  the  Judiciary  Act, 
would  cure  the  defect,  if  it  were  admitted  to  have  been  one. 

The  second  objection  which  was  taken,  applies  to  the  first  count, 
viz :  that  the  agreement  sued  on,  is  averred  to  have  been  made  by 
the  bank,  'through  the  president  and  cashier,"  without  averring 
their  authorization  by  the  bank  to  make  it.  We  consider  this  objec- 
tion as  wholly  untenable.  The  averment  in  this  count  is,  that  the 
bank,  through  these  officers,  agreed  to  convey  the  lot.  Now,  even 
assuming,  for  the  sake  of  giving  the  objection  its  full  force,  that  the 
making  of  this  agreement  was  not  within  the  competency  of  these 
officers,  as  such,  yet  it  waB  unquestionably  in  the  power  of  the  bank 
to  give  authority  to  its  own  officers  to  do  so.  When,  then,  it  is 
averred  that  the  bank,  by  them,  agreed,  this  averment,  in  effect,  im* 
ports  the  very  thing,  the  supposed  want  of  which  constitutes  the 
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objection;  because,  upon  the  assumption  stated,  the  bank  could 
have  made  no  agreement  but  by  agents  having  lawful  authority. 
Nay,  it  would  have  been  sufficient,  in  our  opinion,  that  the  bank 
agreed,  without  the  words  "  through  the  president  and  cashier ; "  for 
it  is  a  rule  in  pleading,  that  facts  may  be  stated  according  to  their 
legal  effect.  Now,  the  leg&l  effect  of  an  agreement  made  by  an 
agent  for  his  principal,  whilst  the  agent  is  acting  within  the  scope  of 
his  authority,  is,  that  it  is  the  agreement  of  the  principal.  Accord* 
ingly,  it  is  settled,  that  the  allegation  that  a  party  made,  accepted, 
indorsed,  or  delivered  a  bill  of  exchange,  is  sufficient,  although  the 
defendant  did  not,  in  fact,  do  either  of  these  acts  himself,^provided 
he  authorized  the  doing  of  them.  Chitty  on  Bills,  356,  and  the  au- 
thorities there  cited.  This  principle  has  been  applied,  too,  in  actions 
ex  delictOj  as  well  as  ex  contractu.  In  6  Term  Rep.  659,  it  was  held, 
that  an  allegation  that  the  defendant  had  negligently  driven  his  cart 
against  plaintiff's  horse,  was  supported  by  evidence  that  defendant's 
servant  drove  the  cart  In  this  aspect  of  the  question,  it  was  one, 
not  of  pleading,  but  of  evidence.  If,  on  the  contrary,  the  act  were 
one  in  their  regular  line  of  duty,  then,  of  course,  the  averment  was 
unnecessary.  In  the  case  of  Fleckner  v.  United  States  Bank,  8 
Wheat.  358,  the  court  declare  the  point  to  be  settled,  '<  that  a  corpo- 
ration may  be  bound  by  contracts  not  authorized  or  executed  under 
its  corporate  seal,  and  by  contracts  made  in  the  ordinary  discharge 
of  the  official  duty  of  its  agents  and  officers." 

The  next  objection  which  was  raised  to  the  declaration  applied  to 
the  second  count,  namely,  that  the  averment  that  the  plaintiff  wbs 
tamed  out  of  possession,  was  insufficient  in  this,  that  it  is  not  averred 
to  have  been  by  process  of  law,  or  by  the  entry  of  one  having  law- 
ful title.  If  entry  and  eviction  were  the  ground  of  the  action,  or 
constituted  the  gravamen  of  the  count,  as  in  covenant  on  a 
[  *  28  ]  warranty,  *  or  for  quiet  enjoyment,  then,  indeed,  a  declara- 
tion or  count  would  be  defective,  which  omitted  to  aver, 
that  the  plaintiff  was  evicted  by  due  process  of  law,  or  by  the  entry 
and  eviction  of  one  who,  at  the  time  of  the  covenant,  had  lawful 
title  to  the  land ;  and  having  such  title,  entered  and  evicted  the  plain- 
tiff; or  which  did  not  contain  some  averment  of  equivalent  import. 
But,  upon  examining  the  count  in  question,  it  will  be  found,  that 
although  this  averment  is  contained  in  that-  count,  it  is  mere  surplus- 
age;  because  the  breach  alleged  is,  that  the  defendant  refused,  on 
demand,  to  convey  the  land.  There  is  nothing,  therefore,  in  the  ob- 
jection, as  applied  to  this  count;  because  it  would  be  good  without 
averring  any  eviction  whatsoever. 

The  next  objection  to  the  declaration,  applies  to  the  third  count. 
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and  it  is  this:  that  the  plaintiff,  in  that  count,  treats  the  agreement 
as  importing  an  undertaking  on  the  part  of  the  bank  to  convey  the 
lot  in  fee-simple,  by  a  good  and  indefeasible  title,  free  from  incum- 
brances. In  the  view  which  we  have  taken  of  this  subject,  it  is  un- 
necessary for  us  to  decide  whether  the  agreement  does,  or  does  not, 
import  such  an  undertaking,  on  the  paSt  of  the  bank,  as  is  ascribed 
to  it  in  this  count  of  the  declaration.  This  count  contains  an  aver- 
ment that  the  bank  was  not,  at  the  time  of  the  agreement,  or  at  any 
time  after,  seised  or  possessed  of  the  lot  in  fee-simple.  We  have 
seen  that  the  language  of  the  agreement  is,  that  the  bank  was  to 
convey  the  lot  in  fee-simple,  to  the  defendant  in  error,  his  heirs,  or 
assigns  forever.  Now,  it  appears  from  the  record,  that  the  bank 
claimed  under  a  deed  from  Alexander  Kerr,  who  sold  the  lot  as 
trustee,  under  a  deed  of  trust  from  Orr,  the  former  owner,  made  to 
secure  certain  debts  therein  stated,  which  deed  of  trust  was  executed 
on  the  8th  of  September,  1819..  But  Orr  had  previously,  to  wit,  on 
the  6th  of  August,  1818,  conveyed  the  same  lot,  in  fee-siraplc,  to 
Joseph  Elgar,  as  trustee,  for  the  purpose  of  securing  certain  debts 
therein  stated,  and  with  power  to  sell,  in  certain  events  therein  men- 
tioned ;  one  of  which  was,  that  Samuel  Lane,  who  was  indorser  of 
a  note  of  (3,000,  secured  by  this  last  deed,  should  be  sued,  which 
event  occurred  as  early  as  the  year  1820.  Now,  from  this  state  of 
facts,  it  is  apparent  that,  at  the  date  of  the  agreement,  the  bank  was 
not  seised  of  the  fee-simple  which  it  contracted  to  convey.  If  the 
deed  of  trust  to  Elgar  be  considered  as  a  mortgage,  then  the  moment 
it  was  executed,  the  legal  estate  in  fee-simple  was  in  Elgar,  subject 
to  be  defeated  upon  the  performance  of  the  condition,  and  so  con- 
tinued in  him,  from  that  time  down  to  the  year  1835,  when,  under 
the  trust  deed,  he  sold  and  conveyed  the  lot  to  the  Paixiotic  Bank, 
which  purchased  at  the  sale.  The  interest  of  the  mortgagor,  accord- 
ing to  the  common  law,  is  not  liable  to  execution  as  real  estate.  8 
East,  467 ;  5  Bos.  &  Pull.  461.  It  is  treated  as  equitable  assets, 
1  Vesey,  436 ;  4  Kent,  154.  In  conformity  with  this  doctrine,  this 
court  decided,  12  Pet  201,  that  the  wife  of  a  mortgagor  was  not 
dowable;  and  in  13  Pet  294,  that  the  equity  of  redemption 
could  not  be  taken  in  execution  under  •a ^eri/acfa^.  If  [  *  29  ] 
this  be  so,  in  the  case  of  a  mortgage,  the  principle  applied 
more  strongly  in  case  of  a  deed  of  trust,  because  the  interest  of  the 
mortgagor,  such  as  it  is,  is  so  far  protected  by  a  court  of  equity,  that 
the  mortgagee  cannot  foreclose,  without  a  decree  ih.  equity ;  and 
even  in  that  decree  a  short  time  is  edlowed  to  the  mortgagor,  within 
which  to  redeem  by  paying  the  debt ;  whereas,  in  the  case  of  the 
trust,  unless  in  case  of  some  extrmsic  matter  of  eqmty,  a  court  of 
VOL.  xiir.  28 
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equity  never  interferes ;  and  the  only  right  of  the  grantor  in  the  deed 
is  the  right  to  whatever  surplus  may  remain  after  sale,  of  the  money 
for  which  the  property  sold.  There  was,  then,  a  good  cause  of 
action,  on  the  ground  that  the  bank  had  not  the  fee-simple  which  it 
contracted  to  convey. 

We  think,  then,  that  the  declaration  is  not  liable  to  any  of  the  ob- 
jections which  have  been  urged  against  it. 

Nor  have  we  any  doubt  but  that  the  action  well  lies  against  the 
bank.  For  although  the  agreement  is  under  seal,  it  is  not  the  seal 
of  the  corporation,  but  that  of  the  president  and  cashier.  It  was  de- 
cided in  the  case  of  Randall  v.  Vanvechten,  19  Johns.  60,  that  cove- 
nant would  not  lie  against  a  corporation  on  a  contract  not  under 
their  common  seal,  but  that  an  action  of  assumpsit  would  lie ;  and 
that  it  makts  no  difference,  in  regard  to  a  corporation,  whether  the 
agent  is  appointed  under  seal  or  not,  or  whether  he  puts  his  own  seal 
to  a  contract  which  he  makes  in  their  behalf,  the  doctrine  of  merger 
not  applying  to  such  a  case.  This  doctrine  we  approve,  and  it  b  de- 
cisive of  the  objection. 

We  come  now  in  order  to  the  exceptions  taken  at  the  triaL 

The  first  was,  to  the  court's  admitting  the  agreement  declared 
upon  to  be  given  in  evidence,  until  some  evidence  was  previously 
given  showing  the  authority  of  the  parties  who  executed  it  to  sign  it. 

Assuming,  arffumetUi  gratiay  as  we  have  before  done  'as  to  this 
point,  that  the  transaction  was  such  that  an  authority  was  necessary 
to  be  proven,  the  objection  resolves  itself  simply  into  a  question  of  the 
order  in  which  evidence  was  to  be  given. 

We  think  that  there  is  nothing  in  it.  It  was  as  competent  for  the 
party  to  prove  the  authority  after  as  it  was  before  giving  the  agree- 
ment  in  evidence. 

The  second  exception  was  taken  to  the  court's  admitting  in  evi- 
dence a  letter  from  defendant  in  error  to  plaintiff  in  error,  and  the 
testimony  of  a  witness  that  he  had  examined  the  records  for  the  pur- 
pose of  tracing  the  title  of  the  defendant  in  error  to  the  lot  in  ques^ 
tion,  and  also  a  deed  purporting  to  be  executed  by  John  P.  Van  Ness, 
president  of  the  Bank  of  the  Metropolis,  to  the  defendant  in  error. 
The  letter  was  merely  to  inform  the  plaintiff  in  error  of  the  sale  then 
advertised  to  be  made  of  the  lot  in  question  under  the  deed  of  trust 
&om  Orr  to  Elgar.  The  examination  of  the  records  made  by  the 
witness,  was  made  for  the  purpose  of  enabling  the  defendant  in  error 
to  decide  whalf  course  to  pursue  in  relation  to  the  property.  We  see 
nothing  objectionable  in  the  admission  either  of  the  letter 
I  •30  I  •or  the  testimony  of  the  witness.  The  plaintiff  in  error 
certainly  was  not  injured  by  itd  admission.     The  property 
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which  the  defendant  in  error  had  bought  being  about  to  be  sold,  he 
causes  an  examination  to  be  made,  that  he  might  know  what  ground 
he  stood  on ;  then,  out  of  abundant  caution,  he  wrote  the  letter  giv- 
ing notice  of  the  sale,  so  that  the  other  party  might  pursue  whatever 
course  they  thought  best  for  their  safety.  The  most  that  can  be  said 
of  it  is,  that  he  thereby  proved  that  he  had  done  more  than  he  was 
bound  to  do.  For  if  he  had  chosen  he  might  have  rested  upon  his 
contract,  without  troubling  himself  either  in  examining  records  or 
giving  the  other  party  notice.  Nor  have  we  any  doubt  as  to  the  ad- 
missibility of  the  deed ;  some  of  the  counts  in  the  declaration  charged 
as  a  breach  of  the  agreement,  the  failure  of  the  other  party  to  make  a 
deed ;  a  paper  having  been  executed  having  the  form  of  a  deed,  it 
was  altogether  proper  then  to  give  it  in  evidence,  to  show  that  being 
sealed,  not  with  the  corporate  seal,  but  with  that  of  the  president  of 
the  bank,  it  was  no  deed,  and  thus  sustain  the  allegation  that  no 
deed  had  been  made.  It  is  clear  beyond  doubt,  that  a  paper  such 
as  this,  not  under  the  corporate  seal,  is  not  the  deed  of  the  bank  in 
contemplation  of  law. 

The  third  exception  was  taken  to  the  court's  receiving  in  evidence 
the  record  of  a  suit  by  the  Patriotic  Bank  against  Lane,  for  the  pur- 
pose of  showing  that  Lane  had  been  sued  upon  a  note  for  (3,000, 
mentioned  in  the  deed  from  B.  G.  Orr  to  Elgar,  dated  August  20, 
1818.  We  think  that  this  record  was  properly  admitted.  For  one 
important  question  in  the  cause  was,  whether  the  occasion  had 
occurred  which  justified  Elgar,  the  trustee  in  the  deed  of  trust  from 
Oir,  to  sell  the  lot  in  question.  Now  one  of  the  provisions  of  that 
deed  authorized  him  to  sell,  whensoever  Lane  should  be  sued  on  the 
note  for  $3,000  given  by  Orr  to  the  Patriotic  Bank  and  indorsed  by 
Lane,  and  to  pay  off  that  note  to  the  bank.  Now  this  record  proved 
that  Lane  had  been  sued,  that  therefore  the  casus  fedoris  had  occur- 
red ;  that  the  land  was  rightfully  sold ;  and  therefore  we  think  was 
admissible  for  the  purpose  for  which  it  was  offered.  But  it  wat> 
argued  that  the  note  stated  in  the  deed  of  trust  as  the  one  indorsed 
by  Lane,  purported  to  be  negotiable  at  the  Patriotic  Bank,  and  tirat 
the  note  declared  upon  in  the  record  did  not  purport  to  be  negotiable 
at  that  bank,  and  that  there  was  therefore  a  variance.  If  the  ques- 
tion had  been  raised  in  the  suit  brought  upon  the  note,  it  might  have 
been  considered  a  misdescription ;  but  in  this  case  it  was  offered  in 
evidence  to  the  jury  to  prove  the  fact  that  Lane  had  been  sued ;  it 
yfrzA  a  question  for  the  jury  to  consider,  whether  this  evidence  was 
sufficient  to  satisfy  them  that  it  was  the  same  debt  as  the  one  de- 
scribed in  the  deed  from  Orr  to  Elgar ;  and  therefore  the  principle  of 
law,  that  the  allegations  in  the  parties'  pleadings,  and  their  proo&i 
shall  correspond,  has  no  application. 
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The  last  exception,  after  setting  out  certain  evidence  given  by  the 
plaintiff,  without  even  stating  that  it  was  all  the  evidence, 
[  *  31  ]  states  *  that  the  defendant  prayed  an  instruction,  that  upon 
that  evidence  the  plaintiff  was  not  entitled  to  recover  either 
upon  the  first,  or  second,  or  third,  or  fourth  counts  in  the  declaration, 
which  instruction  the  court  refused  to  give,  and  we  think  very  properly. 
Whether  evidence  is  admissible  or  not,  is  a  question  for  the  court  to 
decide ;  but  whether  it  is  sufficient  or  not  to  support  the  issue,  is  a 
question  for  the  jury.  This  court  said,  in  the  United  States  v.  Laub, 
12  Pet  5 :  '^  It  is  a  point  too  well  settled  to  be  now  drawn  in  question, 
that  the  effect  and  sufficiency  of  the  evidence  are  for  the  considerap 
tion  and  determination  of  the  jury."  And  this  proceeds  upon  this 
obvious  principle.  It  is  the  province  of  the  jury  to  decide  what  facts 
are  proven.  It  is  competent  to  them  to  draw  from  the  evidence  be- 
fore them  all  such  inferences  and  conclusions  as  that  evidence  con- 
duces to  prove.  If  the  court  were  to  tell  them,  that,  upon  a  given 
state  of  evidence,  the  plaintiff  could  or  could  not  recover,  then  they 
must,  in  the  assumption  of  what  facts  were  proven,  either  discard 
firom  their  consideration  such  inferences  as  the  jury  might  draw,  or 
they  must  themselves  deduce  them.  The  first  course  would  injure 
the  party  offering  the  evidence,  the  second  would  be  an  usurpation 
of  the  office  of  the  jury.  The  only  case  in  which  the  court  can  make 
such  inferences  and  pass  upon  the  sufficiency  of  the  evidence,  is  by  a 
demurrer  to  evidence.  This  would  be  the  case  even  if  the  bill  of  ex- 
ception professed  to  state  all  the  evidence ;  but  the  one  which  we 
are  now  considering  does  not  profess  to  do  this,  and  we  cannot  as- 
sume that  it  was  all.  For  aught  that  appears  on  this  record,  there 
was  other  evidence ;  it  is  enough,  however,  that  it  does  not  appeax 
that  the  evidence  stated  upon  which  the  instruction  was  asked 
was  all. 

Having  now  finished  our  examination  of  the  several  exceptions, 
we  will  very  briefly  notice  some  points  which  were  pressed  upon  the 
consideration  of  the  court.  It  was  said  that  the  deed  of  trust  from 
Orr  to  Elgar,  under  which  the  lot  in  question  was  sold,  was  made  to 
indemnify  Lane  as  indorser  of  Orr's  note ;  that  the  Patriotic  Bank 
had  no  right  to  call  upon  the  trustee  to  sell  it ;  that  its  only  right  was 
in  a  court  of  equity  to  ask  to  be  substituted  to  the  rights  of  Lane ; 
but  upon  examining  the  deed  of  trust  we  find  in  it  a  provision,  that 
upon  Lane's  being  sued  the  trustees  shall  sell  the  lot,  and  after  pay- 
ing the  expenses  of  the  sale  apply  the  proceeds  to  the  discharge  of 
the  notes  of  Orr  indorsed  by  Lane,  of  which  the  note  on  which  the 
suit  was  brought  against  Lane  was  one,  so  that  this  agreement  fails 
in  its  foundation.     We  entirely  concur  with  the  doctrine  laid  down 
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in  1  Johns.  Chan.  Rep.  205 ;  3  Johns.  Chan.  261,  that  where  a  trust 
is  created  for  the  benefit  of  a  third  party,  though  without  his  knowl- 
edge at  the  time,  he  may  affirm  the  trust  and  enforce  its  execution. 
The  truth  is,  that  although  the  object  of  the  deed  of  trust  was  to 
secure  Lane,  its  provision,  that  in  the  event  which  happened,  of  his 
being  sued,  the  property  should  be  sold  and  the  notes  which  he  had 
indorsed  should  be  paid,  was  the  most  effectual  means  of 
attaining  that  ^object;  these  notes  were  due  to  the  bank,  [  *32  ] 
were  held  by  it,  and  in  paying  them,  therefore,  the  money 
must  be  paid  to  the  bank.  Hence  the  trustee  was  authorized  to  sell 
at  its  instance  and  to  pay  it  the  amount. 

It  was  also  argued,  that  the  judgment  against  Lane  was  barred  by 
the  act  of  limitations,  and  that,  therefore,  the  trustee  was  not  author- 
ized to  sell  for  the  purpose  of  paying  a  debt  which  could  not  be  en- 
forced ;  the  provision  of  the  deed  which  we  have  already  referred  to, 
furnishes  an  answer  also  to  this  objection ;  for  even  if  it  were  barred, 
the  claim  was  in  full  force  under  the  trust  in  the  deed.  For  although 
the  judgment  extinguished  the  right  of  action  upon  the  note,  yet,  upon 
well-established  principle,  it  did  not  operate  at  all  by  way  of  extin- 
guishment of  the  collateral  remedy  under  the  deed  of  trust,  though  it 
had  relation  to,  and  was  intended  to  secure  the  payment  of  the  same 
note.  The  result,  then,  of  this  state  of  things  is,  that  the  property 
bought  by  the  defendant  in  error  of  the  plaintiff  in  error,  was  legally 
sold  under  an  elder  subsisting  lien ;  and  thus  he  was  utterly  devested 
of  all  title,  so  as  to  show  an  entire  failure  of  the  consideration  for 
which  he  paid  his  money,  and  to  enable  him  to  maintain  an  action 
for  money  had  and  received  to  recover  it  back.  We  think  that  there 
b  no  error  in  the  judgment ;  it  is  therefore  affirmed  with  costs. 


Elias   Kane,   Plaintiff  in   Error,  v.  Gabriel   Pauv>  Executor  of 

Edwabd  Coursault  deceased. 

14  P.  S3. 

An  executor  having  been  named  in  a  will  which  was  dnly  proved,  and  the  execator  quali- 
fied, in  Maryland,  letters  of  administration  de  bonl»  non^  cum  teatamento  annexe,  granted  in 
the  District  of  Columbia,  while  the  execator  was  living  and  competent,  are  merelj  void 
by  the  common  law,  which  is  not  altered,  in  this  particular,  by  statute. 

Under  the  1 1th  section  of  the  act  of  June  24,  1812,  (2  Stats,  at  Large,  758,)  an  executor  or 
administrator,  appointed  in  any  State,  may  maintain  an  action  in  the  District  of  Colum- 
bia, to  recover  any  money  which  the  defendant  has  not  a  better  title  to,  and  ho  may  give 
and  receive  discharges  without  suit,  and  may  receive  money  of  the  government  due  to  his 
intestate  or  due  in  his  right 

In  an  action  by  an  executor,  the  validity  of  his  appointment  can  only  be  examined  upon  ft 
plea  in  abatement 

An  action  for  money  received  by  the  defendant,  after  the  death  of  the  testator,  in  his  right, 
may  be  either  in  the  name  of  the  person  who  is  executor,  or  in  his  name  as  executor. 

28» 
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[  *  34  ]        *  Error  to  the  circuit  court  of  the  United  States  for  the 
county  of  Washington,  in  the  District  of  Columbia.     The 
case  is  stated  in  the  opinion  of  the  court 

[  *  35  ]        *^ey,  (with  whom  was  Kcmc^)  for  the  plaintiff  in  erros. 

Coxe  and  Semmes^  for  the  defendant. 

9 

[  •  38  1        •Waynb,  J.,  delivered  the  opinion  of  the  court 

It  appears  in  this  case,  that  Edward  Coursault  being 
domiciled  in  Baltimore,  died  there  in  the  year  1814 ;  and  that  by  his 
will,  dated  the  13th  August,  1814,  he  appointed  Aglae  Coursault 
executrix,  and  Grabriel  Paul  executor. 

On  the  27th  August,  1^14,  letters  testamentary  were  granted  in 
Maryland  to  Gabriel  Paul  —  Paul  is  still  alive.  Edward  Coursault 
being  the  owner  of  the  brig  Good  Friends,  and  part  of  her  cargo, 
both  were  seized  and  confiscated  at  Morlaix,  in  the  year  1809,  by  the 
French  government 

Paul,  the  qualified  executor  of  Coursault,  by  a  power  of  attorney, 
dated  the  18th  of  October,  1832,  he  being  then  a  resident  of  Mis- 
souri, empowered  Aglae  Coursault  to  present  a  memorial  in  his 
name  to  the  board  of  commissioners,  appointed  under  the  act  of  con- 
gress  to  carry  into  effect  the  convention  between  the  United  States 
and  his  majesty  the  king  of  the  French,  concluded  at  Paris  on  the 
4th  day  of  July,  1831,  for  the  claim  of  the  testator  to  indemnity  on 
account  of  the  confiscation  of  The  Good  Friends  and  her  cargo ; 
stating,  in  his  power,  that  he  would  present  himself  before  the  board  of 
con^missioners  as  soon  as  he  might  be  required  Under  this  power, 
Aglae  Coursault  memorialized  the  commissioners ;  in  which  memo- 
rial, after  reciting  the  seizure  and  confiscation  of  The  Good  Friends 
and  her  cargo,  wjiat  the  cargo  was,  the  value  of  the  vessel  and  her 
freight,  and  that  Edward  Coursault  had  incurred  great  expense  in 
defending  his  rights ;  it  is  said,  letters  testamentary  were  granted  to 
herself  and  Galnriel  Paul,  and  that,  whatever  sum  may  be  awarded 
upon  the  claim,  it  would  belong  exclusively  to  herself. 

The  commissioners  made  an  award  in  favor  of  the  claim. 

After  this  award  was  made,  Kane,  the  appellant,  applied  to  the 
orphans'  court  of  the  county  of  Washington,  in  the  District  of 
Columbia,  for  letters  of  administration  upon  the  estate  of  Edward 
Coursault;  and  upon  an  affidavit  of  Thomas  Dunlap,  stating  that 
the  widow  and  executrix,  Aglae  Coursault,  was  dead,  an  order  was 
made  to  issue  letters  of  administration  to  the  appellant,  upon  the 
estate  of  Edwaxd  Coursault ;  and  letters  of  administration,  de  bonis 
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•nan,  with  the  will  annexed,  were  given  to  him,  he  having    [  *  39  ] 
entered  into  bond,  with  Thomas  Danlap  and  John  K.  Kane, 
as  securities  for  the  faithful  performance  of  his  duties. 

Kane  applied  for,  and  received  from  the  proper  department  of  the 
government,  a  part  of  the  sum  awarded  by  the  commissioners  upon 
the  claim  of  Edward  Coursault;  and  this  suit  was  brought  by 
Grabriel  Paul,  the  executor,  to  recover  from  Kane  the  money  he 
received,  in  his  character  of  administrator  de  bonis  noUj  cum  testo' 
mento  annexo. 

The  declaration  contains  three  counts,  in  each  of  which  the  plain- 
tiff  claims  as  executor.  The  defendant  pleaded  non  ctssumpsit;  and 
issue  being  joined,  a  jury  was  called  to  try  the  issue.  On  the  trial, 
besides  other  evidence,  the  plaintiff  produced  his  letters  testamentary, 
granted  in  1814,  in  Maryland ;  and  the  defendant  offered  in  evidence 
an  exemplification  of  the  letters  of  administration  granted  to  him  by 
the  orphans'  court  of  Washington  county,  District  of  Columbia,  in 
1837. 

The  court  charged  the  jury,  that  the  letters  of  administration 
offered  by  the  defendant,  were  no  bar  to  the  plaintifi^s  action ;  but 
that  the  plaintiff's  letters  testamentary  and  the  other  evidence,  if 
believed  by  the  jury,  entitled  him  to  recover  the  amount  the  de- 
fendant had  received  upon  the  award  of  the  commissioners,  accord- 
ing to  the  certificate  of  that  amount,  given  by  John  H.  Houston,  a 
clerk  in  the  fifth  auditor's  office.  The  jury  gave  a  verdict  in  favor  of 
the  plaintiff;  the  defendant  having  first  excepted  to  the  instructions 
of  the  court. 

The  point  then  made  by  this  exception  to  the  instruction  of  the 
court  is,  do  the  letters  testamentary,  obtained  by  the  plaintiff  in 
Maryland,  prevail  over  the  letters  of  administration  de  bonis  non^ 
cum  testamento  armexoy  given  to  the  defendant  in  the  District  of 
Columbia,  so  as  to  entitle  the  former  to  recover  from  the  latter,  the 
money  received  by  him  in  such  character,  without  a  repeal  or  revoca- 
tion of  such  letters  ? 

The  answer  to  that  question  will  depend  upon  the  legal  character 
of  the  letters  granted  to  the  defendant 

Are  they  void  or  voidable  ? 

In  Com.  Dig.  Adm.  B.  1,  it  is  said.  If  there  be  an  executor,  and 
administration  be  granted  before  probate  and  refusal,  it  shall  be  void 
on  the  will  being  afterwards  proved ;  although  the  will  were  sup- 
pressed or  its  existence  were  unknown,  or  it  were  dubious  who  was 
executor,  or  he  were  concealed  or  abroad  at  the  time  of  granting  the 
administration.  So  in  Com.  Dig.  B.  2,  B- 10,  If  there  be  two  exec- 
utors^ one  of  whom  proves  the  will,  and  the  other  refuses,  and  be 
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who  proves  the  will  dies,  and  administration  is  granted  before  the 
refusal  of  the  survivor,  subsequently  to  the  death  of  his  co-executor, 
or  if  granted  before  the  refusal  of  the  executor,  although  he  after* 
wards  reftise,  such  administration  shall  be  void.  In  all  these  cases, 
the  administration  is  a  mere  nullity.     The  executor's  interest  the 

ordinary  is  incapable  of  devesting.  Toller  on  Ex.  121. 
[  •  40  ]  •  In  the  case  of  Griffith  v.  Piazier,  8  Cranch,  24,  the 
court  says :  "  The  appointment  of  an  executor  vests  the 
whole  personal  estate  in  the  person  so  appointed.  He  holds  as  trus- 
tee for  the  purposes  of  the  will,  but  he  holds  the  legal  title  in  all  the 
chattels  of  the  testator.  He  is,  for  the  purpose  of  administering 
them,  as  much  the  legal  proprietor  of  those  chattels,  as  was  the  tes- 
tator himself  while  alive.  This  is  incompatible  with  any  power  in 
the  ordinary  to  transfer  those  chattels  to  any  other  person  by  the 
grant  of  administration  on  them.  His  grant  can  pass  nothing ;  it 
conveys  no  right,  and  is  a  void  act." 

Such  is  the  common  law. 

Notwithstanding  the  extended  jurisdiction  given  by  the  statutes  of 
Maryland  to  the  orphans'  court,  in  testamentary  cases,  we  cannot  see 
in  them  any  alteration  of  the  legal  consequence  resulting  from  the 
grant  by  that  court  of  letters  of  administration,  in  case  of  a  will 
when  there  is  an  executor  not  disqualified  by  law,  or  who  has  not 
been  excluded  from  acting  in  conformity  to  law.  The  grant  of  ad- 
ministration is  void,  as  at  common  law.  The  powers  given  to  the 
court  are  intended  to  protect  the  rights  of  executors ;  not  to  enlarge 
its  jurisdiction  to  transfer  them  to  another  person.  The  action  of 
the  court,  to  be  effective  to  grant  administration  upon  a  will,  an 
executor  being  alive  and  capable  of  acting,  must  be  within  its 
powers.  If  not,  the  administration  will  be  void.  This  conclusion  is 
sustained  too  by  the  stern  manner  in  which  the  orphans'  court  is 
confined  within  its  jurisdiction  by  the  statute  of  1798,  c.  101,  sub-ch. 
16.  "  The  said  orphans'  court  shall  not,  under  any  pretext  of  inci- 
dental power  or  constructive  authority,  exercise  any  jurisdiction 
whatever,  not  expressly  given  by  this  act,  or  some  other  law." 

The  letters  being  void,  the  person  named  in  them  cannot  retain 
from  the  rightful  executor  the  testator's  effects ;  upon  the  plea  that  he 
may  do  so  until  the  letters  have  been  revoked  by  the  court  which 
granted  them.  The  appearance  of  an  executor  with  proof  of  the 
will  and  letters  testamentary,  subsequently  to  the  grant  of  letters  of 
administration  in  a  case  where  it  was  supposed  there  was  no  will, 
is  of  itself  a  revocation  of  the  latter ;  and  so  is  the  Maryland  law. 
Dorsey's  Maryland  Testamentary  Law,  4,  §  77. 

In  this  case,  then,  though  the  right  of  the  plaintiff  to  sue  in  the 
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District  of  Columbia  is  given  by  the  act  of  congress  of  the  24th 
June,  1812 ;  Davis's  Dist  Laws,  266;  his  right  to  recover  rests  upon 
the  legal  conclusion  that  the  defendant  never  was  administrator  to 
administer  the  effects  of  the  testator :  the  act  of  the  orphans'  court 
naming  him  such,  being  void,  ab  initio.  His  right  under  that  act  is, 
to  '^  maintain  any  suit  or  action,  and  to  prosecute  and  recover  any 
claim  in  the  District  of  Columbia,  in  the  same  manner  as  if  his  let- 
ters testamentary  or  administration  had  been  granted  by  the  proper 
authority,"  &c.,  &c.,  "  in  such  district." 

In  the  case  before  us,  there  was  a  will  which  had  been  proved  in 
Maryland ;  letters  testamentary  granted  to  an  executor ;  that  execu- 
tor was  alive  (and  is  still  so)  when  the  orphans'  court  gave 
letters  *  to  the  defendant,  upon  the  proof  that  the  executrix  [  *  41  ] 
named  in  the  will  was  dead ;  without  any  inquiry  concern'^ 
ing  the  executor,  but  in  the  face  of  the  certificate  of  bis  letters  testa* 
mentary. 

It  was  repeatedly  asked  pn  the  argument  of  this  cause,  what  rights 
can  letters  testamentary,  or  of  administration,  granted  in  either  of 
the  States  of  this  Union,  give  to  an  executor  or  administrator  in  the 
District  of  Columbia,  except  the  right  to  sue,  given  by  the  ^ct  of 
congress  of  1813  ?     Davis's  Dist  Laws,  266. 

We  answer,  that  the  right  to  sue  in  the  manner  it  is  given,  gives 
tjie  right  to  such  executor  or  administrator  to  recover  from  any  indi- 
vidual within  the  District  of  Columbia,  effects  or  money  belonging 
to  the  testator  or  intestate,  in  whatever  way  they  may  have  been 
received,  if  the  law  does  not  permit  him  to  retain  them  on  account 
of  some  relation  borne  to  the  testator  or  to  his  executor,  which  de- 
feats the  executor's  right ;  and  that  letters  testamentary,  or  of  admin- 
istration, obtained  in  either  of  the  States  or  territories  of  this  Uniony 
give  a  right  to  the  person  having  them  to  receive  and  give  discharges 
for  assets,  without  suit,  which  may  be  in  the  hands  of  any  person 
within  the  District  of  Columbia ;  and  the  right  to  receive  from  the 
government,  either  in  the  District  or  in  the  State  where  letters  have 
been  granted,  any  sum  of  money  which  the  government  may  owe  to 
a  testator  or  intestate  at  the  time  of  his  death,  or  which  may  become 
due  thereafter,  or  which  may  accrue  to  the  government  from  a  testa- 
tor or  intestate,  in  any  way  or  at  any  time.  And  a  bond  fide  pay- 
ment to  the  administrator  of  a  debt  due  to  the  estate,  shall  be  a  le^ 
discharge  to  the  debtor,  whether  the  administration  be  void  or  void- 
able.    Toller,  130 ;  Allen  v.  Dundas,  3  Term  Rep.  125. 

It  was,  however,  urged,  that  the  court  erred  in  its  instruction  to 
the  jury,  because  the  letters  testamentary  of  the  plaintiff  appear  on 
the  iaLce  of  them  to  have  been  granted  in  violation  of  the  law  of 
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Maryland,  Dor.  Test  Law,  6,  §  77,  which  declares  that  letters  testar 
mentary  shall  not  be  granted  to  any  one,  or  to  any  number  of  execu- 
tors less  than  the  whole;  unless  there  shall  be  such  proceedings 
against  each  of  them  failing,  as  would  authorize  the  issuing  of  let- 
ters of  administration  in  case  of  the  failure  of  a  sole  named  executor. 
Whether  such  proceedings  were  had  or  not,  the  record  does  not  show; 
but  if  it  did,  the  objection  would  not  prevail.  The  certificate  of  the 
register  of  wills  annexed  to  the  proceeding  of  the  orphans'  court, 
giving  letters  to  the  defendant,  shows  that  the  will  had  been  proved, 
and  that  the  plaintiff  had  received  letters  testamentary.  That  he 
is  executor,  then,  is  proved,  as  much  as  the  law  requires  it  to  be ; 
whether  the  declaration  is  in  assumpsit  upon  a  cause  of  action  arising 
in  the  time  of  the  testator,  or  in  that  of  the  executor.  The  plea  was 
the  general  issue ;  and  even  in  a  case  where  that  plea  raises  the 
question  of  right  or  title  in  the  executor,  the  certificate  of  probate, 
and  qualification  as  executor,  meets  the  requisition.  A  judicial 
examination  into  their  validity  can  only  be  gone  into  upon  a  plea  in 
abatement,  after  oyer  has  been  craved  and  granted ;  and  then  upon 

issue  joined,  the  plaintiff's  title  as  executor  or  administrator 
[  *  42  ]  *  may  be  disputed,  by  showing  any  of  those  causes  which 

make  the  grant  void,  ab  initio^  or  that  the  administration 
has  been  revoked.  The  title  of  an  administrator  is  proved  by  the 
production  of  the  letters  of  administration.  2  Phil.  Evi.  550,  551. 
Childres  v.  Emory  et  aL  8  Wheat  671.  Nor  can  such  objection 
prevail,  because  the  plaintiff  omitted  to  make  profert  of  his  letters 
testamentary  in  his  declaration,  for  that  is  aided,  unless  the  defend- 
ant demur  specially  for  the  defect.  4  Anne,  c.  11 ;  1  Saunders  on 
Pleading,  574. 

It  was  also  objected  against  the  recovery  in  this  case,  that  the 
money  of  the  testator  having  been  received  by  the  defendant  after 
the  death  of  the  testator,  the  declaration  should  have  been  in  the 
plaintiff's  own  name,  and  not  as  executor.  The  law  is  now  well 
established  that  it  may  be  in  either  form.  The  distinction  is,  that 
when  an  executor  sues  in  respect  of  a  cause  of  action  which  occurred 
in  the  lifetime  of  the  deceased,  he  must  declare  in  the  detinet  that  is, 
in  his  representative  capacity-  only.  But  where  the  cause  of  action 
accrues  after  the  death  of  the  testator,  if  the  money  recovered  will 
be  assets,  the  executor  may  declare  in  his  representative  character, 
or  in  bis  own  name. 

15  p.  1;  511.333. 
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William  Covington,  Plaintiff  in   Error,  v.  David  A.  Comstock, 

Defendant  in  Error. 

u  P.  43. 

If  a  declaration  describe  a  note,  payable  at  a  particular  place,  as  payable  generallj,  it  is  a 

fatal  rariance. 

The  case  is  stated  in  the  opinion  of  the  oonrt 
Cocke  and  Key^  for  the  plaintiff 
No  counsel  cofUrd. 

M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  before  this  court  from  the  circuit 
court  of  Mississippi,  by  a  writ  of  error. 

The  plaintiff  in  the  circuit  court  brought  his  action  on  a  promissory 
note,  and  stated  in  his  declaration,  that  the  defendant,  '^  heretofore, 
to  wit,  on  the  2d  day  of  March,  1836,  at  New  York,  to  wit,  in  the 
district  aforesaid,  made  a  certain  note  in  writing,  commonly 
•  called  a  promissory  note,  bearing  date  the  day  and  year  [  *  44  ] 
last  aforesaid,  and  then  and  there  delivered  the  said  note  to 
Nelson,  Carleton,  and  Co.,  who  are  citizens  of  the  State  of  New 
York ;  by  which  said  note,  the  said  defendant  promised,  by  the  name 
and  style  of  Covington  and  M?  Morris,  to  pay  to  the  said  Nelson, 
Carlton,  and  Co.,  or  order,  $4,560.04,  six  months  after  the  date  thereof, 
for  value  received ;  and  the  said  Nelson,  Carleton,  and  Co.  then  and 
there  indorsed  and  delivered  said  note  to  the  said  plaintiff,"  &c. 

The  defendant  pleaded  the  general  issue,  and  on  the  trial,  the  fol- 
lowing note  was  offered  in  evidence  :  — 

$4,560.04.  New  York,  March  2,  1836. 

Six  months  after  date,  we,  the  subscribers,  of  Columbus,  State  of 
Mississippi,  promise  to  pay  to  the  order  of  Nelson,  Carleton,  and  Co. 
forty-five  hundred  sixty  dollars  and  four  cents,  at  New  York,  for  value 
received.  Sigded,  Covington  and  M'Morris. 

The  defendant  objected  to  the  note  being  given  in  evidence,  on 
the  groimd  that  there  was  a  material  variance  between  it  and  the 
note  described  in  the  declaration.  But  the  circuit  court  overruled  the 
objection,  a,dinitted  the  note  in  evidence,  and  entered  a  judgment 
for  the  plaintiff.  The  defendant  excepted  to  this  ruling  of  the  court ; 
and  the  question  now  is,  whether  there  is  error  in  the  decision  of  the 
dicuit  court 

The  note  given  in  evidence  was  payable  at  New  York ;  but  the 
place  of  payment  was  not  stated  in  the  declaration* 


' 
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To  maintain  an  action  against  the  drawer  of  a  note  or  bill  payable 
at  a  particular  place,  it  is  not  necessary  to  aver  in  the  declaration 
that  the  note  when  due,  was  presented  at  the  place  for  payment,  and 
was  not  paid ;  but  the  place  of  payment  is  a  material  part  in  the 
description  of  the  note,  and  must  be  set  out  in  the  declaration. 

The  place  of  payment  regulates  the  rate  of  interest,  and  in  othei 
respects  may  become  important.  A  note  payable  generally,  is  a 
very  different  instrument  &om  a  note  given  by  the  same  parties,  and 
for  the  same  amount,  payable  at  New  York.  We  think,  therefore, 
that  the  circuit  court  erred  in  admitting  the  note  as  evidence ;  foi 
which  cause  tl^e  judgment  is  reversed,  and  the  cause  is  remanded 
for  further  proceedings  in  the  circuit  court,  where  the  plaintiff  may 
move  to  amend  the  defect  in  his  declaration. 


Joseph   Smith,  Appellant,  v.  The  Chesapeake  and  Ohio   Cakal 

Company,  Appellees. 

14  P.  45. 

The  legishitares  of  Maryland  and  Virginia  having  authorized  a  surrender  of  the  charter  of 
the  Potomac  Company,  and  the  vesting  of  its  property,  &c.,  in  the  Chesapeake  and  Ohio 
Canal  Company,  on  the  condition,  (among  others,)  that  the  latter  would  make  cenain 
payments  to  creditors  named  in  the  charter  of  the  Canal  Company.  Hdd^  that  as  the 
plaintiff  was  not  named  therein  as  a  creditor  there  was  no  contract  with  him,  and  he  could 
not  thus  obtain  payment. 

The  case  is  stated  in  the  opinion  of  the  court 
Semmes  and  Lee^  for  the  appellants. 
Key  and  Jones^  for  the  appellees. 

IVTLean,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal,  in  chancery,  from  the  decree  of  the  circuit  court 
of  the  District  of  Columbia. 

The  complainant  represents  himself  to  be  a  judgment  creditor  of 
the  Potomac  Company,  which  was  incorporated  in  1784,  by  acts  of 
the  Virginia  and  Maryland  legislatures,  for  the  purpose  of  opening 
and  extending  the  navigation  of  the  Potomac  River.  That  on  the 
organization  of  the  Chesapeake  and  Ohio  Canal  Company,  in  1825, 
under  a  charter  obtained  the  preceding  year,  the  Potomac  Company 
surrendered  its  charter,  and  conveyed  to  the  new  company 
[  •  46  ]  all  "  the  *  property,  rights,  and  privileges  by  them  owned." 
That  certificates  of  stock  in  the  old  company,  and  also  its 
debts,  were  made  receivable  by  the  new  company  in  payment  fox 
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rtock ;  and  certain  provision  was  made  in  behalf  of  those  crediton 
who  should  not  {^e  stock  in  payment  of  their  claims. 

And  the  complainant  states  that  the  defendants  have  refused  to 
take  any  step  to  pay  his  judgment,  or  to  recognize  his  demand  as 
coming  within  the  provision  in  behalf  of  the  credits  of  the  Potomac 
Company.  And  he  prays  that  an  account  may  be  taken,  and  that 
such  dividend  as  he  may  be  entitled  to  receive,  may  be  decreed  to 
him. 

The  defendants,  in  their  answer,  admit  the  obtainment  of  che  judg- 
ment, but  aver  that  it  was  founded  on  a  claim  against  the  Potomac 
Company  for  a  prize  drawn  in  a  lottery,  under  an  act  of  the  State- 
of  Meuryland ;  which  lottery  was  drawn  beyond  the  limits  of  that 
State,  and  within  the  District  of  Columbia,  not  only  without  au» 
tfaority,  but  against  law.  And  they  insist  that  the  lottery  being, 
void,  the  prize  alleged  to  have  been  drawn  by  the  complainant  or  hi*' 
assignor,  can  give  no  right  of  action  at  law,  or  entitle  him  to  relief  in 
equity. 

The  defendants  also  allege,  that  the  demand  of  the  complainant 
was  not  included  in  the  list  of  debts  due  by  the  Potomac  Company,, 
for  which  provision  was  made  under  the  new  charter. 

The  statements  in  the  answer  in  regard  to  the  illegality  of  the  lot- 
tery, are  not  responsive  to  the  bill ;  and  there  is  no  proof  in  the 
record  where  the  lottery  was  drawn. 

On  the  7th  January,  1810,  the  legislature  of  Maryland,  by  an  act, 
authorized  the  Potomac  Company,  for  the  purpose  of  improving  the 
navigation  of  the  Potomac  River,  &c.,  to  raise  a  sum  of  money  not 
exceeding  $300,000.  But,  as  there  is  nothing  in  the  record  or  in  the 
evidence,  which  conduces  to  prove  that  the  lottery  was  not  drawn  in 
pursuance  of  the  act,  the  court  cannot  presume  that  it  was  not  so- 
drawn,  and  thereby  defeat  the  plaintiff's  right  If  the  settlement  of 
the  answer,  in  this  respect,  were  proved,  the  judgment  could  interpose 
no  obstacle  to  giving  to  them  full  consideration  and  effect 

The  complainant  asks  the  aid  of  the  court  of  chancery  to  give 
effect  to  his  judgment ;  and  this  no  court  of  chancery  will  do,  in  vio- 
lation of  the  established  rules  of  equity. 

The  2d  section  of  the  act  incorporating  the  Chesapeake  and  Ohio 
Canal  Company,  provides  that  subscriptions  for  the  stock  may  be- 
paid  either  <<in  the  legal  currency  of  the  United  States,  or  in  the 
certificates  of  stock  of  the  present  Potomac  Company,  at  the  par  or 
nominal  value  thereof;  or  in  the  claims  of  the  cieditors  of  the  said 
company,  certified  by  the  acting  president  and  directors  to  have  b^n 
due  for  principal  and  interest,  on  the  day  on  which  the  assent  of  the 
said  company  shall  have  been  signified  by  their  corporate  act,  as 
VOL.  XIII.  29 


1, 


838         SUPREME  COURT  OF  THE  UNITED  STATES. 


Smith  V.  The  Chesapeake  and  Ohio  Canal  Co.    14  P. 


hereinbefore  required ;   provided  that  the  said  certificates  of  stock 
shall    not    exceed,  in    the  whole    amou]}t,  the    sum  of 
[  •  47  ]  $311,111.11 ;  •  nor  the  said  claims  the  sum  of  $176,800." 

And  in  the  12th  section,  it  is  provided :  <<  That  it  shall  be 
the  duty  of  the  president  and  directors  of  the  Chesapeake  and  Ohio 
Canal  Company,  so  long  as  there  shall  be  and  remain  any  creditor 
of  the  Potomac  Company,  who  shall  not  have  vested  his  demand 
against  the  same  in  the  stock  of  the  Chesapeake  and  Ohio  Canal 
Company,  to  pay  to  such  creditor  or  creditors  annually,  such  dividend 
or  proportion  of  the  net  amount  of  the  revenues  of  the  Potomac 
Company,  on  an  average  of  the  last  five  years  preceding  the  organ- 
ization of  the  said  proposed  company,  as  the  deniand  of  the  said 
creditor  or  creditors  at  this  time,  may  bear  to  the  whole  debt  of 
$175,800."  This  sum,  it  was  supposed^  would  cover  the  debts  of  the 
Potomac  Company ;  and  there  is  a  statement  in  the  record  showing 
the  different  items  which  produced  this  aggregate  amount  The 
judgment  of  the  plaintiff  is  not  included  in  this  statement 

The  liability  of  the  defendants  to  the  stockholders  and  creditors  of 
the  Potomac  Company,  arises  wholly  under  their  charter ;  and  the 
extent  of  that  liability  is  shown  by  the  above  extracts.  They  -were 
bound  to  receive  the  certificates  of  stock  and  debts  of  the  Potomac 
Company,  in  payment  for  stock ;  and  to  pay  a  proportionate  divi- 
dend to  those  creditors  who  should  not  subscribe  for  stock. 

The  stockholders  and  creditors  of  the  old  company  were  named, 
so  that  the  liability  of  the  new  corporation  was  not  only  specific  as 
to  amount,  but  also  as  to  individual  creditors.  The  contract  was 
made  in  their  charter,  and  there  is  no  allegation  or  pretence,  that 
the  defendants  colluded  with  the  Potomac  Company  to  defraud 
either  its  stockholders  or  creditors.  The  responsibility  of  the  defend- 
ants, then,  cannot  extend  beyond  the  express  terms  of  their  contract 

It  is  insisted  that  the  12th  section  embraces  all  creditors  of  the 
Potomac  Company ;  and  requires  that  the  average  dividend  paid  by 
that  company,  the  last  five  years  preceding  the  surrender  of  its 
charter,  should  be  paid  to  them.  But  that  this  is  not  the  true  con- 
struction is  shown,  by  the  further  limitation  imposed  in  the  same 
section.  The  sum  of  $175,800,  being  the  amount  of  the  debts,  is 
made  the  basis  on  which  the  dividend  is  to  be  apportioned.  The 
net  average  revenue  for  the  five  years  being  ascertained,  it  is  easy  to 
calculate  what  per  cent  this  would  pay  on  the  sum  stated  as  the 
total  amount  of  debts ;  and  the  same  per  cent  must  necessarily  be 
paid  on  the  amount  due  the  creditors  respectively.  This  is  a  very 
simple  operation,  and  it  shows  very  clearly  that  the  sum  stated  -was 
tiie  maximum  of  debts  to  be  provided  for. 
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$4,000  of  the  plaintifTs  judgment  were  assigned  to  Haley  and 
Sukeley ;  and  it  appears  that  G^eorge  Sakeley  was  entered  on  the 
books  of  the  Ohio  and  Chesapeake  Canal  Company,  as  a 
•subscriber  for  $4,000  of  stock,  payable  in  debts  of  the  Po-  [  *  48  ] 
tomac  Company.     But  it  seems  the  company  afterwards 
refused  to  receive  the  above  assignment  in  payment  for  the  stock. 

From  the  fact  of  this  subscription  being  made,  an  inference  is 
drawn,  that  the  defendants  considered  themselves  liable  for  the  judg- 
ment of  the  plaintijff. 

It  is  probable  the  subscription  of  Sukeley  was  entered  through 
mistake ;  and,  it  seems,  the  company  refused  to  ratify  it  No  pre- 
sumption can  be  drawn  from  this  circumstance  which  can,  in  any 
degree,  influence  the  construction  of  the  contract  in  the  charter. 

There  can  be  no  doubt  that  the  States  of  Virginia  and  Maryland, 
in  granting  the  charter  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany, had  the  power  to  authorize  a  surrender  of  the  charter  of  the 
Potomac  Company,  with  the  consent  of  the  stockholders;  and  to 
make  the  provision  which  they  did  make  for  the  creditors  of  the  com- 
pany. This  assignment  does  not  impair  the  obligation  of  the  con* 
tract  of  any  creditor  of  the  company,  nor  place  him  in  a  worse  situation 
in  regard  to  his  demand.  The  means  of  payment  possessed  by  the 
old  company  are  carefully  preserved^  and,  indeed,  guaranteed  by  the 
new  corporation.  And  if  the  fact  can  be  established,  which  is  denied 
by  the  defendants,  that  some  bond  fide  creditors  of  the  Potomac 
Company  were  unprovided  for  in  the  new  charter,  and  consequently 
have  no  redress  against  the  defendants,  it  does  not  follow  that  they 
are  without  remedy. 

It  may  be  that  all  the  creditors  whose  demands  make  up  the  sum 
of  $175,800,  have  not  claimed  stock  in  the  new  company,  or  the  pro- 
portionate dividend  secured  to  them.  But  if  they  have  not  asserted 
their  right  to  stock  or  the  dividend,  they  may  yet  claim  either,  and 
the  defendants  are  bound  to  satisfy  their  demand. 

Upon  the  whole,  we  are  of  the  opinion  that  the  defendants  are  not 
liable  under  their  contract  with  the  Potomac  Company,  to  pay  the 
judgment  of  the  plaintiff;  or  to  pay  him  a  proportionate  share  of  the 
net  revenue  of  the  Potomac  Company  stock,  under  the  twelfth  sec- 
tion; the  decree  of  the  dicuit  court,  which  dismissed  the  biU,  ia 
therefore  affirmed. 

6  H.848. 
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John  S.  Mitchell,  Executor  and  Devisee  of  Andrew  Mitchell, 
deceased,  Plaintiff  in  Error,  v.  Robert  Lenox  and  others,  De- 
fendants in  Error. 

14  P.  49. 

Under  the  25th  section  of  the  judiciary  act  (I  Stats. at  Laii^,  85,)  this  conrt  cannot  exAmino 
the  question  whether  one  decree  of  a  state  conrt  is  in  collision  with  another  decree  of 
the  same  coail,  in  two  suits  concerning  the  same  subject-matter. 

The  case  is  stated  in  the  opinion  of  the  court 
OriUenden^  for  the  motion. 
No  counsel  contrd. 

Taney,  C  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  here  by  a  writ  of  error  to  revise  the  decree  of 
the  court  for  the  correction  of  errors  for  the  State  of  New  York. 

It  appears  that  a  bill  was  filed  in  the  chancery  court  of  New  York, 
by  Andrew  Mitchell,  the  plaintiff's  testator,  against  Robert  Lenox 
and  others,  in  order  to  obtain  an  account  of  a  certain  estate  of  the 
complainant,  which  he  alleged  that  he  had  assigned  and  delivered  to 
them  upon  certain  trusts.  The  defendants,  among  other  things, 
insisted  that  the  said  estate  of  the  complainant  had  afterwards,  with 
his  consent,  been  assigned  to  certain  other  trustees,  upon  the  same 
trusts  expressed  in  the  original  deed  to  them.  It  is  unnecessary  to 
state  the  nature  of  the  controversy  more  fully  for  the  purposes  of  this 
motion.  The  bill  it  seems  came  to  final  hearing  before  the  vice- 
chancellor  of  the  first  circuit  of  the  State  of  New  York,  who  dismis- 
sed the  bill  without  prejudice  to  the  complainant's  right  to  make  the 
same  defendants  parties  to  a  new  bill,  if  he  should  think  proper  to 
file  one  against  the  second  trustees  or  the  survivor  of  them.  The 
complainEint  appealed  from  this  decree  to  the  chancellor,  who  afiimied 
it;  and  he  appealed  from  the  chancellor's  decree  to  the  court  for  the 
correction  of  errors,  and  that  court  affirmed  the  chancellor's  decree. 

The  plaintiff's  testator  thereupon  filed  a  new  bill  against  the  same 
defendants,  in  which  he  made  the  survivor  of  the  second  set  of  tms- 
tees  also  a  party  defendant ;  and  upon  the  final  hearing,  this  second 
bill  was  dismissed  by  the  chancellor,  and  his  decree  was  afterwards 
affirmed  by  the  court  for  the  correction  of  errors.  It  is  from  this  last 
decree  that  the  writ  of  error  to  this  court  is  brought. 

It  does  not  appear  from  the  record  that  any  of  the  questions  enu- 
merated in  the  twenty-fifth  section  of  the  act  of  congress,  of  1789, 
arose  in  the  court  of  errors ;  and  consequently  this  court  is 
[  •  60  ]  not  •authorized  to  review  its  judgment   It  has  indeed  been 
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oontended  by  the  plaintiff  in  error,  that  the  second  decree  is  in  col* 
liflion  with  the  first;  and  that  in  this  respect  it  violates  the  first 
section  of  the  fourth  article  of  the  constitution  of  the  United  States, 
which  declares  that  ^^  Full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  State."  Now  if  it  were  admitted  that  the  second  decree  is  in 
oolUsion  with  the  first,  (which  we  certainly  do  not  mean  to  say  is 
the  case,)  yet  the  article  of  the  constitution  above  quoted  cannot,  by 
any  just  construction  of  its  words,  be  held  to  embrace  an  error  of 
that  description,  nor  give  this  court  the  right  to  review  the  decree. 

The  writ  of  error  must  therefore  be  dismissed  for  want  of  jurisdic- 
tion. 


Francis   West    and    others.   Appellants,  v.  Walter    Brasheai^ 

Appellee. 

14  P.  51. 

The  mandate  of  the  sapieme  eonrt  to  the  circuit  court,  most  be  its  guide  in  executing  the 
jadgment  or  decree  on  which  it  issoed. 
^  When  that  conrt  may  look  out  of  the  mandate  for  a  guide. 

On  appeal  firom  the  circuit  court  of  the  United  States  for  the  di»* 
trict  of  Kentucky*    The  case  is  stated  in  the  opinion  of  the  court 

*  Coxe^  for  the  appellants.  [  *  ^  1 

Orittendenj  for  the  appellees. 

Tanbt,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  was  formerly  before  the  court,  and  was  then  fully  con- 
fiidered  and  decided,  and  is  reported  in  7  Pet  608.  Upon  that 
occasion  the  decree  of  the  circuit  court  was  reversed,  and  a  mandate 
was  issued  firom  this  court  directing  the  circuit  court  to  disallow 
certain  credits  which  had  been  given  to  Walter  Brashear,  the  present 
appellee,  and  to  allow  him  a  credit  equal  to  the  amount  of  certain 
ginseng,  shipped  and  sold  by  James  Latimer,  after  attachments  had 
been  laid  in  his  hands  by  Francis  West,  the  present  appellant,  and 
others* 

Brashear  resided  in  Kentucky,  and  Latimer  was  his  consignee 
and  agent  in  Philadelphia,  and  had  received  from  him,  on  consign- 
ment, a  large  quantity  of  ginseng,  and  had  also  made  advances  for 
him  to  a  considerable  amount,  but  not  equal  to  the  value  of  the 
consignment  Francis  West  was  a  creditor  of  Brashear's,  and,  to- 
gether with  other  creditors,  laid  attachments  on  his  property  and 
credits,  in  the  hands  of  Latimer,  and  these  were  a  part  of  the  matters 

29* 
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in  controversy  in  the  former  suit.  The  mandate  of  this  conrt  will 
be  found  in  page  624  of  the  report  above  mentioned,  and 
[  *54  ]  *the  controversy  in  this  case  tarns  upon  the  construction  of 
that  mandate. 

There  is  no  contest  here  in  relation  to  the  items  which  this  court 
directed  to  be  disallowed.  But  a  dispute  arose  in  the  circuit  court 
as  to  the  amount  of  the  sum  directed  to  be  credited  to  Brashear,  and 
some  further  testimony  was  taken  on  that  point,  in  the  proceedings 
under  the  mandate.  It  finally  appeared,  that  the  value  of  the  gin« 
seng  shipped  and  sold  by  Latimer,  after  the  attachments  were  laid 
in  his  hands,  amounted  to  $5,599.90,  and  for  this  sum  Brashear  was 
credited  by  the  decree  of  the  circuit  court 

The  appellants  object  to  this  decree,  and  insist,  that  although  a 
strict  construction  of  the  mandate  might  justify  the  credit,  yet  the 
mandate  must  be  taken  in  connection  with  the  opinion  pronounced 
at  the  same  time ;  and  when  thus  expounded,  it  will  not,  as  they 
contend,  warrant  the  decree. 

The  point  of  the  appellant's  objection  consists  in  this:  That, 
although  the  ginseng  shipped  and  sold  by  Latimer,  after  the  attach- 
ments were  laid  in  his  hands,  amounted  to  the  sum  decreed  by  the 
court  below,  yet  that  a  part  of  it  had  before  been  taken  by  Latimer 
at  a  stipulated  price,  agreed  on  between  him  and  Brashear  ^  and  that 
the  value  of  the  quantity  actually  owned  by  Brashear,  and  shipped 
and  sold  as  aforesaid,  amounted  only  to  the  sum  of  $2,753.80 ;  and 
that  the  residue  so  shipped  and  sold  was  owned  by  Latimer  as  above 
mentioned.  And  the  appellants  contend  that  it  is  apparent  from  the 
opinion  pronounced  by  tiiis  court,  when  the  case  was  formerly  before 
them,  that  the  imputed  negligence  and  misconduct  which,  in  the 
judgment  of  the  court,  made  them  liable  to  Brashear,  was  confined 
to  the  ginseng  seized  by  the  attachment,  and  did  not  extend  to  the 
money  due  from  Latimer  for  the  quantity  taken  by  him  as  above  men- 
tioned, although  that  money  was  also  subsequently  lost  by  Latimer's 
insolvency,  and  they  contend  that  the  credit  allowed  under  the  man- 
date ought  to  have  been  $2,753.30,  and  that  the  court  erred  in  allow- 
ing more. 

There  has  been  some  discussion  at  the  bar  as  to  the  principles  by 
which  a  circuit  court  of  the  United  States  is  to  be  governed  when 
executing  a  mandate  from  the  supreme  court.  Undoubtedly,  the 
mandate  must  be  its  guide.  It  is  the  judgment  of  this  court  trans- 
mitted to  the  circuit  court  And  when  the  direction  contained  in  the 
mandate  is  precise  and  unambiguous,  it  is  the  duty  of  the  circuit 
court  to  carry  it  into  execution,  and  not  to  look  elsewhere  for  author* 
ity  to  change  its  meaning.     But  when,  as  in  this  case,  the  circuit 
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court  are  refeired  to  testimony  to  ascertain  the  amount  to  be  decreed, 
and  are  authorized  to  take  new  evidence  on  the  point,  it  may  some- 
times happen  that  there  will  be  some  uncertainty  and  ambiguity  in 
the  mandate ;  and  in  such  a  case,  the  court  below  have  unquestion- 
ably the  right  to  resort  to  the  opinion  delivered  at  the  time 
*  in  order  to  assist  them  in  expounding  it.  And  if,  in  this  [  *  55  ] 
case,  it  had  appeared  from  the  opinion  delivered,  that,  in 
speaking  of  the  ginseng  shipped  and  sold  by  Latimer,  the  court 
intended  to  confine  the  credit  to  the  value  of  that  portion  of  it 
owned  by  Brashear  at  the  time  of  the  shipment,  and  to  exclude  that 
alleged  to  have  been  taken  by  Latimer,  it  would  have  been  the  duty 
of  the  circuit  court  to  execute  the  mandate  in  conformity  with  this 
intention. 

But  there  is  no  discrepancy  between  the  mandate,  and  the  opinion 
pronounced  at  the  time.  It  is  evident  that  the  court  were  under  the 
impression  that  all  of  the  ginseng  taken  by  Latimer  to  pay  his  own 
debt,  had  been  shipped  before  the  attachments  were  laid.  This 
appears,  from  a  paragraph  in  the  opinion  of  the  court  in  page  610 
of  the  reported  case.  In  stating  the  facts  of  the  case,  as  in  the 
judgment  of  the  court  they  were  proved  by  the  testimony,  the  chief 
justice  who  delivered  the  opinion,  says :  ^<  Early  in  the  year  1809,  he 
(Latimer)  took  a  large  part  of  the  ginseng  to  himself,  as  purchaser 
at  six  months'  credit,  which  he  shipped  on  his  own  account  to  China, 
in  March  of  that  year.  In  the  following  May  he  shipped  the  residue 
on  account  of  himself  and  William  Redwood."  This  latter  shipment 
was  made  after  the  attachments  were  levied,  and  the  court  were 
manifestly  of  the  opinion  that  the  value  of  the  whole  parcel  thus 
shipped  was  liable  in  Latimer's  hands  to  the  attaching  creditors. 
And  believing  from  the  testimony,  that  it  was  lost  by  the  negligence 
and  misconduct  of  these  creditors,  and  the  subsequent  insolvency  of 
Latimer,  they  directed  Brashear  to  be  credited  with  the  whole  amount 
thus  shipped.  The  intention  of  the  court,  therefore,  as  gathered 
from  the  opinion,  is  in  unison  with  the  direction  contained- in  the 
mandate ;  and,  in  our  judgment,  the  circuit  court  have  rightly  ex- 
pounded it.     The  decree  of  the  court  below  is  affirmed. 


The  Commonwealth  Bank   of    Kentucky,  Plaintiff  in    Error,  v* 
Thomas  Griffith  and  others,  Defendants  in  Error. 

u  F.  56. 

Under  the  25th  section  of  the  Judiciary  Act,  (I  Stat  at  Laige,  85,)  this  court  has  not  jiuii- 
diction,  if  the  decision  of  the  state  court  was  against  the  validity  of  a  state  law,  questioned 
ni  repugnant  to  the  constitution  of  the  United  States. 
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The  case  is  oia2:ed  in  the  opinion  df  the  court. 

M^  GinniSj  for  the  motion. 
Crittenden^  contra. 

J  «•  gijr  J       •  Tani: Y,  C.  J.,  delivered  the  opinion  of  the  conrt 

A  motion  has  been  made  to  dismiss  the  writ  of  error  in 
this  case,  upon  the  ground  that  this  court  have  not  jurisdiction. 

It  appears  from  the  record  that  an  action  was  brought  in  the  circuit 
court  of  the  State  of  Missouri,  for  the  county  of  Calloway,  by  the 
plaintiff  in  error;  in  order  to  recover  the  amount  due  on  a  promis- 
8ory  note  given  by  the  defendant  and  others  to  the  bank.  The  de- 
fendants, among  other  things,  pleaded  "  that  the  note  sued  on  was 
made  by  the  defendants  to  the  plaintiffs,  in  consideration  of  the  paper 
of  the  said  Bank  of  the  Commonwealth  of  Kentucky,  and  that  the 
said  paper  was  bills  of  credit,  within  the  meaning  of  the  constitation 
of  the  United  States,  issued  on  the  credit  of  the  State."  The  circuit 
eourt  overruled  this  plea,  and  gave  judgment  for  the  plaintiffs. 
The  defendants  removed  the  case  to  the  supreme  court  of  the  State, 
where  the  question  above  mentioned  was  again  raised,  and  it  was 
then  decided  that  the  notes  of  the  bank  were  bills  of  credit,  within 
the  meaning  of  the  constitution  of  the  United  States,  and  that  the 
contract  upon  which  the  note  in  question  was  given,  was  therefore 
void ;  and  upon  that  ground  the  judgment  of  the  circuit  court  was 
reversed,  and  judgment  entered  for  the  defendants.  The  point  is, 
can  this  judgment  of  the  state  court  be  reexamined  here  ? 

The  question  depends  altogether  upon  the  construction  of  the 
2d  clause  of  the  25th  section  of  the  act  of  1789,  which  provides 
that  the  final  judgment  or  decree  of  the  highest  court  of  law  oi 
equity  in  a  State,  in  which  a  decision  could  be  had,  may  be  reexam- 
ined in  this  court  upon  a  writ  of  error,  ^  where  is  drawn  in  question 
tiie  validity  of  a  statute  of,  or  an  authority  exercised  under  any 
State,  on  the  ground  of  their  being  repugnant  to  the  oon- 
[  *  58  ]  stitution,*  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity." 

Under  this  clause  of  the  act  of  congress,  three  things  must  concur 
to  give  this  court  jurisdiction. 

1.  The  validity  of  a  statute  of  a  State,  or  of  an  authority  exercised 
tmder  a  State,  must  be  drawn  in  question. 

2.  It  must  be  drawn  in  question  upon  the  ground  that  it  is  repug- 
nant to  the  constitution,  treaties,  or  laws  of  the  United  States. 

3.  The  decision  of  the  state  court  must  be  in  favor  of  their 
validity. 
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In  the  case  before  us,  the  validity  of  the  statute  of  the  State  of 
Kentacky,  which  chartered  the  Commonwealth  Bank,  and  the  au- 
thaiity  exercised  under  that  charter,  were  drawn  in  question  in  the 
state  court,  and  they  were  questioned  upon  the  ground  of  their 
being  repugnant  to  the  constitution  of  the  United  States.  But  the 
decision  was  against  their  validity,  and  not  in  favor  of  it ;  and  con- 
sequently the  third  contingency  which  is  necessary  to  give  jurisdic- 
tion to  this  court,  has  not  arisen. 

In  the  case  of  Briscoe  and  others  v.  The  Commonwealth  Bank, 
11  Pet  257,  the  decision  of  the  state  court  was  in  favor  of  the 
validity  of  the  statute.  The  party,  therefore,  who  denied  its  validity, 
and  alleged  that  it  was  repugnant  to  the  constitution  of  the  United 
States,  was  entitled  to  have  that  question  reexamined  in  the  su- 
preme court  But  it  is  otherwise,  by  the  plain  words  of  the  law, 
when  the  decision  of  the  state  court  is  against  the  validity  of  the 
state  statute,  or  the  authority  exercised  under  it 

The  policy  of  this  distinction  is  obvious  enough.  The  power 
given  to  the  supreme  court  by  this  act  of  congress  was  intended 
to  protect  the  general  government  in  the  free  and  uninterrupted 
exercise  of  the  powers  conferred  on  it  by  the  constitution,  and  to 
prevent  any  serious  impediment  from  being  thrown  in  its  way  while 
acting  within  the  sphere  of  its  legitimate  authority.  The  right  was 
therefore  given  to  this  court  to  reexamine  the  judgments  of  the 
state  courts,  where  the  relative  powers  of  the  general  and  state 
government  had  been  in  controversy,  and  the  decision  had  been  in 
favor  of  the  latter.  It  may  have  been  apprehended  that  the  judicial 
tribunals  of  the  States  would  incline  to  the  support  of  state  author- 
ity, agednst  that  of  the  general  government,  and  might,  moreover,  in 
different  States,  give  different  judgments  upon  the  relative  powers  of 
the  two  governments,  so  as  to  produce  irregularity  and  disorder  in 
the  administration  of  the  general  government.  But  when,  as  in  the 
case  before  ub,  the  state  authority  or  state  statute  is  decided  to  be 
unconstitutional  and  void  in  the  state  tribunal,  it  cannot,  under  that 
decision,  come  in  collision  vdth  the  authority  of  the  general  govern- 
ment ;  and  the  right  to  reexamine  it  here  is  not  necessary  to  protect 
this  government  in  the  exercise  of  its  rightful  powers.  In  such  a 
case,  therefore,  the  writ  of  error  is  not  given,  and  the  one  now  before 
us  must  be  dismissed  for  want  of  jurisdiction. 

5H.M. 
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Error,  v.  Slocomb,  Richards,  and  Company,  Defendants  in  Error. 

u  P.  60. 

Objections,  that  -a  plea  is  not  properly  entitled,  or  not  dalj  verified  by  affidayit,  go  to  the 
reception  of  the  plea,  bat  are  not  grounds  of  special  demarrer,  after  it  is  recelred. 

A  plea  to  the  jurisdiction,  by  a  corporation,  put  in  by  its  attorney,  is  good. 

A  plea  that  two  of  the  corporators  are  citizens  of  the  same  State  as  the  plaintiff,  defeats  tho 
jurisdiction. 

The  act  of  February  28,  1839,  4  1,  (5  Stats,  at  Lai^,  321,)  has  wrought  no  change  in  the 
jurisdiction  of  the  circuit  courts,  as  respects  the  character  of  parties ;  it  only  obviates  diffi- 
culties arising  from  inability  to  join,  or  serve  those,  not  liable  to  be  sued  by  the  plaintiff, 
or  not  within  reach  of  process. 

The  case  is  stated  in  the  opinion  of  the  cotut. 

Sergecmtj  for  the  plaintiff. 

Henderson^  contra. 

[  *  63  ]      *  Barbour,  J.,  delivered  the  opinion  of  the  coort 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Mississippi.  It  was  an  action  on 
the  case  in  assumpsit^  brought  by  the  defendants  in  error,  citizens  of 
Louisiana,  against  the  plainti£&  in  error. 

The  defendants  in  the  court  below  appeared  by  attorney,  and 
pleaded  to  the  jurisdiction  of  the  court ;  averring  in  their  plea  that 
they  were  a  corporation  aggregate,  and  that  their  corporators,  stock- 
holders, or  company,  were  composed  of  citizens  of  other  and  different 
States,  to  wit :  That  William  M.  Lambeth  and  William  &.  Thomp- 
son, citizens  of  Louisiana,  were,  at  the  time  that  the  suit  was  insti- 
tuted, and  at  the  time  of  filing  the  plea,  stockholders  and  corporators 
therein. 

The  plaintiffs  in  the  court  below  demurred  to  this  plea,  assigning 
specially  several  causes  of  demurrer,  as  follows :  1.  That  the  plea 
was  not  properly  entitled  of  any  term  of  the  court.  2.  That  the 
affidavit  in  support  of  the  plea  was  not  sufficient,  nor  was  it  properly 
attested.  3.  That  the  matters  set  forth  in  the  plea  were  not  sufficient 
to  abate  the  plaintiffs'  suit 

The  court  sustained  the  demurrer,  and  gave  judgment  against  the 
defendants,  for  $3,575.54,  in  damages ;  being  the  amount  of  the  prin- 
cipal and  interest  of  a  certificate  of  deposit,  on  which  the  suit  was 
brought,  and  for  the  costs.  To  reverse  this  judgment,  this  writ  of 
error  is  brought. 

In  examining  the  correctness  of  the  judgment  of  the  court  upon 
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ttie  demurrer,  we  throw  oat  of  consideration  the  first  two  causes 
assigned ;  because  if  there  were  any  irregularity  in  the  particulars 
stated}  they  could  at  most  only  be  urged  as  objections  to  the  receiving 
of  the  plea ;  but  could  not  be  relied  upon  as  grounds  of  demurrer ; 
the  office  of  which  is,  to  put  in  issue  the  legal  effect  of  a  plea,  after 
it  has  been  received. 

The  third  cause  assigned,  which  was,  that  the  plea  was 
not  sufficient  *  to  abate  the  plaintifis'  suits,  raises  the  only  [  *  64  ] 
question  to  be  decided ;  and  that  is,  whether,  upon  the  state 
of  the  parties,  as  appearing  upon  the  record,  the  court  had  jurisdic- 
tion of  the  case. 

It  will  be  observed,  that  the  plaintifis  were  citizens  of  Louisiana ; 
so  averred  to  be  in  the  declaration ;  and  two  of  the  members  of  the 
corporation  sued  were  also  citizens  of  Louisiana.  They  are  so  aver- 
red to  be  in  the  plea,  and  the  demurrer  admits  the  truth  of  this  aver- 
ment. The  11th  section  of  the  Judiciary  Act  of  1789,^  gives  to  the 
circuit  courts  of  the  United  States  jurisdiction  in  cases  where  *^  the 
suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought,  and 
a  citizen  of  another  State." 

This  court  were  called  upon,  at  an  early  period,  to  construe  this 
section  of  the  Judiciary  Act,  in  relation  to  the  very  question  raised 
by  the  pleadings  in  this  case. 

In  the  case  of  Strawbridge  and  others  t;.  Curtis  and  others,  8 
Cranch,  267,  ihey  decided  that  where  there  are  two  or  more  joint 
plaintiffs,  and  two  or  more  joint  defendants,  each  of  the  plaintiffs 
must  be  capable  of  suing  each  of  the  defendants  in  the  courts  of  the 
United  States,  in  order  to  support  the  jurisdiction.  And  what  is 
more  particularly  applicable  to  this  case,  in  the  case  of  The  Bank  of 
the  United  States  v.  Devereaux  and  others,  5  Cranch,  61,  this  court 
decided,  that  a  corporation  aggregate,  composed  of  citizens  of  one 
State,  might  sue  a  citizen  of  another  State  in  the  circuit  courts  of 
the  United  States ;  that  is,  they  in  effect  decided  that  although  the 
artificial  being  a  corporation  aggregate,  was  not  a  citizen,  as  such, 
and  therefore  could  not  sue  in  the  courts  of  the  United  States,  as 
such,  yet  the  court  would  look  beyond  the  mere  corporate  character, 
to  the  individuals  of  whom  it  was  composed ;  and  if  they  were  citi- 
zens of  a  different  State  from  the  party  sued,  they  were  competent  to 
sue  in  the  courts  of  the  United  States.  But  still,  upon  the  principle 
of  Strawbridge  v.  Curtis,  all  the  corporators  must  be  citizens  of  a 
different  State  from  the  party  sued.  And  the  doctrine  of  both  these 
cases  has  ever  since  been  held  to  be  the  law  of  this  court  It  is  per^ 
fectly  clear,  that  the  same  principle  applies  to  the  individuals  com* 

^  1  Stats,  at  Large,  78. 
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posing  a  corporation  aggregate,  when  standing  in  the  attitude  of 
defendants,  which  does  when  they  are  in  that  of  plaintiff. 

The  application  of  these  doctrines  to  this  case,  would  seem  to  he 
decisive  of  its  fate ;  unless  there  is  something  in  other  points  which 
were  argued  at  the  bar  to  obviate  their  force.  For  it  has  already 
been  stated  that  the  plaintiffs  in  the  court  below  were  citizens  of  the 
State  of  Louisiana,  and  two  of  the  members  of  the  corporation  sued 
were  also  citizens  of  Louisiana;  so  that  some  of  the  defendants 
being  citizens  of  the  same  State  with  the  plaintiffs,  it  follows,  that 
although  each  of  the  plaintiffs  was  capable  of  suing,  yet  each  of  the 
defendants  was  not  capable  of  being  sued  in  the  circuit  court  of 
MississippL 

But  it  was  contended  at  the  bar,  that  whatever  might  have  been 
the  original  ground  of  objection  to  the  jurisdiction  of  the 
[  •GS  ]  court,  the  *  defendants  had  appeared  by  attorney;  and  that 
such  an  appearance  waived  all  objection  to  the  jurisdiction 
of  the  court  This  is  admitted  to  be  a  well-established  rule,  in  pleas 
of  this  sort ;  in  courts  of  general  jurisdiction,  where  the  plea  is  inter* 
posed  by  individual  defendants.  We  deem  it  unnecessary,  for  the 
purposes  of  this  case,  to  inquire  what  would  be  the  effect  of  an 
appearance  by  attorney  of  an  individual  defendant,  in  pleading  such 
a  plea  in  the  circuit  courts  of  the  United  States,  which  are  of  limited 
jurisdiction.  But  we  are  clearly  of  opinion  that  in  the  case  of  a 
corporation  aggregate,  no  waiver  of  an  objection  to  jurisdiction 
could  be  produced,  by  their  appearing  and  pleading  by  attorney; 
because,  as  such  a  corporation  cannot  appear  but  by  attorney,  to  say 
that  such  an  appearance  would  amount  to  a  waiver  of  the  objection, 
would  be  to  say,  that  the  party  must  from  necessity  forfeit  an 
acknowledged  right,  by  using  the  only  means  which  the  law  affords 
cf  asserting  that  right. 

It  was  further  contended,  that  all  objection  to  the  state  of  the  par* 
ties  in  this  case  was  obviated  by  the  act  of  congress,  passed  February 
28, 1839,  entitled  '^  An  act,  in  amendment  of  the  acts  respecting  the 
judicial  system  of  the  United  States." 

The  1st  section  of  that  act  provides  "  That  where  in  any  suit  at 
law,  or  in  equity,  commenced  in  any  court  of  the  United  States,  there 
shall  be  several  defendants,  any  one  or  more  of  whom  shall  not  be 
inhabitants  of,  or  found  within  the  district  where  the  suit  is  brought, 
or  shall  not  voluntarily  appear  thereto,  it  shall  be  lawful  for  the  court 
to  entertain  jurisdiction  and  proceed  to  the  trial  and  adjudication  of 
such  suit  between  the  parties  who  may  be  properly  before  it;  but  the 
judgment  or  decree  rendered  therein  shall  not  conclude  or  prejudice 
other  parties,  not  regularly  served  with  process,  or  not  voluntarily 
appearing  to  answer." 
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We  consider  the  true  construction  of  this  act  to  be  this  :  — 

The  11th  section  of  the  Judiciary  Act,  after  having  prescribed  the 
jurisdiction  of  the  circuit  courts,  as  it  regards  the  character  of  the 
parties,  by  way  of  personal  exemption,  declares :  "  That  no  civil  suit 
shall  be  brought  before  either  of  said  courts  against  an  inhabitant  of 
the  United  States,  by  any  original  process,  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found,  at 
the  time  of  serving  the  writ." 

Under  the  operation  of  this  clause  many  difficulties  occurred  in 
practice,  in  cases  both  in  law  and  equity,  in  which,  by  the  principles 
governing  courts  both  of  law  and  equity,  it  was  necessary  to  join 
several  defendants,  some  of  whom  were,  and  others  were  not,  inhab- 
itants of  the  district  in  which  the  suit  was  brought. 

The  act  of  1839  was  intended  to  remove  these  difficulties ;  by  pro- 
viding, that  the  persons  not  being  inhabitants,  or  not  found  within 
the  disrtrict,  may  either  not  be  joined  at  all  with  those  who  were,  or 
if  joined,  and  they  did  not  waive  their  personal  exemption,  by  a 
voluntary  appearance,  the  court  may  go  on  to  judgment  or  decree 
against  the  parties  properly  before  it,  as  if  the  others  had  not  been 
joined. 

•  But  it  did  not  contemplate  a  change  in  the  jurisdiction  [  *  66  ] 
of  the  courts,  as  it  regards  the  character  of  the  parties,  as 
prescribed  by  the  Judiciary  Act,  and  as  expounded  by  this  court ; 
that  is,  that  each  of  the  plaintiffs  must  be  capable  of  suing,  and  each 
of  the  defendants,  capable  of  being  sued ;  which  is  not  the  case  in 
this  suit,  some  of  the  defendants  being  citizens  of  the  same  State 
with  the  plaintiffs. 

There  is  another  reason  why  this  act  of  1839  cannot  apply  to  this 
case.  It  expressly  declares,  that  the  judgment  or  decree  shall  not 
conclude  or  prejudice  other  parties  not  regularly  served  with  process, 
or  not  voluntarily  appearing  to  answer.  Now  the  defendants  in  this 
case  being  a  corporation  aggregate,  any  judgment  against  them  must 
be  against  them  in  their  corporate  character;  and  the  judgment  must 
be  paid  out  of  their  corporate  funds,  in  which  is  included  the  interest 
of  the  two  Louisiana  stockholders ;  and,  consequentiy,  such  a  judg- 
ment must  of  necessity  prejudice  those  parties,  in  direct  contraven- 
tion of  the  language  of  the  law. 

We  are  of  opinion  that  the  judgment  of  the  circuit  court  was 
erroneous,  in  sustaining  the  plaintiffs'  demurrer  to  defendants'  plea ; 
it  is  therefore  reversed ;  and  the  case  is  remande'd  to  the  circuit  courts 
to  be  proceeded  in  according  to  law. 

14P.  298;  2  H.  497;  16  H.  288;  16  H.  814;  18  H.  881;  21  H.  489;  28  H.  443. 
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Henry  A.  Sutdam  and  William  Boyd,  Plaintiff  in  Error,  v 
Robert  Broadnax  and  Isaac  Newton,  Administrators  of  David 
Newton,  deceased.  Defendants  in  Error. 

14  P.  67. 

A  statute  of  a  State,  barring  all  actions  at  law  against  the  executors  and  administrators  of 
estates  judicially  declared  insolvent,  cannot  be  pleaded  as  a  bar  to  an  action  bj  a  cidzca 
of  another  State,  in  a  circuit  court  of  the  United  States. 

The  case  is  stated  in  the  opinion  of  the  court. 

Ourtis,  for  the  plaintiffs. 

No  counsel  corUrd. 

[  •  72  ]       *  Wayne,  J.,  delivered  the  opinion  of  the  court 

This  case  has  been  sent  to  this  court  upon  a  certificate  of 
division  of  opinion  between  the  judges  of  the  circuit  court  of  the 
southern  district  of  Alabama. 

Suydam  and  Boyd,  partners  in  trade,  citizens  of  the  State  of  New 
York,  sue  the  defendants  as  administrators  of  David  Newton,  upon 
a  promissory  note  given  by  the  intestate  to  the  plaintiff,  dated  New 
York,  September  1,  1835,  payable  in  twelve  months. 

The  defendants,  as  we  are  left  to  gather  from  a  most  imperfect 
record ;  for  the  pleadings,  except  the  delcration,  are  not  given ;  plead 
in  abatement  of  the  suit  that  the  estate  represented  by  them  has  been 
declared,  under  proceedings  of  a  statute  of  Alabama,  to  be  insolvent; 
and,  in  such  a  case,  that  they  are  not  liable  to  be  sued. 

The  judges  of  the  circuit  court  were  opposed  in  opinion  upon  the 
question :  '^  Is  the  plea  that  the  estate  of  the  said  deceased  is  insol- 
vent sufficient  in  law  to  abate  the  said  action  ?  " 

The  statute  of  Alabama  will  be  found  in  Aikin's  Digest 
[  *  73  ]  of  the  •  Laws  of  Alabama,  151.  The  second  section  of  it 
declares,  that  the  estates  of  persons  altogether  insolvent  shall 
be  distributed  among  the  creditors  in  proportion  to  the  sums  respec- 
tively due,  after  the  payment  of  debts  due  for  the  last  sickness  and 
necessary  funeral  expenses.  For  the  purpose  of  ascertaining  such 
insolvency,  the  executor  is  permitted  to  exhibit  to  the  orphans'  court 
an  account  and  statement  of  the  effects  of  the  estate,  including  in  it 
also  the  lands,  tenements,  and  hereditaments  of  the  testator  or  intes- 
tate ;  and  if  it  shall  appear  to  the  orphans'  court  that  such  estate  is 
insolvent,  then,  after  ordering  the  lands,  tenements,  and  hereditap 
ments  of  the  testator  or  intestate  to  be  sold,  the  court  shall  appoint 
two  or  more  commissioners,  with  power  to  receive  and  examine  the 
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claims  of  creditors  of  the  estate ;  and  ihe  commissioners  are  directed 
to  give  notice  of  the  times  and  places  of  their  meeting,  by  notifica- 
tions posted  up  in  such  public  places,  and  in  such  newspapers,  as  the 
orphans'  court,  or  chief  justice  thereof  may  direct  Six  months,  and 
not  more  than  eighteen  months,  shall  be  allowed  by  the  court  io 
creditors  to  bring  in  and  prove  their  claims  before  the  commissioners. 
The  commissioners,  at  the  end  of  the  time  limited,  are  to  make  a 
report,  on  oath,  to  the  orphans'  court,  of  all  the  claims  which  have 
been  laid  before  them,  with  the  sums  allowed  by  them  on  each  re- 
spective  claim.  The  court  then  shall  order  the  residue  of  the  estate, 
personal  and  real,  the  real  estate  being  sold  according  to  law,  to  be 
paid  and  distributed  among  the  creditors  whose  claims  have  been 
allowed  by  the  commissioners,  in  proportion  to  the  sums  respectively 
due.  Provision  is  then  made,  either  at  the  instance  of  a  creditor, 
or  executor,  or  administrator^  either  being  dissatisfied  with  the  report 
on  a  particular  claim,  under  an  order  of  the  orphans'  court,  to  refer 
that  claim  to  a  court  of  referees,  whose  report  upon  it,  when  returned 
to  tlie  orphans'  court,  and  approved,  is  declared  to  be  final  and  con- 
clusive. Audit  is  further  declared,  that  no  suit  or  action  shall  be 
commenced  or  sustained  against  any  executor  or  administrator  after 
the  estate  is  represented  insolvent,  except  in  certain  cases  not  neces- 
sary to  be  now  noticed.  But  the  statute  further  provides  for  the 
liability  of  the  executor  or  administrator  to  the  creditors  for  their 
respective  shares  in  the  distribution;  and  then  declares  that  the 
claims  of  creditors  which  have  hot  been  put  before  the  commission- 
ers within  the  time  limited,  or  which  have  not  been  allowed  in  the 
other  modes  directed  by  the  statute,  shall  be  forever  barred ;  unless 
such  creditor  shall  find  other  estate  of  the  deceased,  not  inventoried 
or  accounted  for  by  the  executor  or  administrator  before  distri- 
bution. 

Is  then  the  insolvency  of  the  estate,  judicially  declared  under  the 
statute,  sufficient  in  law  to  abate  the  suit  of  the  plaintiff? 

We  think  such  an  insolvency  cannot  abate  the  action  upon  which 
this  division  of  opinion  has  been  certified  to  this  court  The  statute 
itself  contains  a  provision  which  meets  the  question.  The  sixth  sec- 
tion declares  that  "  all  claims  against  the  estates  of  deceased  persons 
shall  be  presented  to  the  executor  or  administrator  within 
eighteen  *  months  after  the  same  shall  have  accrued,"  "  or  [  *  74  ] 
within  eighteen  months  after  letters  have  been  granted,  and  ' 
not  after;  and  all  claims  not  presented  within  that  time  shall  be 
forever  barred  firom  recovery ; "  but  excepts,  among  other  exceptions, 
debts  contracted  out  of  Alabama.  Now,  if  an  estate  may  be  de- 
daxed  insolvent  under  the  statute,  in  less  than  the  longest  time 
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allowed  to  creditors  to  preseat  their  daims,  and  creditors  for  debts 
contracted  out  of  the  State  are  not  limited  to  that  time  to  present 
their  claims,  it  follows,  as  a  necessary  consequence,  that  an  estate 
having  been  declared  to  be  insolvent  witiiin  the  shorter  time,  cannot 
exclude  such  creditor  from  maintaining  a  suit  against  the  executor 
or  administrator.  And  in  cases  of  insolvency,  declared  after  eighteen 
months,  creditors  of  debts  contracted  out  of  the  State  cannot  be  in- 
cluded in  the  exclusion  from  the  right  to  sue  ;  for  no  time  is  limited 
for  such  claims  to  be  presented ;  and,  in  an  action  to  enforce  them,  a 
recovery  can  only  be  prevented  by  such  defences  as  would  prevail  in 
any  other  suit 

We  think  this  a  conclusive  interpretation  of  the  sixth  section; 
and  on  this  ground  that  the  plea  of  the  estate  being  insolvent  is  not 
sufficient  to  abate  this  action. 

But  if  the  sixth  section  was  not  in  the  statute,  our  opinion  would 
be  the  ^ame,  from  the  rule  which  must  be  applied  to  interpret  such 
a  statute.  Statutes  are  mandatory,  except  of  the  established  rules 
for  the  interpretation  of  them. 

This  is  a  statute  which,  by  the  exemption  it  gives  to  executors 
and  administrators  from  suit,  would  seem  to  imply  a  denial  to  cred- 
itors  of  the  intestate  the  right  to  sue  without  respect  to  the  foreign 
country  or  State  in  our  own  Union  where  the  debt  was  contracted. 
It  is  a  general  statute,  without  a  direct  application  to  contracts  made 
out  of  Alabama ;  and  its  construction  cannot  be  extended  to  snch 
contracts.  Ratio  esty  quia  statutum  intelligit  semper  disponere  de  con- 
traciibus  factis  intra  et  non  extra  territorium  suum.  Casaragis  Disc. 
130,  §§  14-16,  20,  22,  A  sovereign  state,  and  one  of  the  States  of  the 
Union,  if  the  latter  were  not  restrained  by  constitutional  prohibitions, 
might,  in  virtue  of  sovereignty,  act  upon  the  contracts  of  its  citizens, 
wherever  made,  and  discharge  them,  by  denying  a  right  of  action 
upon  them  in  its  courts.  But  the  validity  of  such  contracts  as  were 
made  out  of  the  sovereignty  or  State  would  exist  and  continue  every- 
where else,  according  to  the  lex  loci  corUractiis.  This  shows  the  rea- 
son for  and  force  of  the  rule  just  given ;  and  it  may  be  laid  down  as 
a  safe  position,  that  a  statute  discharging  contracts  or  denying  suits 
upon  them,  without  the  particular  mention  of  foreign  contracts,  does 
not  include  them. 

We  do  not  mean,  however,  to  decide  this  question  solely  by  the 
interpretation  which  has  been  given  to  the  statute. 

It  may  be  put  upon  other  grounds,  making  our  conclusion  equally 
certain.  They  are  such  as  are  connected  with  the  constitutional  and 
legal  rights  of  the  plaintiffs  to  sue  in  the  circuit  courts  of  the  United 
States ;  and  upon  the  law  which  under  our  system  does  not  permit 


JANUABT   TERM,  1840.  MS 


Saydam  v.  Broadoaz.    14  P. 


an  act  of  insolvency,  completely  executed  under  the  author- 
ity *  of  one  State,  to  be  a  good  bar  against  the  recovery  [   *  76  J 
upon  a  contract  made  in  another  State. 

The  11th  section '  of  the  act  to  establish  the  judicial  courts  of  the 
United  States  carries  out  the  constitutional  right  of  a  citizen  of  one 
State  to  sue  a  citizen  of  another  State  in  the  circuit  court  of  the 
United  States,  and  gives  to  the  circuit  court  "  original  cognizance, 
concurrent  with  the  courts  of  the  several  States,  of  all  suits  of  a  civil 
nature,  at  common  law,  and  in  equity,"  &c.,  &c.  It  was  certainly 
intended  to  give  to  suitors,  having  a  right  to  sue  in  the  circuit  oourt|. 
remedies  coextensive  with  these  rights.  These  remedies  would  not 
be  so,  if  any  proceedings  under  an  act  of  a  state  legislature,  to  which, 
a  plaintiff  was  not  a  party,  exempting  a  person  of  such  State  from 
suit,  could  be  pleaded  to  abate  a  suit  in  the  circuit  court.  The 
division  of  opinion  too,  as  it  is  presented  in  the  record,  is  brought 
within  the  decisions  of  this  court,  in  Sturges  v,  Crowninshield,  4 
Wheat.  132,  and  Ogden  v,  Saunders,  12  lb.  213.  It  must  be  re- 
marked, however,  that  the  statute  of  Alabama  is  one  for  the  distribu- 
tion of  insolvent  estates,  not  liable  to  the  objections  of  a  general  law,, 
and  is  only  brought  under  the  cases  mentioned  by  an  attempt  to 
extend  its  provisions  to  a  citizen  of  another  State. 

In  Sturges  v.  Crowninshield  it  is  said :  ''  Every  bankrupt  or  insol- 
vent system  in  the  world  must  partake  of  the  character  of  a  judicial 
investigation.  Parties  whose  rights  are  affected,  are  entitled  to  a 
hearing.  Hence,  any  bankrupt  or  insolvent  system  professes  to  sum-- 
mon  the  creditors  before  some  tribunal,  to  show  cause  against  grant- 
ing a  discharge  to  the  bankrupt.  But  on  what  principle  can  a  citizen 
of  another  State  be  forced  into  the  courts  of  a  State  for  this  investi- 
gation ?  The  judgment  to  be  passed  is  to  prostrate  his  rights,  and 
on  the  subject  of  those  rights,  the  constitution  exempts  him  from  the- 
jurisdiction  of  the  state  tribunals,  without  regard  to  the  place  where 
the  contract  may  originate."  In  Ogden  v.  Saunders  :  "  A  bankrupt 
or  insolvent  law  of  any  State,  which  discharges  both  the  person  of  the 
debtor  and  his  future  acquisitions  of  property,  is  not  a  law  impairing 
the  obligation  of  contracts,  so  far  as  respects  debts  contracted  subse- 
quently to  the  passage  of  the  law.  But  a  certificate  of  discharge 
cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another 
State,  in  the  courts  of  the  United  States,  or  of  any  other  State  than 
that  where  the  discharge  was  obtained." 

Though  this  is  a  statute  intended  to  act  upon  the  distribution  of 
insolvent  estates,  and  not  a  statute  of  bankruptcy,  whatever  exemp« 
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tion  it  may  give  from  suit  to  an  execator  or  administrator  of  an  ii^ 
solvent  estate  against  the  citizens  of  Alabama,  a  citizen  of  another 
State,  being  a  creditor  of  the  testator  or  intestate,  cannot  be  acted 
upon  by  any  proceedings  under  the  statute,  unless  he  shall  have  vol- 
untarily made  himself  a  party  in  them,  so  as  to  impair  his  constitu- 
tional and  legal  right  to  sue  an  executor  or  administrator  in  the 
circuit  court  of  the  United  States. 

Let  it  then  be  certified  to  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Alabama,  as  the  opinion  of  this 
[  *  76  ]     courts  *  that  the  plea  that  the  estate  of  the  decedent  is  insol- 
vent, is  not  sufficient  in  law  to  abate  the  plaintifis'  action. 

2  H.  9;  6  H.  801;  18  H.  608;  aO  H.  170;  28  H.  90;  1  V^al.  228;  7  WaL  425 


William  A.  Carr^  Appellant,  v.  Samuel  H.  Duval  and  others, 

Appellees. 

14  P.  77. 

If  it  be  at  all  doabtfal  whether  a  negotiation  resulted  in  a  condnded  agreement,  spedfie 

performance  will  not  be  decreed. 
In  this  case,  it  was  held  that  the  treaty  had  not  resnlted  in  an  agreement,  on  the  grounds 

that  a  sale  of  ahe  whole  title  was  the  subject^  that  the  vendee  know  the  Tendor  was  bat  a 

tenant  in  common,  and  had  not  power  to  bind  his  co-tenants,  and  had  not  accepted  the 

vendor's  offer  predsely,  in  substance,  as  made. 

The  case  is  stated  in  the  opinion  of  the  court 

Chxe  and  Webster^  for  the  appellant 
Janes  and  OriMender^  for  the  appellees. 

Catron,  J.,  delivered  the  opinion  of  the  court 

In  October,  1825,  William  Harris,  of  Montgomery,  Alabama, 
made  his  will,  devising  to  his  two  sons,  William  and  Stephen,  the 
tract  of  land  in  controversy,  lying  on  Lake  Jackson,  in  Florida. 
Stephen  and  William,  at  their  father's  death,  were  both  minors ;  and 
William  soon  after  died,  leaving  two  brothers  and  three  sisters,  who 
are  his  heirs ;  and  two  of  whom  were  infants  when  this  bill  was 
filed,  and  two  of  them  married  women.  The  land  was  unimproved 
and  undivided.  In  the  fall  of  1835,  William  A.  Carr,  the  complain- 
ant,  desired  to  purchase  the  land,  and  applied  to  Stephen  W.  Harris 
for  the  purpose,  by  letter,  he,  Carr,  residing  in  Georgia.  The  letter 
of  Carr,  opening  the  correspondence,  is  not  in  the  record,  but  the 
answer  to  it  is  sufficiently  explanatory.  The  answer  is  dated  August 
17, 1835,  in  which  Stephen  W.  Harris  says,  his  father  left  the  land 
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CO  his  young  brother  and  himself,  that  his  brother  had  died  long  since, 
and  he  had  just  come  of  age,  and  was  entitled  to  half  the  land,  which 
could  be  divided  at  any  time ;  "  and  my  half,"  says  he,  "  is  for  sale, 
but  it  has  first  to  be  divided ;  my  price  for  that  is  ten  dollars  per 
acre."  ''  The  remaining  half  is  owned  by  the  brother  and  sisters  of 
said  brother,  and  I  believe  they  are  willing  to  sell,  and  their  price,  I 
expect,  is  ten  dollars.  Before  any  part  of  the  land  short  of  the  whole 
tract  could  be  sold,  it  would  first  have  to  be  divided ;  the  whole  could 
be  sold  so,  and  our  price  is  ten  dollars." 

The  next  letter  firom  Stephen  W.  Harris  to  complainant  is  dated 
December  15, 1835,  acknowledging  the  receipt  of  one  the  day  before 
firom  complainant,  requesting  to  be  informed  of  the  quantity 
of  *  the  land.     The  answer  stated  it  to  be  2,131^  acres,  and    [  *  78  ] 
proposed  to  take  Carr's  offer  for  it,  with  interest  on  the  last 
note,  having  two  years  to  run. 

On  January  2, 1836,  Harris  acknowledged  the  receipt  of  another 
letter  firom  Carr,  dated  the  25th  December,  preceding.  ^  I  have," 
says  he,  ^  come  to  the  determination  to  sell  you  the  land  on  the  terms 
you  mentioned ; "  and  then  asks  to  be  informed  when  and  where  they 
shall  meet  to  make  the  necessary  arrangements. 

The  letter  of  Carr,  of  the  25th  December,  referred  to,  otters  to  ex- 
change some  lands  of  his  in  Georgia,  (which,  he  says,  he  had  pre- 
viously described,)  rated  by  him  at  $20,000,  for  the  Florida  lands,  he 
giving  $3,000  difference ;  or  he  would  make  the  same  offer  be  had 
previously  done.  What  this  offer  was,  appears  by  Harris's  letter  of 
the  16th  January,  1836 ;  and  as  this  letter  is  the  conclusion  of  the^ 
correspondence,  so  far  as  Harris  was  concerned,  and  is  the  principal 
evidence  relied  on  to  establish  the  agreement,  it  becomes  necessary 
for  the  purposes  of  its  proper  understanding,  and  to  ascertain  the 
sense  in  which  the  parties  understood  it,  to  set  it  forth,  together  with 
the  answers  to  it,  of  the  3d  and  19th  of  February. 

**  Montgomeiy,  January  16, 1836. 

<'  Mr.  William  A.  Carr.  Sir :  Yours  of  the  12th  instant  is  just 
received,  and  in  reply  have  only  to  remark,  that  I  will  accede  to  your 
first  proposition,  as  stated  in  my  last  letter ;  that  is,  one  third  cash, 
the  balance  in  two  equal  instalments,  with  a  mortgage  on  the  land — 
the  last  two  payments  to  be  made  in  cash — and  as  all  the  heirs  live  in 
the  neighborhood  of  this  place,  it  will  be  the  only  place  where  we 
can  conveniently  meet  to  dose  the  bargain.  I  wish  to  know  your 
decision  per  return  maU,  as  I  have  three  other  offers  for  the  land,  and 
sell  it  immediately  if  you  do  not  wish  to  take  it" 
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"Athens,  February  8,  1836. 

"  Mr.  Stephen  W.  Harris.  "  Dear  Sir :  Yours  of  the  16th  January 
I  received  upon  my  return  from  Augusta,  and,  according  to  your  re- 
quest, hasten  to  answer  it,  and,  for  answer,  say,  that  I  am  still  as 
desirous  as  ever  of  taking  the  land,  and  have  considered  myself  bound 
to  you  for  the  money,  and  you  as  equally  bound  to  me  for  the  titles 
to  the  land ;  but  as  there  was  in  my  mind,  at  least,  some  doubt  to 
which  of  my  propositions  you  had  acceded,  I  thought  it  best  to  write 
again,  and  be  definitely  informed  on  that  subject,  for  the  reasons 
stated  in  my  last  It  will  be  out  of  my  power  to  go  to  Montgomery, 
to  my  family  is  sick ;  my  wife,  who  has  been  confined,  took  cold,  by 
leaving  her  room  too  soon  after  her  confinement,  and  upon  my  arri- 
val at  home  found  her  quite  sick ;  although  better,  is  still  too  unwell 
for  me  to  leave  home  just  at  this  time ;  and  our  cburt  commencing 

here  next  week,  I  shall  have  to  remain  until  that  is  over ; 
[  *  79  ]     then  I  am  *  compelled,  if  my  wife's  health  permits,  to  go 

immediately  to  Florida,  as  you  have,  no  doubt,  heard  of  the 
distressing  situation  of  the  country  there  in  consequence  of  the  Indian 
hostilities ;  so  you  will  have  to  get  all  the  parties  interested  in  the 
land  together,  which  I  suppose  you  can  easily  do,  as  you  say  they  all 
live  in  the  neighborhood,  and  have  the  titles  perfected  to  me ;  and  in 
doing  so,  the  titles  must  be  conjointly  by  all  the  heirs  interested  in 
the  land,  made  and  executed ;  and  those  who  have  families,  their 
wives  must  assign  over  and  relinquish  their  right  of  dower  to  the 
^me ;  and  when  it  is,  that  is,  the  title,  properly  executed,  one  of  you 
can  carry  it  or  send  it  to  me,  or  some  agent  at  Tallahassee,  and  re- 
ceive the  first  payment  for  the  same,  and  my  notes  for  the  balance 
of  the  purchase-money,  and  the  mortgage  on  the  land,  which  suits 
me  better  than  personal  security ;  and  in  order  that  the  business  may 
be  more  properly  executed,  yourself  and  Judge  Field  had  better  be  in 
Florida,  for  I  shall  require  the  boundaries  of  the  land  to  be  defined, 
so  that  I  may  know  where  the  land  lies,  and  when  I  am  on  my  own 
land,  as  well  as  avoid  getting  on  any  of  ray  neighbors'  land.  Will 
you  be  pleased  to  state  what  are  the  offers  made  you,  and  by  whom, 
as  you  say  in  your  last  letter  you  '  have  three  other  offers  for  the 
land ; '  be  good  enough  to  state  explicitly  by  whom  they  are  made, 
what  is  the  amount  of  each  offer,  and  the  payments.  I  ask  this,  as 
it  cannot  now  make  any  difference  to  you,  as  I  consider  this  matter 
closed  between  us ;  in  other  words,  I  consider  the  trade  as  made  be- 
tween us,  which  puts  the  land  entirely  out  of  the  market.  Any 
farther  communication  between  us  will  have  to  be  sent  to  me  to  Tal- 
lahassee, Florida,  as  the  mail  communication  between  this  and  Mont- 
gomery is  so  uncertain,  that  an  answer  would  not  reach  here  until  1 
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Bhould  be  gone  to  Florida.  If  yon  would  prefer  to  remain  at  home 
until  you  know  certainly  when  I  would  be  in  Florida,  I  will  write,  on 
my  arrival  there,  to  you,  and  inform  you  when  to  meet  me  or  go  on 
there ;  the  latter  plan  will,  perhaps,  be  more  desirable  to  you.  I  must 
here  inquire  if  any  part  of  this  tract  has  been  taken  off  or  sold  to  any 
person,  as  I  have  understood  by  some  it  contained  2,300,  and  by 
others,  2,400  acres ;  but  you  always  told  me  in  our  correspondence 
you  would  not  divide  it  Shall  I  hear  from  you  at  Tallahassee,  as 
an  answer  would  reach  me  there  by  the  time  I  reach  there  ?  " 

*' Macon,  Febniary  19, 1836. 

"  Mr.  Stephen  W.  Harris.  Dear  Sir :  You  will  perceive,  by  the 
date  of  my  letter,  I  am  thus  far  on  my  way  to  Florida,  where,  if  no 
accident  prevents,  I  shall  reach  there  in  the  course  of  five  days  more, 
where  I  hope  to  see  you  and  have  our  business  brought  to  comple- 
tion, where  I  can  pay  you  the  first  payment,  most  of  whicl^  I  have 
had  for  some  time,  and  take  a  title  to  the  land.  I  have  been  delayed 
starting  as  early  as  contemplated,  from  circumstances  entirely  beyond 
my  control ;  but  soon,  now,  I  hope,  I  shall  be  able  to  com- 
ply, on  my  part,  and  *  hope,  ere  this,  you  have  received  my  [  *  80  ] 
last  letter,  and  had  the  title  completed  according  to  direc- 
tions, viz :  to  have  all  the  heirs  interested  in  the  land  to  join  you  in 
the  title,  and  those  who  have  wives,  to  have  them,  their  wives,  to 
assign  over  and  relinquish  dower  to  the  same ;  and  you  can  start  for 
Tallahassee  as  soon  as  you  please." 

The  letter  of  Harris,  when  taken  in  connection  with  the  formei; 
letters,  has  no  ambiguity  in  it :  he  was  acting  not  for  himself  only ; 
but  his  sisters  and  a  brother,  without  any  express  authority  from 
fhem;  he  could  have  none  such  from  three  of  the  joint  owners  — 
two  infants  and  one  a/eme  coverL 

There  was,  therefore,  only  one  probable  way  in  which  the  bargain 
could  be  closed;  that  is,  by  a  title  bond,  or  deed,  on  the  part  of  Ste- 
phen W.  Harris,  his  brother,  and  brother-in-law ;  the  married  adult 
sister  joining  in  the  deed,  should  one  be  made,  and  a  covenant  by 
others,  as  sureties,  that  the  infant  heirs  should  convey  when  they 
came  of  age.  This  would  have  been  a  very  responsible  suretyship, 
and  not  at  all  likely  to  have  been  undertaken  by  others  than  the 
£a.mily  or  neighbors  of  the  parties ;  and  hence,  at  Montgomery,  was 
the  only  place  (in  the  language  of  the  letter  of  the  16th  January) 
where  the  bargain  could  be  conveniently  closed;  indeed,  it  was 
the  only  place  where  there  was  the  slightest  probability  of  dosing 
at  all. 
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It  is  obvious  Stephen  W.  Harris  had  carried  on  the  correspondence 
apon  his  own  judgment,  without  consultation  with  most  of  the  other 
defendants,  as  to  details;  under  the  general  understanding  in  the 
family  that  they  would  take  for  their  portion  of  the  land  the  same 
price  he  saw  proper  to  take  for  his.  In  the  correspondence,  the  price 
and  times  of  payment  were  stated  ;  and  it  was  required  that  a  mort- 
gage should  be  given  on  the  land  for  the  last  two  annual  instalments, 
but  what  other  security  would  be  required  was  left  open ;  so  it  was 
left  open  what  security  would  be  given  to  Carr  for  the  title.  Where 
and  how  it  should  be  made  was  the  great  difficulty  in  closing  the 
agreement.  So  far  as  the  infant  sisters  were  concerned,  it  was  a  dif- 
ficulty that  Stephen  W.  Harris  had  probably  not  seriously  thought 
of,  and  was  first  met  with  when  he  set  about  making  deeds  in  pur- 
suance of  the  complainant's  letter,  with  which  Harris  found  it  im- 
possible to  comply.  He  was  taught  by  experience  what  would  at 
first  haye  prevented  most  men  of  age  and  business  habits  from 
proposing  to  contract  for  the  sale  of  the  lands  of  infant  sisters,  who 
would  probably  marry  before  they  became  of  age ;  and  if  the  land 
should  increase  in  value,  their  husbands  would  refuse  to  sanction  the 
contract. 

But  was  the  letter  of  the  16th  of  January  an  agreement  on  behalf 
of  Stephen  W.  Harris  ?  Ck>mplainant's  purpose  was  to  establish  a 
cotton  farm,  or  to  procure  lands  fit  for  such  an  establishment.  He 
obviously  did  not  wish  to  purchase  lands  in  an  undivided  state ;  nor 
did  he  make  any  proposition  to  purchase  Stephen  W.  Harris's  undi- 
vided interest ;  it  would  have  been  unfit  for  occupation  in 
[  *  81  ]  this  *  condition.  The  proposition  was,  to  purchase  the 
whole  ;  nor  did  Stephen  W.  Harris  offer  to  sell  less  than  the 
whole,  before  a  partition  should  be  made  between  him  and  his  sister 
and  brother.  The  idea  of  incumbering  the  title  of  the  latter  with  a 
tenant  in  common,  in  possession,  and  cultivating  the  land  in  an  undi- 
vided state,  was  of  course  rejected  by  Mr.  Harris ;  so  he  distinctly 
informed  Mr.  Carr. 

The  idea  of  a  partial  sale  and  purchase  not  entering  into  the  con- 
templation of  either  party,  we  must  construe  the  letter  of  the  16th 
of  January  in  reference  to  this  undoubted  intention.  Mr.  Carr  was 
bound  to  know  that  the  statute  of  frauds  was  in  force  in  Florida, 
and  no  doubt  did  know  the  fact ;  we  take  it  for  granted  he  did,  and 
that  the  agreement  for  the  sale  of  the  land  must  be  in  writing, 
signed  by  the  parties  to  be  charged.  How  then  was  it  possible  he 
could  understand  the  letter  of  the  16th  of  January  to  be  a  complete 
and  concluded  agreement,  even  had  it  been  simply  accepted  ?  He 
is  told  all  the  heirs  reside  in  the  neighborhood  of  Montgomery,  and 
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in  effect  that  it  is  the  only  place  where  they  can  meet  to  close  and 
condnde  the  bargain.  Now  if  the  bargain  was  already  made,  as  the 
bill  assumes,  why  meet  to  close  it  ?  The  truth  is  prominently  appar- 
ent from  the  face  of  the  letter,  what  the  intention  of  Harris  was; 
and  nothing  but  the  serious  aspect  given  to  it  by  the  pleadings  and 
ailments,  would  have  induced  the  court  to  explain  this  note  of  a 
few  lines,  which  it  must  be  admitted  is  almost  as  likely  to  be  ob- 
scured as  elucidated  by  the  attempt.  We  think  no  man  of  ordinary 
capacity  could  have  been  so  far  mistaken  as  to  believe  the  heirs  of 
William  Harris ,  bound  by  the  letter  of  the  16th  of  January ;  nor 
even  that  Stephen  W.  Harris  was  bound  thereby ;  the  object  of  the 
purchaser  and  vendor  being  a  joint  sale,  and  that  only ;  the  owners 
of  four  tenths  of  the  estate  being  no  parties  to  the  letter ;  two  of 
them  infants,  and  another  a  married  woman,  who  were  incapable  of 
assent,  and  gave  none  in  fact,  so  far  as  this  record  furnishes  any  evi- 
dence. We  therefore  think  it  clear  that  this  was  merely  a  treaty  for 
a  sale  and  purchase  of  the  land,  not  perfected  into  an  agreement ;  11 
Yes.  599 ;  and  that  the  letter  does  not  import  to  be  a  contract  2 
Simons  &  Stuart,  194. 

But  suppose  the  letter  of  the  16th  January  had  bound  Stephen  W. 
Harris,  and  if  it  was  possible,  under  the  circumstances,  to  compel 
him  to  partial  performance  so  far  as  he  had  title ;  what  effect  did 
the  letters  from  complainant  to  him  of  the  3d  and  19th  February, 
have  on  that  of  the  16th  January  ? 

On  the  3d  of  February,  nineteen  days  after  the  proposition  was 
made  in  the  letter  of  the  16th  of  January,  (and  which  demanded  an 
answer  by  return  of  mail,)  the  complainant  replied ;  not  that  he  ac- 
cepted the  proposition  as  made,  (an  indispensable  part  of  which  was 
that  he  should  immediately  come  to  Montgomery,  and  there  close  the 
bargain,)  but  that  his  family  was  sick ;  that  he  had  a  court  to  attend; 
then,  if  his  wife's  health  permitted,  he  had  to  go  to  Florida ;  and  of 
course,  could  not  come  to  Alabama  at  all ;  and  '<  so,"  says  be,  <^  you 
will  have  to  get  all  the  parties  interested  in  the  land 
*  together,  which  I  suppose  you  can  easily  do,  as  you  say  [  *  82  j 
they  all  live*  in  the  neighborhood,  and  have  the  titles  per- 
fected to  me  ;  and  in  doing  so,  the  titles  must  be  conjointly  by  all  the 
heirs  interested  in  the  land,  made  and  executed ;  and  those  who  have 
families,  their  wives  must  assign  over  and  relinquish  their  right  of 
dower."  And  then  complainant  instructs  Stephen  W.  Harris  to  send 
or  bring  the  deed  to  Tallahassee,  to  complainant,  or  to  some  agent 
of  his.  He  also  requires  that  the  boundaries  of  the  land  shall  be  de- 
fined, and  concludes  by  asserting  that  he  deems  the  agreement  closed, 
and  the  land  out  of  the  market     The  first  payment  complainant 
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pzoposed  to  make  at  Tallahassee,  in  Florida,  and  there  to  execate 
the  contract  on  his  part,  by  giving  his  notes  for  the  two  remaining 
instalments,  and  a  mortgage  on  the  land. 

The  additions  to  this  acceptance  of  the  proposition  of  the  16th 
January,  are  so  numerous  and  important  as  to  hardly  need  comment; 
when  it  is  recollected  that  complainant  was  dealing  for  the  property, 
in  part,  of  infants  and  married  women. 

It  was  impossible  a  conjoint  deed  could  be  executed ;  three  of  the 
parties  had  no  power  to  make  such  a  deed,  and  complainant  required 
a  conjoint  one  by  all  the  heirs  interested  in  the  land,  and  this  made 
and  executed  before  he  would  undertake  to  comply  with  his  part  of 
the  proposed  agreement.  Furthermore,  it  was  to  be  made  in  Ala- 
bama ;  there  signed,  sealed,  and  witnessed,  and  then  to  be  delivered 
in  Florida. 

The  infants,  of  course,  could  only  act  in  receiving  the  money  by 
guardian ;  of  course,  the  guardian  in  Alabama  might  well  question 
his  authority  in  Florida. 

That  the  land  should  be  defined,  was  also  a  change ;  but  whether 
amounting  to  a  rejection  of  the  proposition  of  the  16th  of  January^ 
was  there  no  other  objection  to  the  acceptance,  we  shall  not  stop  to 
inquire. 

But  if  nothing  else  stood  in  the  way,  the  time  of  acceptance  is 
conclusive  of  the  complainant's  claim.  The  letter  of  the  16th  Jan- 
uary desired  an  answer  by  return  of  mail ;  why,  is  distinctly  stated. 
Three  other  propositions  to  purchase  the  land  had  been  made.  No 
answer  came  by  return  of  mail,  and  not  imtil  twenty  days  after  waa 
an  answer  put  in  the  mail ;  and  by  that  the  parties  were  directed  to 
meet  complainant  at  Tallahassee,  not  immediately,  but  presently,  of 
which  he  was  to  give  them  information.  By  the  terms  of  the  ac- 
ceptance, the  time  of  meeting  rested  in  the  discretion  of  the  com- 
plainant. He  claimed,  by  his  letter  of  the  3d  February,  the  contract 
to  have  been  concluded ;  and  therefore,  could,  according  to  his  con- 
struction of  it,  take  his  own  time  to  order  the  respondents  to  meet  in 
Florida ;  and  by  his  note  of  the  19th  February,  he  does  give  them 
vague  instructions  of  the  time. 

We  think  the  assumption  of  the  complainant  thus  to  construe  his 
acceptance,  utterly  unwarrantable.  The  rule  laid  down  by  this  court 
in  Eliason  v.  Henshaw,  4  Wheat.  228,  is,  that  an  offer  of  a  bargain 
by  one  person  to  another,  imposes  no  obligation  upon  the 
[  *  83  ]  *  former,  unless  it  is  accepted  by  the  latter,  according  to  the 
terms  in  which  the  offer  is  made;  and  that  any  qualifica-. 
tions  of,  or  departure  from  the  terms,  invalidates  the  offer,  unless  the 
iame  be  agreed  to  by  the  person  who  made  it.     Until  the  terms  of 
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the  agreement  have  been  received  by  the  assent  of  both  parties^  the 
negotiation  is  open,  and  imposes  no  obligation  on  either.  The  party 
ojBTering  to  sell  or  bay  has  the  right  to  dictate  the  terms  in  regard  to 
the  time  when  the  proposition  shall  be  accepted,  as  well  as  to  other 
material  circumstances;  nor  would  the  court  be  astute  to  inquire 
after  the  reasons  why  a  time  for  acceptance  was  hxed.  The  case 
cited  firom  4  Wheat  is  full  to  this  point  In  the  case  before  the 
court,  the  reasons  lie  at  the  surface.  Three  other  persons  were  of- 
fering to  purchase,  and  it  was  aJl-important  to  know  the  determina- 
tion  of  the  complainant  at  the  earliest  day.  A  stronger  case  for 
a  prompt  answer  could  hardly  be  presented.  Nor  do  the  circum- 
stances set  up  in  excuse  by  the  complainant,  such  as  the  situation  of 
his  family,  the  necessity  of  attending  a  court,  or  of  going  to  Florida, 
alter  the  case.  The  complainant,  Stephen  W.  Harris,  dictated,  as 
he  had  the  power  to  do,  an  answer  by  return  of  mail ;  and  if  no  an- 
swer was  had  by  the  return  of  mail,  he  was  free  to  contract  with 
another. 

If  it  be  doubtful  whether  an  agreement  has  been  concluded,  or  is 
a  mere  negotiation,  chancery  will  not  decree  a  specific  performance ; 
the  principle  is  a  sound  one,  and  especially  applicable  in  a  case  like 
this,  where  the  party  attempting  to  enforce  the  contract  has  done 
nothing  upon  it     Huddleston  v.  Brisloe,  11  Yes.  533. 

It  is  useless  to  inquire,  in  this  suit,  under  what  circumstances,  par- 
tial performance,  with  compensation,  could  be  decreed,  as  no  case  is 
presented  for  splitting  up  the  contract  Stephen  W.  Harris  offered 
to  sell  the  whole,  and  complainant  to  buy  the  whole.  Nor  need  we 
inquire  whether  Duval  and  Shepherd  were  innocent  purchasers ;  the 
other  defendants  having  had  the  right  to  sell,  Duval  and  Sbepheid 
bad  the  right  to  buy,  of  which  the  complainant  had  no  just  grounds 
to  complain. 

We  therefore  order  the  decree  to  be  affirmed,  with  costs. 


WilliXm  Remington,  Haintiff  in  Error,  v.  Otho  M.  LinthicuMi 

Defendant  in  Error. 

14  P.  84. 

Under  the  laws  of  Maryland,  it  is  the  seizure  and  sale  on  a  Jieri  facias  which  passes  the  title 
to  land,  and  though  some  written  evidence  of  the  sale  is  necessary  under  the  statute  of 
fi:attds,  yet  a  return  on  the  execution  duly  mode  at  any  time  before  the  trial,  is  8u£Eicient 

The  marshal,  having  seized  the  land  on  a  fieri  fociaSt  before  its  return  day,  may  complete 
the  levy  afterwards ;  and  he  may  make  his  return  thereon  at  any  time  while  he  has  th« 
execution  in  his  possession. 

Thb  case  is  stated  ii  the  opinion  of  the  court 
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Brent^  Jr,y  for  the  plaintiff. 

Marbury  and  Coxe^  contra. 

[  •  90  ]      •  Taney,  C,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  of  ejectment  brought  by  Linthicum 
against  Remington,  in  the  circuit  court  for  Washington  county,  in 
the  District  of  Columbia,  to  recover  part  of  lot  No.  163,  in  Beatty 
and  Hawkins's  addition  to  Georgetown. 

It  seems  that  a  certain  Zachariah  M.  Ofiutt,  of  the  said  county, 
was  the  owner  of  the  property  in  question ;  and  being  indebted  to 
Linthicum  in  three  several  sums  of  money,  actions  were  brought  by 
the  latter  upon  those  claims,  in  the  year  1836.  Judgments  were 
obtained,  in  due  course  of  law;  and  executions  against  the  property 
of  the  defendant  were  issued  upon  each  of  them,  returnable  to 
November  term,  1837,  of  the  said  court  Upon  each  of  these  writs 
of  fieri  facias  the  marshal  seized  the  property  which  is  now  in  ques- 
tion, and  sold  it  at  public  sale,  on  the  13th  of  January,  1838 ;  and  at 
this  sale  Linthicum  was  the  highest  bidder,  and  became  the  pur- 
chaser. 

In  1835,.  before  the  institution  of  any  of  the  above  men- 
[  *  91  ]  tioned  *  suits,  Offiitt,  by  deed  duly  executed,  conveyed  this 
property  to  James  Remington,  who  in  the  same  year  con- 
veyed it,  in  like  manner,  to  William  Remington,  the  plaintiff  in 
error. 

Linthicum,  having  purchased  of  the  marshali  as  before  mentioned, 
brought  an  ejectmentj  in  February,  1838,  against  William  Reming- 
ton, who  was  the  tenant  in  possession.  The  case  came  on  for  trial 
at  March  term,  1839,  and  the  judgment  of  the  circuit  court  being  in 
favor  of  the  plaintiff,  the  defendant  brought  the  writ  of  error  which 
is  now  before  us. 

Three  bills  of  exception  were  taken  at  the  trial,  but  the  principal, 
and  most  important  question  arises  on  the  first.  It  appeared  that 
the  writs  of  fieri  facias^  hereinbefore  mentioned,  had  not  been 
returned  to  the  court,  but  had  remained  in  the  possession  of  the  mar- 
shal, and  were  produced  by  him  at  the  trial,  after  the  jury  were 
sworn.  The  plaintiff  offered  these  writs  in  evidence,  together  with 
the  indorsements  upon  them,  and  also  a  schedule,  in  the  usual  form, 
of  the  property  seized ;  and  a  particular  account  of  its  sale,  as  entered 
in  a  book  kept  by  the  clerk  oif  the  marshal  for  such  purposes.  It  is 
however  unnecessary  to  state  the  contents  of  those  indorsements, 
and  of  the  said  account,  because  the  opinion  of  this  court  does  not 
torn  upon  them. 
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In  addition  to  these  papers,  the  plaintiff  offered  in  evidence  a 
special  return  of  the  said  writs  by  the  marshal,  which  return  it  was 
admitted  was  not  written  until  after  the  jury  were  empanelled ;  and 
the  plaintiff  accompanied  this  offer  with  a  prayer  to  the  court  to 
authorize  the  marshal  to  make  such  written  return. 

The  return  thus  offered  bears  date  April  19,  1839,  which  is  the 
term  at  which  the  ejectment  was  tried  in  the  circuit  court  It  states, 
that  the  fieri  facias  was  levied  on  this  property ;  that  it  was  duly 
advertised,  and  sold  according  to  law ;  states  the  day  of  the  sale ; 
that  Linthicum  being  the  highest  bidder,  became  the  purchaser; 
states  the  price  at  which  he  bought ;  that  he  had  paid  the  purchase 
money,  and  fulfilled  the  conditions  of  the  sale.  This  return  refers 
to  the  schedule  of  the  property  seized,  and  returned  with  the  writ,  in 
which  the  lot  in  question  is  described  by  abuttals  with  sufficient 
precision.  To  the  admission  of  all  or  any  of  this  evidence,  the 
defendant  objected ;  but  the  objection  was  overruled  by  the  court, 
and  the  evidence  admitted ;  and  this  forms  the  first  exception. 

The  evidence  stated  in  this  exception  was  offered  by  Linthicum, 
in  order  to  show  a  legal  title  in  himself  at  the  commencement  of  the 
suit ;  and  undoubtedly  such  a  titie  must  be  shown  by  the  plaintiff  in 
ejectment,  and  he  cannot  recover  upon  a  title  acquired  pending  the 
action.  In  deciding  upon  the  admissibility  of  this  evidence,  for  the 
purpose  for  which  it  was  offered,  we  must  of  course  be  governed  by 
the  laws  of  Maryland,  as  far  as  we  can  gather  them  from  the  decis- 
ions  of  her  courts ;  because  the  property  in  question  is  situated  in 
Washington  county,  in  this  district,  where  the  laws  of  Maryland,  as 
they  existed  at  the  time  jurisdiction  was  assumed  by  congress,  have 
been  adopted. 

*  In  the  case  of  Boring's  Lessee  v.  Lemmon,  5  Harr.  &  [  *  92  ] 
Johns.  225,  the  court  of  appeals,  of  Maryland,  held  that  the 
sale  of  land  by  the  sheriff,  seized  under  3,  fieri  facias,  transferred  the 
legal  estate  to  the  vendee,  by  operation  of  law ;  and  that  a  deed  from 
the  sheriff  was  not  necessary. 

The  authority  of  this  case  is  recognized  in  Barney's  Lessee  v. 
Patterson,  6  Harr.  &  Johns.  204;  in  which  the  court  say,  <<  it  is  not 
the  return  of  the  ofiicer  that  gives  titie  to  purchaser,  but  the  previous 
sale."  But  they  then  proceed  to  qualify  in  some  measure  the  general 
expressions  used  in  Boring's  Lessee  v,  Lemmon,  and  declare  that 
sheriffs'  sales  of  land  are  within  the  statute  of  frauds,  and  that  some 
memorandum  in  writing  is  necessary  to  be  made ;  and  they  recom- 
mend, for  the  safety  of  purchasers,  that  in  addition  to  a  deed  from 
the  officer,  there  should  be  a  special  return  of  the  execution,  particu- 
larly  describing  the  premises,  and  setting  out  the  name  of  the  pur- 
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chaser,  either  of  which,  (the  deed  or  the  special  return,)  the  court 
say,  ^though  not  operating  to  pass  the  title,  would  be  safe  and 
competent  evidence  of  the  sale." 

The  chief  objection  to  the  special  return  made  by  the  marshal  in 
this  case  is,  that  it  was  not  made  before  the  suit  was  brought ;  and 
is  not  therefore  admissible  to  show  title  at  the  commencement  of  the 
suit.  This  objection  rests  upon  the  hypothesis  that  a  deed  from  the 
marshal,  or  a  special  return  upon  the  execution,  was  necessary  to 
perfect  the  title  of  the  vendee.  But  the  court  of  appeals  of  Mary- 
land, in  the  two  cases  above  referred  to,  have  decided  that  neith^ 
the  return  nor  the  deed  pass  the  title ;  that  they  are  nothing  more 
than  evidence  of  the  sale ;  and  that  it  is  the  sale  which  transfers  the 
title,  by  operation  of  law.  It  would  seem  to  follow  from  these 
decisions,  that  it  cannot  be  materied  at  what  time  this  evidence  is 
obtained.  He  cannot  recover  without  it,  because  the  sale  being 
within  the  statute  of  frauds,  it  must  be  proved  by  written  evidenca 
But  whenever  this  evidence  is  obtained,  it  proves  the  previous  sale 
by  the  officer,  and  as  it  is  the  sale  that  passes  the  title,  the  vendee 
must  take  it  from  the  day  of  the  sale.  The  evidence  may  be  pro- 
cured, therefore,  before  or  after  suit  brought ;  or  before  or  aiter  the 
jury  are  sworn  in  the  trial  of  the  ejectment.  And  the  special  return 
of  the  marshal,  in  the  case  before  us,  made  at  the  time  of  the  trial, 
was  admissible  in  evidence;  for  when  thus  made,  it  related  back 
to  the  sale,  and  proved  the  title  to  be  good  from  that  day.  The 
return  is  also  sufficiently  special,  and  complies  with  the  statute  of 
frauds. 

Neither  is  there  any  objection  to  the  time  at  which  this  execution 
was  actually  returned  to  the  court  It  is  true  that  it  was  made 
returnable,  on  the.  face  of  it,  to  November  term,  1837.  But  if  prop- 
erty, real  or  personal,  is  seized  under  a  fieri  facias,  before  the  return 
day  of  the  writ ;  the  marshal  may  proceed  to  sell,  at  any  time  after- 
wards, without  new  process  from  the  court  And  as  a  special  return 
on  the  fieri  facias  is  one  of  the  modes  of  proving  the  sale,  and  secur- 
ing the  title  of  the  purchaser ;  the  marshal  must  be  authorized  to 
make  the  indorsement,  after  the  regular  return  term,  incases 
[  *  93  ]  *  when  the  sale  was  made  afterwards.  In  this  case  the 
executions  had  never  been  returned ;  they  were  still  in  the 
possession  of  the  marshal ;  and  the  return  at  first  indorsed  on  them, 
was  still  in  his  power,  and  if  he  believed  it  not  correct,  or  not  suffi- 
ciently particular,  he  had  a  right  to  change  it  His  return,  when  thus 
made,  was  under  his  oath  of  office;  and  he  was  equally  responsible 
for  it  as  if  it  had  been  made  on  the  return  day  named  in  the  writ 
itsel£     And  as  the   executions  in  question  had  not  before  been 
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letamed  to  the  court,  we  do  not  think  that  any  leave  was  necessary 
in  order  to  authorize  the  special  indorsement  made  upon  them. 

We  have  said  nothing  of  the  short  returns  indorsed,  in  the  first 
instance,  on  these  executions  ;  nor  of  the  accounts  of  sales  contained 
in  the  marshal's  private  book  of  accounts ;  because  the  returns,  as 
first  written,  did  not  name  the  purchaser,  nor  state  the  price  paid  for 
the  property ;  and  were  consequently,  not  of  themselves  such  written 
evidence  as  would  satisfy  the  statute  of  fisauds.  Nor  can  they  be 
ihade  better  by  reference  to  the  memorandum  of  the  sales  in  the 
private  book  accounts  of  the  marshal,  which  certainly  was  not  that 
kind  of  written  evidence  of  the  contract  of  which  Linthicum  could 
avail  himself,  in  order  to  avoid  the  operation  of  the  statute  of  firauds. 
We  place  the  decision  upon  the  special  return  before  mentioned. 

The  second  exception  may  be  disposed  of  in  a  few  words.  In 
order  to  supersede  the  necessity  of  tracing  a  title  regularly  from  the 
State,  the  plaintiff  read  in  evidence  the  deed  from  Offutt  to  James 
Remington  and  firom  James  Remington  to  William  Remington, 
hereinbefore  mentioned ;  for  the  purpose  of  showing  that  the  defend- 
ant in  ejectment,  William  Remington,  claimed  title  under  the  said 
Offutt  And  then  offered  further  to  prove  that  the  said  deeds  were 
fraudulent  and  void,  as  against  him  the  plaintiff.  This  last  men- 
tioned evidence  was  objected  to  by  the  defendant,  but  admitted  by 
the  court ;  and  we  think  rightly  admitted.  The  deeds  were  read  by 
the  plaintiff  to  show  that  Remington  claimed  under  Offutt,  but  not 
to  show  that  he  was  a  bond  fide  purchaser.  And  when  he  after- 
wards offered  evidence  to  prove  that  these  deeds  were  fraudulent, 
there  was  nothing  in  this  offer  inconsistent  or  incompatible  with 
what  he  had  before  endeavoured  to  establish  by  the  production  of 
these  deeds.  The  third  and  last  exception  has  not  been  much  pressed 
here,  and  certainly  in  the  manner  in  which  the  point  is  here  stated, 
tiiere  is  nothing  for  this  court  to  act  upon.  The  exception  states 
generally,  that  the  plaintiff  offered  evidence  tending  to  prove  that 
the  conveyance  from  Offutt  to  James  Remington,  was  fraudulent  as 
against  the  plaintiff;  and  that  the  defendant  offered  evidence  tending 
to  prove  the  contrary ;  and  then  moved  the  court  to  instruct  the  jury, 
that,  upon  the  evidence  offered  by  the  plaintiff,  if  believed  by  them, 
he  was  not  entitled  to  recover ;  which  instruction  the  court  refused. 
No  part  of  the  evidence  given  by  the  plaintiff  to  establish  the  fraud, 
nor  any  given  by  the  defendant  to  rebut  it,  is  stated  in  the 
exception.  It  is  impossible  to  say  that  •the  circuit  court  [  *  94  ] 
were  in  error,  when  we  have  none  of  the  facts  before  us 
upon  which  their  opinion  wbs  given.  Indeed,  from  the  manner  in 
which  the  testimony  is  referred  to  in  the  exception,  it  would  seem 
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that  the  question  was  rather  one  of  fact  than  of  law ;  and  that  it  was, 
therefore,  properly  left  to  the  jury. 

An  objection  has  also  been  taken  to  the  declaration,  u]>od  the 
ground  that  the  property  sued  for  is  not  described  in  it  with  sufficient 
precision.  It  is  described  as  *'  all  that  lot,  piece,  or  parcel  of  land, 
lying,  and  being  in  Georgetown,  aforesaid,  being  that  part  of  lot 
number  153,  in  Beaty  and  Hawkins's  addition  to  Greoi^etown,  afore- 
said, which  is  bounded  ^s  follows,  to  wit,"  and  the  declaration  then 
proceeds  to  set  out  its  abuttals.  Undoubtedly,  it  has  often  been 
decided  in  Maryland,  that  a  declaration  for  a  part  of  a  tract  of  land 
by  its  name  only,  or  for  part  of  a  lot  in  a  town,  by  its  number  only, 
without  setting  out  the  lines  or  boundaries,  is  too  uncertain ;  and 
that  an  action  cannot  be  supported  upon  such  a  declaration.  But 
this  case  does  not  come  within  these  decisions,  because  the  vague 
and  imperfect  description  objected  to,  is  immediately  followed  in  the 
declaration  by  a  particular  description  by  lines  and  boundaries.  It 
is  said,  however,  that  this  description  is  also  too  vague  and  uncertain, 
and  that  the  property  is  not  sufficientiy  identified  by  abuttals,  set 
out  in  the  declaration.  We  think  otherwise.  The  description  of 
the  premises  appears  to  us  to  be  sufficient,  and  we  perceive  no 
objection  on  that  score,  which  ought  to  have  prevented  the  plaintiff 
in  the  court  below  from  sustaining  his  action. 

The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 


Peter  E.  Frevall,  Appellant,  v.  Franklin  Baohe,  Administrator 

of  John  Dabadie,  deceased,  Appellee. 

u  P.  95. 

Under  the  act  of  congress  constitnting  a  board  of  commissioners  to  pass  on  claims,  provided 
for  by  the  treaty  between  the  United  States  and  France,  of  Jaly  4, 1631,  (4  Stats,  at  Lai^ge, 
574,)  the  decision  of  the  board  between  conflicting  claimants  is  not  conclitsiye,  ai.a  the 
qnestion  of  their  respective  title  is  folly  open  to  be  adjudicated  by  the  conrta. 

The  case  is  stated  in  the  opinion  of  the  court. 
Coxe^  for  the  appellant. 
Keyy  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  this  court  upon  an  appeal  from  the  circuit 
court  for  the  District  of  Columbia. 

The  controversy  has  arisen  out  of  the  shipment  of  a  cargo  of  cotton, 
indigo,  and  coffee,  made  in  the  fall  of  1809,  in  the  brig  Spender,  £rom 


JANUARY  TERM,  1840.  867 

FrayaU  v.  Bache.    14  P. 

Philadelphia  to  St  Sebastians  or  Port  Passage.  The  vessel  duly 
airived,  and  discharged  her  cargo.  She  was  afterwards  seized,  and 
the  cargo  sequestrated  by  the  French  government.  In  the  following 
year,  the  vessel  was  liberated,  and  returned  to  the  United  States,  bat 
the  cargo  was  never  restored. 

The  cargo  of  The  Spencer  thus  sequestrated,  was  entitled  to  share 
in  the  indemnity  provided  by  the  treaty  with  France  of  July  4, 1831.^ 
But  a  dispute  arose  before  the  commissioners  appointed  under  that 
treaty,  as  to  the  right  to  five  sixteenths  of  the  indenmity  allowed  for 
this  cargo.  The  opposing  claimants  were  the  present  appellant,  who 
claimed  for  the  whole  of  the  cargo ;  and  the  appellee,  who  claimed 
for  the  said  five  sixteenths.  The  commissioners  awarded  in  favor  of 
the  latter. 

The  appellant,  thereforci  filed  his  bill  against  the  appellee,  in  the 
circuit  court  for  Washington  county,  in  the  District  of  Columbia, 
aUeging,  among  other  things,  that  a  certain  Andrew  Curder,  then  a 
resident  merchant  in  Philadelphia,  was  the  owner  of  The 
Spencer  *  and  her  cargo,  on  the  voyage  in  question  ;  that  [  *  96  ] 
the  said  seizure  and  sequestration  gave  him  a  valid  claim 
against  the  French  government,  which  he  afterwards,  for  a  valuable 
consideration,  transferred  to  the  claimant,  who  took  it  without  notice 
of  any  other  claim.  And  he  charges  ako,  that  if  Dabadie,  the  appel- 
lee's intestate,  ever  had  an  interest  in  the  cargo,  it  had  been  relin- 
quished to  Curcier  by  a  settiement  which  took  place  between  them 
in  1818,  long  before  the  assignment  to  the  complainant  And  he 
produces,  as  an  exhibit,  the  account  which,  as  he  alleges,  contains 
this  renunciation ;  and  he  prays  that  the  appellee  may  be  enjoined 
from  receiving  the  five  sixteenths  awarded  to  him  by  the  commis- 
sioners; and  that  the  Secretary  of  the  Treasury,  and  the  Treasurer 
of  the  United  States,  may  be  enjoined  from  paying  it 

To  this  bill  the  appellee  put  in  his  plea  and  answer,  pleading  the 
award  of  the  commissioners  in  bar  of  the  complainant's  bill;  and  also 
insisting,  by  way  of  answer,  Dabadie  owned  the  five  sixteenths  of  the 
cargo  in  question,  and  had  a  valid  claim,  on  that  account,  against  the 
French  government ;  that  he  had  never  transferred  or  relinquished  it 
to  Curcier ;  and  that  his  (Dabadie's)  administrator  was  entifled  to 
receive  it  out  of  the  indemnity  provided  by  treaty ;  and  he  exhibits, 
as  the  evidence  of  his  interest  in  this  cargo,  an  account,  signed  by 
Andrew  Curcier,  in  behalf  of  himself  and  Stephen  Curcier,  and  dated 
June  16, 1810. 

A  general  replication  was  put  in  by  the  complainant :  and  the  tes- 
timony of  a  witness  residing  at  Marseilles,  in  France,  was  taken  by 

I  8  Stats,  at  Large,  430. 
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agreement  of  parties.  This  witness,  it  appears,  is  a  native  of  France, 
but  resided  in  Philadelphia,  and  was  engeiged  in  commerce  there 
from  the  year  1796  mitil  1827,  when  he  returned  to  his  own  country, 
where  he  has  ever  since  resided.  He  was  intimate  with  Curcier  and 
Dabadie ;  and  he  states  in  his  testimony,  that  in  the  year  1818,  at 
Philadelphia,  he,  as  rhnpire  and  mutual  friend,  settled  an  account 
between  them,  in  which  all  differences  were  finally  adjusted ;  that  the 
voyage  of  The  Spencer  to  St.  Sebastians,  and  the  ownership  of  her 
cargo,  were  settled  in  that  account ;  and  that  by  the  terms  of  the  set- 
tlement, the  claim  on  the  French  government  for  indemnity  was  after- 
wards to  belong  to  Curcier.  The  witness  mentions  circumstances 
which  took  place  at  the  settlement,  to  show  that  his  memory  is  firm 
and  accurate  in  relation  to  it  He  states  that  it  was  reduced  to 
writing  in  the  shape  of  an  account  current,  as  was  customcuy,  and 
that  two  accounts  were  made,  exactly  the  same  in  every  particular, 
both  original,  and  one  of  them  delivered  to  each  of  the  parties.  No 
account  current,  however,  was  exhibited  to  the  witness  at  the  time 
of  his  examination,  and  none,  therefore,  has  been  identified  by  him 
as  the  account  current  settled  between  the  parties  in  1818 ;  and  he 
states  that  he  had  not  recently  seen  it,  nor  had  any  communication 
from  any  one  in  relation  to  its  contents. 

Upon  the  hearing,  the  circuit  court  dissolved  the  injunction,  and 
dismissed  the  bill ;  and  the  case  is  brought  before  this  court  by  the 

appeal  of  the  complainant 
[  •  97  ]       •  Two  questions  have  been  presented  for  consideration 

here  :  1.  Is  the  decision  of  the  commissioners  appointed 
under  the  treaty  with  France,  conclusive  upon  the  rights  of  the  par- 
ties ?  2.  If  the  case  is  not  concluded  by  the  decision  of  the  commis- 
sioners, is  the  appellant,  upon  the  testimony  in  the  record,  entitled  to 
relief  ? 

Upon  the  first  question  the  court  have  entertained  no  doubt  This 
case  cannot,  we  think,  be  distinguished  from  the  cases  of  Ck>meg7S 
V.  Vasse,  1  Pet  212,  and  Sheppard  and  others  v.  Taylor  and  others, 
5  Pet.  710.  It  has  been  argued  on  the  part  of  the  appellee  that  these 
cases  were  decided  under  the  treaty  with  Spain,^  and  that  the  lan- 
guage of  that  treaty,  and  of  the  act  of  congress  ^  creating  the  board 
of  commissioners  under  it,  differs  materially  from  the  treaty  and  act 
of  congress  under  consideration,  when  defining  the  powers  of  the 
board.  It  is  true  that  there  is  a  difference  in  the  words  used,  but  in 
our  judgment  they  mean  the  same  thing.  The  rules  by  which  the 
board  is  directed  to  govern  itself  in  deciding  the  cases  that  come 
before  it,  and  the  manner  in  which  it  was  constituted  and  organized, 
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show  the  parposes  for  which  it  was  created.  It  was  established  fox 
the  purpose  of  deciding  what  claims  were  entitled  to  share  in  the 
indemnity  promised  by  the  treaty ;  and  they,  of  course,  awarded  the 
amount  to  such  person  as  appeared  from  the  papers  before  them  to 
be  the  rightful  claimant  But  there  is  nothing  in  the  frame  of  the 
law  establishing  this  board,  or  in  the  manner  of  constituting  and 
organizing  it,  that  would  lead  us  to  infer  that  larger  powers  were  in- 
tended to  be  given  than  those  conferred  upon  the  commissioners  under 
the  Spanish  treaty.  The  plea,  therefore,  put  in  by  the  defendant 
in  bar  of  the  complainant's  bill,  cannot  be  sustained,  and  the  case  is 
folly  open  before  this  court  upon  its  merits. 

Upon  the  second  point  there  has  been  much  more  difficulty.  It  is 
very  clear  that  Dabadie  was  the  owner  of  five  sixteenths  of  the  cargo 
of  The  Spencer,  upon  the  voyage  in  the  fall  of  1809,  from  Philadel- 
phia to  St  Sebastians  or  Port  Pdssage.  This  is  abundantly  proved 
by  the  account  stated  and  signed  by  Andrew  Curcier,  for  himself  and 
Stephen  Curcier,  in  June,  1810.  For  Dabadie,  in  this  account,  is 
charged  with  J13,700.13,  for  his  five  sixteenths  of  the  cargo,  and  with 
1^3,993.95,  for  insurance  upon  it  He  was,  therefore,  entitled  to  in- 
demnity to  the  extent  of  his  interest  in  the  cargo,  and  had  a  valid  and 
just  claim  for  it  against  the  French  government 

Has  this  interest  been  transferred  to  Curcier  ?     The  witness  above- 
mentioned  deposed  that  it  was  relinquished  to  him,  and  the  agree- 
ment reduced  to  writing  in  an  account  current,  settled  in  June,  1818. 
If  such  an  account  had  been  produced  by  the  plaintiff,  it  would  decide- 
the  controversy  in  his  favor.     He  does,  indeed,  produce  an  account 
settled  between  the  parties,  with  mutual  acquittances,  in  June,  1818. 
But  it  is  not  such  an  account  as  the  witness  describes.     Neither  of 
the  sums  with  which  Dabadie  was  debited  in  the  account 
of  1810,  for  his  share  of  the  cargo,  and  for  insurance,  •  ap-  [  *  98  ], 
pear  in  any  way  in  this  account  of  1818.     The  acquittances, 
therefore,  then  executed,  do  not  apply  to  them.     They  apply  only  to* 
claims  which  the  parties  may  have  had  against  one  another,  and  not 
to  claims  which  either  of  them  had  against  the  French  government,. 
or  any  other 'third  party. 

There  is  an  item  in  the  account  of  1818  which  has  been  much 
relied  on  by  the  complainant,  in  which  Dabadie  is  credited  with  five 
sixteenths  of  the  proceeds  of  The  Spencer's  cargo  on  this  voysige,. 
sold  at  six  months'  credit  But  there  is  nothing  to  show  that  any 
part  of  the  outward  ceurgo  was  sold  in  France.  On  the  contrary,  the 
bill  states  that  the  whole  cargo  was  sequestrated,  and  claims  indem- 
nity for  the  whole ;  and  the  answer  admits  the  seizure  of  the  whole, 
and  claims  indemnity  for  five  sixteenths  of  the  entire  cargo.     We 
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cannot,  therefore,  suppose  that  this  item  refers  to  the  proceeds  of  her 
outward  cargo ;  for  such  an  inference  would  be  contrary  to  the  aUe- 
gations  of  both  the  bill  and  the  answer.  And  if  it  refers  to  a  home- 
ward cargo,  there  is  no  evidence  to  show  that  such  a  cargo  was 
brought  by  The  Spencer ;  nor,  if  brought,  by  what  means  or  out  of 
what  funds  it  was  procured.  There  is  certainly  nothing  in  the  record 
to  connect  this  item  in  any  manner  with  the  outward  cargo,  which 
was  seized,  nor  to  alter  the  rights  of  property  in  it  It  does  not  an* 
sWer  the  description  which  the  witness  gives  of  the  account  which  he 
settled  in  1818,  as  the  umpire  and  mutual  friend  of  the  parties ;  and 
it  is  highly  probable  that  the  transaction  of  which  he  speaks  may, 
from  the  lapse  of  time,  have  been  confounded  with  some  subsequent 
voyage  of  the  same  vessel,  out  of  which  disputes  may  have  arises 
between  the  parties.  He  states  that  he  has  not  seen  the  account,  nor 
communicated  with  any  person  about  it;  and  after  twenty  years  have 
passed,  it  ought  not  to  be  a  matter  of  surprise  or  reproach  if  some  of 
the  items  of  an  account^  and  some  of  the  circumstances  connected 
with  the  settlement  of  it,  were  not  •accurately  remembered.  At  all 
events,  there  is  nothing  in  the  account  of  1818,  or  any  account  in  the 
case,  that  would  justify  us  in  saying  that  the  claim  of  Dabadie  to  the 
indemnity  in  question  was  transferred  to  Curcier,  as  charged  in  the 
biU. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

11  H.  529. 


John  Peters,  and  John  Peters,  Jr.,  Plaintiffii,  v.  The  Warben 

Insurance  Company,  Defendants. 

14  P.  99. 

Where  a  collision  occurred,  m  the  River  Elbe,  between  a  vessel  insared  by  the  defendants, 
and  another  vessel,  and  npon  a  libel  in  an  admiralty  court,  in  Hamburg,  by  the  master  of 
the  latter,  against  the  former  vessel,  the  court  decreed  that  the  collision  was  without  fault 
on  either  side,  and,  pursuant  to  the  law  of  the  tribunal,  each  was  to  bear  half  the  entire 
loss  suffered  by  both ;  Held^  1 .  That  the  collision  was  the  proximate  cause  of  the  whole 
loss  borne  by  the  vessel  insured.  2.  That  the  foreign  law,  which  imposed  part  of  the  lost 
suffered  by  the  other  vessel  on  the  vessel  Insured,  was  not  to  be  deemed  the  canse  of  that 
loss  to  the  insured.   3.  That  the  underwriters  were  liable  for  it. 

The  case  is  stated  in  the  opinion  of  the  court. 

ParsonSy  for  the  defendants. 

Webstefy  contra. 

[  •  107  ]      •  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  the  case  of  a  division  of  opinion,  certified  to  thii 
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court  by  the  judges  of  the  circuit  court  for  the  district  of  Massachu- 
setts. 

The  defendant,  by  a  policy  of  insurance,  dated  the  1st  of  April, 
1836,  insured  the  plaintiffs,  for  whom  it  may  concern,  payable  to 
them  ^8,000,  on  the  ship  Paragon,  for  the  term  of  one  year,  com- 
mencing the  risk  on  the  13th  of  March,  1836,  at  noon,  at  five  per  cent. 
The  policy  contained  the  usual  risks,  and  among  others,  that  of  perils 
of  the  sea.  The  declaration  alleged  a  loss,  by  collision  with  another 
vessel,  without  any  fault  of  the  master  or  crew  of  The  Paragon ;  and 
also  insisted  on  a  general  average  and  contribution.  The  parties  at 
the  trial  agreed  upon  a  statement  of  facts ;  by  which  it  appeared  that 
The  Paragon  was  owned  by  the  plaintiffs,  and  was  in  part  insured 
by  the  defendants,  by  the  policy  above  mentioned.  On  the  10th  of 
November,  1836,  The  Paragon  sailed  from  Hamburg,  in  ballast,  for 
Gottenburgh,  to  procure  a  cargo  of  iron  for  the  United  States.  While 
proceeding  down  the  Elbe,  with  a  pilot  on  board,  she  came  in  con- 
tact with  a  galliot)  called  The  Frau  Anna,  and  sunk  her.  By  this 
accident  The  Paragon  lost  her  bowsprit,  jib-boom,  and  anchor,  and 
sustained  other  damage,  which  obliged  her  to  put  into  Cuxhaven,  a 
port  at  the  mouth  of  the  Elbe,  and  subject  to  the  jurisdiction  of  Ham- 
burg, for  repairs.  Whilst  lying  there,  the  captain  of  the  galliot 
libelled  The  Paragon  in  the  marine  court,  alleging  that  the  loss  of 
the  vessel  was  caused  by  the  carelessness  or  fault  of  those  on  board 
of  The  Paragon.  The  ship  was  arrested ;  but  was  subsequently  re- 
leased on  security  being  given  by  the  agents  of  the  owners,  to  respond 
to  such  damages  as  should  be  awarded  by  the  court  Upon  the  hear- 
ing of  the  cause,  the  court  decided  that  the  collision  was  not  the 
result  of  fault  or  carelessness  on  either  side,  and  that,  therefore,  ac- 
cording to  the  marine  law  of  Hamburg,  the  loss  was  a  general  aver- 
age loss,  and  to  be  borne  equally  by  each  party ;  that  is  to  say,  that 
The  Paragon  was  to  bear  one  half  of  the  expenses  of  her  own  repairs, 
and  to  pay  one  half  of  the  value  of  the  galliot ;  and  that  the  galliot 
was  to  bear  the  loss  of  one  half  of  her  own  value,  and  to 
pay  one  half  of  the  repairs  of  The  *  Paragon ;  the  result  of  [  *  108.  ] 
which  was,  that  The  Paragon  was  to  pay  the  sum  of  ^2,600, 
being  one  half  of  the  value  of  the  galliot,  (^3,000,)  after  deducting  one 
half  of  her  own  repairs,  ($400.)  The  owners  of  The  Paragon  hav- 
ing no  funds  in  Hamburg,  the  captain  was  obliged  to  raise  the 
money  on  bottomry.  There  being  no  cargo  on  board  of  The  Para- 
gon, and  no  freight  earned.  The  Paragon  was  obliged  to  bear  the 
whole  loss. 

Upon  this  state  of  facts  the  question  arose,  whether  in  this  case 
the  contributory  amount  paid  by  The  Paragon  on  account  of  the  col- 
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liaion,  was  a  direct,  positive,  and  proximate  effect  from  the  accident, 
in  such  sense  as  to  render  the  defendants  liable  therefor.  Upon  this 
question  the  judges  were  opposed  in  opinion ;  and  it  has  accordingly 
been  certified  to  this  court  for  a  final  decision. 

That  a  loss  by  collision,  without  any  fault  on  either  side,  is  a  loss 
by  the  perils  of  the  sea,  within  the  protection  of  the  policy  of  insur- 
ance, is  not  doubted.  So  far  as  the  injury  and  repairs  done  to  The 
Paragon  itself  extend,  it  is  admitted  that  the  underwriters  ate  liable 
for  all  the  damages.  The  only  point  is,  whether  the  underwriters 
are  liable  for  the  contribution  actually  paid  on  account  of  the  loss  of 
the  galliot 

This  point  does  not  appear  ever  to  have  been  decided  in  any.  of 
the  American  courts.  It  is  proper,  therefore,  to  examine  it  upon 
principle ;  and  to  ascertain  what  is  the  true  bearing  of  the  foreign 
authorities  upon  it 

And  first  upon  principle :  that  the  owners  of  The  Paragon  have 
been  compelled  to  pay  this  contribution  without  any  fault  on  their 
side,  is  admitted ;  that  it  constituted  a  proper  subject  of  cognizance 
by  the  marine  court  of  Hamburg,  the  collision  having  occurred 
within  the  territorial  jurisdiction  of  that  city,  is  also  admitted ;  and 
that  the  claim  constituted  a  charge  or  lien  upon  The  Paragon,  accord- 
ing to  the  local  law,  capable  of  being  enforced  by  a  proceeding  in 
renty  is  equally  clear.  Why,  then,  should  not  the  loss  be  borne  by 
the  underwriters,  since  it  was  an  unavoidable  incident  or  consequence 
reisulting  from  the  collision  ? 

The  argument  is,  that  in  the  law  of  insurance,  which  governs  the 
present  contract,  it  is  a  settled  rule  that  underwriters  are  liable  only 
for  losses  arising  from  the  proximate  cause  of  the  loss,  and  not  for 
losses  arising  from  a  remote  cause,  not  immediately  connected  with 
the  peril.  Causa  proxima  rum  remota  spectatur.  The  rule  is  correct, 
when  it  is  understood  and  applied  in  its  true  sense ;  and,  as  such,  it 
has  been  repeatedly  recognized  in  this  court  But  the  question,  in 
all  cases  of  this  sort^  is,  what,  in  a  just  sense,  is  the  proximate  cause 
of  the  loss  ? 

The  argument  in  the  present  case,  on  the  part  of  the  defendants, 
is,  that  the  law  of  Hamburg  is  the  immediate  or  proximate  cause 
of  the  loss  now  claimed,  and  the  collision  is  but  the  remote  cause. 
But  surely  this  is  an  over-refinement,  and  savors  more  of  metaphysical 
than  of  legal  reasoning.  If  the  argument  were  to  be  fol- 
[  *  109  ]  lowed  *out,  it  might  be  said,  with  more  exactness,  that  the 
decree  of  the  court  was  the  proximate  cause,  and  the  law 
of  Hamburg  the  remote  cause  of  this  loss.  But  law,  as  a  practical 
science,  does  not  indulge  in  such  niceties.     It  seeks  to  admixustei 
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justice  according  to  the  fair  interpretation  of  the  intention  of  the  par- 
ties ;  and  deems  that  to  be  a  loss  within  the  policy,  which  is  a  natural 
or  necessary  consequence  of  the  peril  insured  against.  In  a  just 
view  of  the  matter,  the  collision  was  the  sole  proximate  cause  of  the 
loss ;  and  the  decree  of  the  court  did  but  ascertain  and  fix  the  amount, 
chargeable  upon  The  Paragon,  and  attached  thereto  at  the  very  mo- 
ment of  the  collision.  The  contribution  was  a  consequence  of  the 
collision,  and  not  a  cause.  It  was  an  incident  inseparably  connected,  in 
contemplation  of  law,  with  the  sinking  of  the  galliot ;  and  a  damage 
immediate  direct,  and  positive,  from  the  collision.  In  the  common 
case  of  an  action  for  damages  for  a  tort  done  by  the  defendant,  no 
one  is  accustomed  to  call  the  verdict  of  the  jury,  and  the  judgment  of 
the  court  thereon,  the  cause  of  the  loss  to  the  defendant.  It  is  properly 
attributed  to  the  original  tort,  which  gave  the  right  to  damages  conse- 
quent thereon;  which  damages  the  verdict  and  judgment  ascertained; 
but  did  not  cause. 

But  let  us  see  how  the  doctrine  is  applied  in  other  analogous  cases 
of  insurance,  to  which,  as  much  as  to  the  present  case,  the  same 
maxim  ought  to  apply,  if  there  is  any  just  foundation  for  it  here.  If 
there  be  any  commercial  contract  which,  more  than  any  other,  re- 
quires the  application  of  sound  common  sense  and  practical  reason- 
ing in  the  exposition  of  it,  and  in  the  uniformity  of  the  application 
of  rules  to  it,  it  is  certainly  a  policy  of  insurance  ;  for  it  deals  with 
the  business  and  interests  of  common  men,  who  are  unused  to  deal 
with  abstractions  and  refined  distinctions.  Take  the  case  of  a  jetti- 
son at  sea,  to  avoid  a  peril  insured  against  It  is  a  voluntary  sacri- 
fice, and  may  be  caused  by  the  perils  of  the  sea ;  but  it  is  ascertained 
long  afterwards ;  and  that  ascertainment,  whether  made  by  a  court 
of  justice  or  by  an  agreement  of  the  parties,  would,  in  the  sense  of 
the  maxim  contended  for  in  the  argument,  be  the  immediate  cause 
of  the  contribution,  and  the  jettison  but  a  remote  cause ;  and  the 
violence  of  the  winds  and  waves  a  still  more  remote  cause  of  the 
jettison.  Yet  all  such  niceties  are  disregarded,  and  the  underwriters 
are  held  liable  for  the  loss  thus  sustained  by  the  jettison,  as  a  general 
average.  It  is  no  answer  to  say,  that  this  is  now  the  admitted  doc- 
trine of  the  law ;  and  therefore  it  is  treated  as  a  loss  within  the  policy. 
The  true  question  to  be  asked  is,  why  is  it  so  treated?  General 
average,  as  such,  is  not  eo  nomine^  insured  against  in  our  policies.  * 
It  is  only  payable  when  it  is  a  consequence,  or  result,  or  incident 
(call  it  which  we  may)  of  some  peril  positively  insured  against ;  as, 
for  example,  of  the  perils  of  the  sea.  The  case  of  a  ransom  after 
capture  stands  upon  similar  grounds.  The  ransom  is,  in  a  strict 
metaphysical  sense,  no  natural  consequence  of  the  capture.  It  ma,y 
VOL.  XIII.  32 


•74         SUPREME   COURT  OF   THE  UNITED   STATES. 


Peters  v.  The  Warren  Insarance  Co.    14  P. 


be  agreed  upon  long  afterwards ;  and  if  we  were  to  look  to  the  im- 
mediate cause,  it  might  be  said  that  the  voluntary  act  of 
[  •  110  ]  the  party  *  in  the  payment  was  the  cause  of  the  loss.  But 
the  law  treats  it  as  far  otherwise  ;  and  deems  the  ransom  a 
necessary  means  of  deliverance  from  a  peril  insured  against,  and  act- 
ing directly  upon  the  property.  The  expenses  consequent  upon  a 
capture,  where  restitution  is  decreed  by  a  court  of  admiralty  upon  the 
payment  of  all  the  costs  and  expenses  of  the  captors,  fall  under  a 
similar  consideration.  In  such  cases,  the  decree  of  the  court  allowing 
the  costs  and  expenses  may  be  truly  said  to  be  the  immediate  cause 
of  the  loss ;  but  courts  of  justice  treat  it  also  as  the  natural  conse- 
quence of  the  capture. 

A  still  more  striking  illustration  will  be  found  in  the  case  of  sal- 
vage decreed  by  a  court  of  admiralty  for.  services  rendered  to  a  vessel 
in  distress.  The  vessel  may  have  been  long  before  dismasted  or 
otherwise  injured,  or  abandoned  by  her  crew  in  consequence  of  the 
perils  of  the  winds  and  waves ;  and  the  salvage  decreed  in  such  a 
case,  would  seem,  at  the  first  view,  far  removed  from  the  original 
peril,  and  disconnected  from  it ;  and  yet,  in  the  law  of  insurance,  it 
is  constantly  attributed  to  the  original  peril,  as  the  direct  and  proxi- 
mate cause ;  and  the  underwriters  are  held  responsible  therefor,  al- 
though salvage  is  not  specifically,  and  in  terms,  insured  against 

These  are  by  no  means  the  only  illustrations  of  the  danger  of  in- 
troducing such  an  application  of  the  maxim  into  the  law  of  insurance, 
as  is  now  contended  for.  Suppose  a  perishable  cargo  is  greatly  dam- 
aged by  the  perils  of  the  sea,  and  it  should,  in  consequence  thereof, 
long  afterwards,  and  before  arrival  at  the  port  of  destination,  become 
gradually  so  putrescent  as  to  be  required  to  be  thrown  overboard  for 
the  safety  of  the  crew ;  the  immediate  cause  of  the  loss  would  be  the 
act  of  the  master  and  crew ;  but  there  is  no  doubt  that  the  under- 
writers would  be  liable  for  a  total  loss,  upon  the  ground  that  the 
operative  cause  was  the  perils  of  the  sea.  Suppose  a  vessel  which 
is  insured  against  fire  only,  is  struck  by  lightning,  and  takes  fire  ;  and 
in  order  to  save  her  from  utter  destruction,  she  is  scuttled  and  sunk 
in  shoal  water,  and  she  cannot  afterwards  be  raised ;  it  might  be  said 
that  the  immediate  cause  of  the  loss  was  the  scuttling ;  but  in  a 
juridical  sense,  it  would  be  attributed  to  the  fire ;  and  the  under.writ- 
,ers  would  be  held  liable  therefor.  Suppose  another  case,  that  of  a 
vessel  insured  against  all  perils  but  fire  ;  and  she  is  shipwrecked  by 
a  storm  on  a  barbarous  coast,  and  is  there  burnt  by  the  natives ;  it 
might  be  said  that  the  proximate  cause  of  the  loss  was  the  fire ;  and 
yet  there  is  no  doubt  that  the  underwriters  would  be  held  liable  on 
the  policy,  upon  the  ground  that  the  vessel  had  never  been  delivered 
from  the  original  peril  of  shipwrecL 
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niusiarations  of  this  sort  might  be  pursued  much  further,  but  it 
Beems  umiecessary.  Those  which  have  been  already  suggested  suf- 
ficiently establish  that  the  maxim,  causa  proxima  non  remota  spectaiur^ 
is  not  without  limitations ;  and  has  never  been  applied  in  matters  of 
insurance  to  the  extent  contended  for ;  but  that  it  has  been  constantly 
qualified,  and  constantly  applied  only  in  a  modified  practical  sense, 
to  the  perils  insured  against.  In  truth,  in  the  present  case, 
*the  loss  occasioned  by  the.  contribution  is  (as  has  been  al-  [  *111  | 
ready  suggested)  properly  a  consequence  of  the  collision ; 
and  in  no  just  sense  a  substantive  independent  loss. 

In  the  next  place,  how  stand  the  authorities  on  this  subject?  The 
only  authority  which  has  been  cited  by  the  counsel  for  the  defend- 
ants, to  sustain  their  argument,  is  the  case  of  De  Vaux  v,  Salvador, 
4  Adolphus  &  Ellis,  420.  That  case  is  certainly  direct  to  the  very 
point  now  in  judgment.  It  was  a  case  of  collision,  where  the  assured 
had  been  compelled  to  pay  for  an  injury  done  to  another  vessel  by 
the  mutual  fault  of  both  vessels,  according  to  the  rule  of  the  English 
court  of  admiralty ;  which,  in  a  case  of  mutual  fault,  apportions  the 
loss  between  them.  Lord  Denman,  in  delivering  the  opinion  of  the 
court,  admitted  that  the  point  was  entirely  new  ;  and  after  referring 
to  the  above  maxim,  said :  '<  It  turns  out  that  the  ship  (insured)  has 
done  more  damage  than  she  has  received,  and  is  obliged  to  pay  the 
owners  of  the  other  ship  to  some  amount,  under  the  rule  of  the  court 
of  admiralty.  But  this  is  neither  a  necessary  nor  a  proximate  effect 
of  the  perils  of  the  sea.  It  grows  out  of  an  arbitrary  provision  in  the 
law  of  nations ;  from  views  of  general  expediency,  not  as  dictated  by 
natural  justice,  nor  (possibly)  quite  consistent  with  it ;  and  can  no 
more  be  charged  on  the  underwriters  than  a  penalty  incurred  by  con- 
travention of  the  revenue  laws  of  any  particular  State,  which  was 
rendered  inevitable  by  perils  insured  against."  This  is  the  whole 
reasoning  of  the  learned  judge  upon  the  point ;  and  with  .great  re- 
spect, if  the  views  already  suggested  are  well  founded,  it  is  not  sup- 
ported by  the  analogies  of  the  law,  or  by  the  principles  generally 
applied  to  policies  of  insurance.  The  case  of  a  penalty,  put  by  the 
learned  judge,  does  not  strike  us  with  the  same  force  as  it  does  his 
lordship.  If  any  nation  should  be  so  regardless  of  the  principles  of 
natural  justice,  as  to  declare  that  a  vessel  driven  on  shore  by  a  storm 
should  be  forfeited  because  its  revenue  laws  were  thereby  violated ; 
it  would  then  deserve  consideration  whether  the  underwriters  would 
not  be  liable  for  the  loss,  as  an  inevitable  incident  to  the  shipwreck. 
At  all  events,  the  point  is  too  doubtful  in  itself  to  justify  us  in  adopt- 
ing it  as  the  basis  of  any  reasoning  in  the  present  case. 
'   The  case  before  the  king's  bench  was  confessedly  new,  and  doet 
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not  appear  upon  this  point  to  have  been  much  argued  at  the  bar.  It 
seems  to  have  been  decided,  principally,  upon  the  ground  of  the 
absence  of  any  authority  in  favor  of  the  assured ;  and  as  it  appears 
to  us,  in  opposition  to  the  analogies  furnished  by  other  acknowledged 
doctrines  in  the  law  of  insurance. 

The  same  question,  however,  has  undergone  the  deliberate  con- 
sideration of  some  of  the  greatest  maritime  jurists  of  continental 
Europe ;  and  the  result  at  which  they  have  arrived  is  directly  oppo- 
site to  that  of  the  king's  bench.  Pothier  lays  it  down  as,  in  his  opinion, 
the  clear  result  of  the  contract  of  insurance,  that  the  underwriters  are 
bound  to  pay  not  only  the  direct  loss  occasioned  by  any  peril  insured 
against,  but  all  the  expenses  which  follow  as  a  consequence 
[  •  X12  ]  •therefrom.  Pothier,  Traits  d' Assurance,  n.  49.  Estrangin, 
a  very  excellent  modern  commentator  upon  Pothier,  (Es- 
trangin's  note,)  asserts  that  there  is  not  the  slightest  doubt  on  the 
subject.  Emerigon,  whose  reputation  as  a  writer  on  the  law  of 
insurance  is  second  to  no  one,  unequivocally  adopts  the  same  opin- 
ion. Emerig.  Assur.  c.  12,  §  14,  pp.  414-417.  In  short,  all  those 
learned  foreigners  hold  the  doctrine  that  whenever  the  thing  insured 
becomes  by  law  directly  chargeable  with  any  expense,  contribution, 
or  loss,  in  consequence  of  a  particular  peril,  the  law  treats  that  peril, 
for  all  practical  purposes,  as  the  proximate  cause  of  such  expense, 
contribution,  or  loss.  And  this  they  hold,  not  upon  any  peculiar  pro- 
visions of  the  French  ordinance,  but  upon  the  general  principles  of 
law  applicable  to  the  contract  of  insurance.  In  our  opinion  this  is 
the  just  sense  and  true  interpretation  of  the  contract. 

It  has  been  suggested  that  there  is  a  difference  between  our  poli- 
cies and  the  French  policies ;  the  latter  containing  an  express  enu- 
meration of  fortuitous  collision,  or  running  foul,  (abordage  fortuity 
as  a  peril  insured  against ;  while  in  our  policies  it  falls  only  under 
the  more  general  head  of  perils  of  the  sea."  But  this  furnishes  no 
just  ground  for  any  distinction  in  principle.  The  reasoning,  if  any, 
to  be  derived  from  this  circumstance,  would  seem  rather  to  apply 
with  more  force  in  favor  of  the  plaintiff,  since,  even  when  the  risk 
of  collision  is  speoifioally  enumerated,  the  expenses  and  contribution 
attendant  upon  it  are  treated  as  inseparable  from  the  direct  damage 
to  the  vessel  itself,  as  a  part  of  the  loss.  In  short,  whether  a  partic- 
ular risk  is  specified  in  terms,  or  is  comprehended  in  the  general 
words  of  the  policy,  the  same  result  must  arise,  namely,  that  the  un- 
derwriters are  to  bear  all  losses  properly  attributable  to  that  peril ; 
and  no  other  losses. 

.  It  may  be  proper  to  remark,  that  the  rule  which  we  here  adopt, 
is  just  as  likely,  in  actual  practice,  to  operate  favorably  as  unfavor^ 
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ably  to  the  underwriters.  If  by  the  collision  The  Paragon  had  been 
sunk,  and  the  galliot  saved,  the  tmderwriters  would  have  had  the  entire 
benefit  of  the  reciprocity  of  the  role.  It  would  sound  odd  that  in 
such  a  case  the  underwriters -should  be  entitled  to  receive  the  full 
benefit  of  the  Hamburg  law  for  their  own  indemnity ;  and  yet  in 
the  opposite  case,  that  they  should  escape  from  the  burden  imposed 
by  that  law. 

In  aU  foreign  voyages,  the  underwriters  necessarily  have  it  in  con- 
templation that  the  vessel  insured  must,  or  at  least  may  be,  subjected 
to  the  operation  of  the  laws  of  the  foreign  potts  which  are  visited. 
Those  very  laws  may  in  some  cases  impose  burdens,  and  in  some 
cases  give  benefits,  different  from  our  laws ;  and  yet  there  are  cases 
under  policies  of  insurance,  where  it  is  admitted  that  the  foreign  law 
will  govern  the  rights  of  the  parties,  and  not  the  domestic  law. 
Such  is  the  known  case  of  a  general  average,  settled  in  a  foreign  port 
according  to  the  local  law ;  although  it  may  differ  firom  our  own. 
Simonds  v.  White,  2  Barn.  &  Cresw.  805.  In  the  present  case, 
the  policy  was  on  time,  and  the  vessel  had,  as  it  were,  a 
*  roving  commission  to  visit  any  foreign  port;  and  of  course  [  *  113  ] 
might  well  be  presumed  at  difierent  periods  to  come  under 
the  dominion  of  various  codes  of  laws,  which  might  subject  her  to 
vaiious  expenditures  and  burdens.  The  underwriters  have  no  right 
to  complain,  that  when  those  expenditures  and  burdens  arise  from  a 
peril  insured  against,  they  are  compelled  to  pay  them ;  for  they  were 
bound  to  have  foreseen  the  ordinary  incidents  of  the  voyage.  Sup* 
pose  a  vessel  injured  by  the  perils  of  the  sea  puts  into  a  foreign  port 
to  repair,  and  the  license  to  repair,  or  the  repairs  themselves,  are 
burdened  with  a  heavy  revenue  duty ;  no  one  will  doubt  that  the 
charge  must  be  borne  by  the  underwriters,  as  an  expense  incident 
to  :the  repair ;  and  yet  it  might  truly  be  said  not  to  be  the  natural 
result  of  the  peril,  but  only  a  charge  imposed  by  law,  consequent 
thereon. 

Upon  the  whole,  we  are  of  opinion  that  it  be  certified  to  the  circuit 
court,  that  in  this  case  the  contributory  amount  paid  by  The  Paragon, 
on  account  of  the  collision,  was  a  direct,  positive,  and  proximate 
effect  from  the  accident,  in  such  sense  as  to  render  the  defendants 
liable  therefor  upon  this  policy. 

6  H.  441 ;  6  H.  844;  14  H.  3S1. 
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James  Atkins,  Appellant,  t;.  N.  and  J.  Dick  and  CompanTi 

Appellees. 

UP.  lU. 

To  a  bill  to  enjoin  a  jndg;ment  by  an  indorsee  against  an  indorser  of  a  bill  of  exchange,  npoa 
the  ground  that  it  has  been  paid  by  the  drawer,  without  the  knowledge  of  the  complain- 
ant, before  the  judgment  was  recoTcred,  the  drawer  is  not  a  necessary  party. 

The  case  is  stated  in  the  opinion  of  the  court 

CockCy  for  the  appellant 

Crittenden^  contra. 

{  *  118  ]      *  Barbour,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the 
United  States,  for  the  southern  district  of  Mississippi. 

The  appellant  was  the  payee  of  a  bill  of  exchange  drawn  by  Cain 
and  Lusk,  which  he  indorsed  to  Parham  N.  Booker,  who  indorsed  i1^ 
to  N.  and  J.  Dick  and  Ck)mpany. 

The  bill  having  been  dishonored,  Dick  and  Company  brought 
suit  thereon,  and  recovered  a  judgment  against  Atkins,  the  first 
indorser. 

Upon  this  judgment  an  execution  was  issued,  a  forthcoming  bond 
was  taken  and  forfeited ;  by  reason  whereof,  the  bond,  according  to  a 
statute  of  Mississippi,  had  the  force  of  a  judgment,  on  which  execu- 
tion was  issued. 

Atkins  thereupon  filed  his  bill  in  equity,  in  which  he  alleged  that 
he  had  ascertained,  and  verily  believed,  that  Dick  and  Company  bad 
been  paid  the  amount  of  the  bill  of  exchange,  before  the  institution 
of  their  suit  against  him ;  but  that  he  had  no  knowledge  of  it  at  the 
time  of  the  giving  and  forfeiture  of  the  forthcoming  bond.  That  he 
was  advised,  and  verily  believed,  that  the  bill  of  exchange  was  paid 
to  Dick  and  Company,  by  Parham  N.  Booker,  before  the  suit  was 
brought;  and  that  it  was  paid,  because  of  effects  placed  in  the  hands 
of  said  Booker  by  Lusk,  one  of  the  drawers  of  the  bill  of  exchange. 
That  he  was  advised,  and  believed,  that  he  would  have  had  a  good 
defence  against  Booker,  on  account  of  said  effects  received  by  him 
from  Lusk,  with  which  to  pay  the  bill,  in  case  said  Booker  had  sued 
in  his  own  name,  thereon.  That  the  names  of  Dick  and  Company 
were  used  with  the  intent  to  defeat  him  of  that  defence,  in  case  he 
became  advised  that  said  effects  had  been  placed  in  the  hands  of 
Booker  by  Lusk,  with  which  to  pay  and  satisfy  the  bilL  The  bill 
charged  that  in  these  proceedings  the  appellant  had  been  most  pal- 
pably defrauded ;  and  tiiat,  in  order  to  consummate  the  fraud,  Dick 
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and  Company  had  caused  execution  to  issue  on  the  judgment  created 
by  the  forfeited  forthcoming  bond,  which  was  then  in  the  hands  of 
the  marshal ;  and  it  prayed  an  injunction,  a  perpetuation  thereof,  and 
for  general  relief.  An  injunction  was  granted.  The  de- 
fendants •  demurred  to  the  bill,  assigning  three  causes  of  [  *  119  ] 
demurrer,  to  wit :    1.  That  Booker  was  not  made  a  party. 

2.  That  neither  the  amount,  nor  the  value,  nor  the  nature  of  the 
effects,  charged  in  the  bill  to  have  been  paid  to  the  second  indorser, 
was  specified ;  and  that  it  was  not  stated  what  part  or  portion  was 
discharged,  nor  whether  any  of  such  effects  proved  to  be  productive. 

3.  That  the  bill  contained  no  matter  or  grounds  on  which  the  court 
could  grant  the  relief  prayed  for.  The  court  sustained  the  demurrer, 
and  gave  the  plaintiff  leave  to  amend  his  bill ;  and  he  declining  to 
make  any  amendment,  they  dissolved  the  injunction,  and  dismissed 
the  bill  for  want  of  proper  parties. 

From  that  decree  this  appeal  was  taken.  The  defendsints,  having 
demurred  to  the  bill,  in  the  consideration  of  the  case,  we  are  to  take 
all  its  allegations  to  be  true. 

The  bill  is  somewhat  inartificiaUy  drawn;  but  it  substantially 
alleges  that  before  the  institution  of  the  suit  at  law  against  the  plain- 
tiff, the  amount  of  the  bill  of  exchange  in  question  had  been  paid  to 
Dick  and  Company,  by  means  of  effects  furnished  by  one  of  the 
drawers.  The  particular  language  of  the  allegation  is,  that  it  was 
paid  to  them,  because  of  effects  placed  in  the  hands  of  Parham  N. 
Booker,  by  Lusk,  one  of  the  drawers.  Now  we  understand  the  im- 
port of  this  to  be,  that  these  effects  constituted  the  means  by  which 
the  payment  was  effected ;  whether  Booker  sold  the  effects,  and  paid 
the  bill  out  of  the  proceeds  of  the  sale,  or  detained  them  himself,  and 
in  their  stead  advanced  their  value  in  money,  is  an  inquiry  of  no 
moment ;  because  in  either  aspect  of  the  case,  the  effect  would  be, 
that  the  bill  was  paid,  by  means  furnished  by  one  of  the  drawers. 
And  upon  this  state  of  facts,  it  is  clear  that  the  same  operation  which 
satisfied  the  claim  of  Dick  and  Company,  at  the  same  time  extin- 
guished all  the  rights  as  well  as  liabilities  growing  out  of  the  bill  of 
exchange ;  because  they,  being  the  last  indorsers,  were  the  persons 
entitled  to  receive  the  amount  of  the  bill ;  and  the  drawers  being 
liable  to  every  other  party,  and  the  funds  by  which  the  payment  was 
effected  being  furnished  by  them,  there  was  no  longer  any  person 
who  could  have  a  claim  against  any  other,  founded  upon  a  bill 
thus  paid. 

Upon  this  view  of  the  subject,  the  question  is,  whether  a  party  who 
has  received  payment  of  his  debt,  shall  be  permitted  by  a  court  of 
equity  to  avail  himself  of  a  judgment  at  law,  to  enforce  a  second 
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payment ;  and  that  too,  against  a  party  who  did  not  know  of  that 
payment,  until  after  the  judgment  was  obtained.  To  state  such  a 
proposition  is  to  answer.it. 

The  bill  further  charges  the  defendants  with  fraud,  and  this,  too,  is 
admitted  by  the  demurrer.  If  there  be  any  one  ground  upon  which 
a  court  of  equity  affords  relief  with  more  unvarying  uniformity  than 
on  any  other,  it  is  an  allegation  of  fraud,  whether  proven  or  admitted. 
Whilst,  therefore,  a  case  stands  before  us  upon  ^uch  a  bill  and  de- 
murrer, we  cannot  hesitate  to  say  it  must  be  considered  as  entitling 

the  party  to  the  aid  of  a  court  of  equity. 
{  *  120  ]      *  It  is  contended  that  Booker  ought  to  have  been  made  a 

party.  And  the  ground  taken  is,  (and  this  is  the.  first  cause 
of  demurrer  assigned,)  that  every  person  ought  to  be  made  a  party 
who  has  an  interest  in  the  subject  of  controversy ;  and  it  is  said  that 
Booker  is  in  that  situation.  We  think  that  he  has  no  interest  in  the 
object  of  this  suit ;  in  other  words,  that  he  is  not  interested  in  the 
question  between  these  parties.  The  ground  of  equity  is,  that  Dick 
and  Company,  the  plaintiffs  in  the  judgment  at  law,  received  pay- 
ment of  the  amount  recovered  by  them,  before  they  brought  their 
suit.  Now,  if  he  were  made  a  party  at  all,  it  must  be  as  defendant 
But  the  plaintiff  neither  sought,  nor  could  he  obtain,  any  decree 
against  him.  He  only  asked  a  perpetual  injunction  against  Dick 
and  Company,  on  the  ground  of  an  equity  attaching  upon  them  per- 
sonally. If  the  plaintiff  should  prevail  against  them,  it  would  be 
upon  the  ground  that  the  amount  of  the  bill  had  been  paid  to  them 
by  the  drawers ;  supposing  that  to  be  the  case,  then  Booker  would 
not  be  liable  to.  them  as  indorser.  If,  on  the  contrary,  the  plain- 
tiff should  fail,  Booker's  rights  would  in  nowise  be  concluded  or 
affected;  but  if,  as  indorser,  he  should  be  made  liable  to  Dick  and 
Company,  then,  as  indorser,  he  could  recover  against  the  plaintiff, 
Atkins,  as  indorsee  to  him.  But  again :  Booker's  right  and  liability 
upon  the  bill  are  at  law;  We  cannot,  therefore,  perceive  any  ground 
upon  which,  in  a  contest  between  two  parties  to  a  bill,  founded 
upon  an  allegation  of  equity  attaching  personally  to  one  of  them, 
a  third  party  can  be  brought  into  a  court  of  equity  to  mingle  in 
that  litigation,  when  the  attitude  in  which  he  stands  is  purely  legal. 
If  the  equity  attached  to  him,  then  he  ought  to  be  made  a  party ; 
but  as  it  does  not,  a  court  of  equity  is  not  the  forum  in  which  to 
discuss  or  to  decide  either  his  right  or  liability.  A  very  familiar 
case  will  illustrate  this  principle.  Suppose  an  obligee  to  assign  a 
bond,  on  which  the  assignee  recovers  a  judgment,  where,  by  statute, 
b6  may  sue  in  his  own  name ;  and  that  the  obligor  thereupon  files 
his  bill  in  equity,  praying  for  a  perpetual  injunction,  on  the  ground 


JANUARY  TERM,  1840.  881 

■  <  »  ■!         ■         ■■     ■  ■  ■»  II 

BunjEii  V.  Coater's  LessoQ.    14  P, 

■     ■  .         ^         ■■■■■■..  I  . 

of  some  equity  attaching  upon  the  obligee  before  the  assignment 
In  such  a  case,  the  assignor  must  be  made  a  party,  because  he  is 
directly  interested  in  discussing  the  equity  alleged  to  exist  against 
him.  But  if,  on  the  contrary,  the  bill  were  filed  upon  the  ground  of 
some  equity  not  existing  against  the  assignor,  but  arising  between 
the  obl^or  and  assignee,  after  the  assignment,  then  there  would  be 
no  pretence  for  saying  that  the  assignor  ought  to  be  a  party ;  plainly, 
because,  in  that  particular  question,  he  has  no  interest  whatsoever. 
Whichever  way  that  question  may  be  decided,  the  relation  between 
the  assignor  and  assignee,  and  the  liability  of  the  former  to  the  latter, 
growing  out  of  the  assignment,  are  purely  questions  of  law ;  wholly 
unaffected  by  the  decision  of  the  case  in  equity. 

The  second  ground  of  demurrer  is,  that  neither  the  amount,  nor 
value,  nor  nature  of  the  effects  charged  to  have  been  paid,  is  speei- 
fied;  nor  is  it  stated  what  portion  of  the  debt  was  discharged,  nor 
whether  any  of  such  effects  proved  to  be  productive.  This 
cause  *  of  demurrer  we  consider  altogether  tmtenable.  The  [  *  121  ] 
allegation  in  the  bill  is,  that  the  money  mentioned  in  the 
bill  of  exchange  was  paid  to  Dick  and  Company.  This  allegation 
covers  the  whole  equity  of  the  case ;  because  it  asserts  that  there  was 
a  payment,  and  that,  a  payment  of  the  money  mentioned  in  the  bill; 
that  is,  the  whole  amount  of  the  bilL 

The  third  cause  of  demurrer,  that  there  is  no  ground  laid  in  the  bill 
for  relief^  has  been  already  discussed ;  and  we  have  shown  that  the 
bill  does  contain  sufficient  allegations  to  entitie  the  complainant  to 
the  aid  of  a  court  of  equity. 

We  are  of  opinion  that  the  circuit  court,  instead  of  sustaining  the 
demurrer,  ought  to  have  overruled  it ;  and  ordered  the  defendants  to 
answer. 

The  decree  is  therefore  reversed,  and  the  cause  remanded  to  the 
circait  court,  to  be  proceeded  in,  in  conformity  with  this  opinion,  and 
as  to  equity  and  justice  shall  pertain. 

5  H.  883. 


Geobge  RuNYAN,  Plaintiff  in  Error,  v.  The  Lubssee  of  John  G. 
Coster  €md  Thomas  K.  Mercien,  who  survived  John  Hone 
Defendant  in  Error. 

U  P.  192. 

A.  corporation,  created  by  the  legislature  of  New  York,  having  power  by  its  charter  to  hoi* I 
lands  in  Pennsylvania,  purchased  lands  there,  and  the  title  was  conveyed  to  trustees  tn 
hold  for  the  purposes  of  the  corporation,  provided  for  in  its  charter;  Held,  1.  That  tin 
dght  thus  to  hold  the  lands  must  depend  upon  the  permission,  expressed  or  implied,  of 
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the  State  of  Pennsylvania.  2.  That  a  foreign  corporation  is  permitted  to  take  and  bold 
lands  in  that  State,  though  liable  to  have  its  title  devested  by  proceedings  in  behalf  of 
the  State. 

The  case  is  stated  in  the  opinion  of  the  court. 
C,  X  Ingersoll^  for  the  plaintiff. 
Budd  and  Sergeant^  contra. 

[  •  128  ]       •  Thompson,  J.,  delivered  the  opinion  of  the  conrt 

This  case  comes  up  on  a  writ  of  error  from  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania. 

It  is  an  action  of  ejectment  brought  to  recover  possession  of  about 
213  acres  of  land,  in  the  township  of  Norwegian,  in  the  county  of 
Schuylkill.  Upon  the  trial,  the  lessors  of  the  plaintiff  gave  in  evidence 
a  warrant  issued  by  the  secretary  of  the  land-office,  in  the  common* 
wealth  of  Pennsylvania,  authorizing  a  survey  for  Benjamin  Pott,  for 
the  quantity  of  land  applied  for  by  him,  bearing  date  the  23d  of 
December,  in  the  year  1824.  And  also  a  survey  of  the  land,  con- 
taining two  hundred  and  thirteen  acres  and  fifteen  perches,  accepted 
on  the  11th  August,  1825,  embracing  the  land  in  controversy ;  together 
with  a  deed  from  Benjamin  Pott  and  his  wife,  to  John  6.  Coster, 
John  Hone,  Moses  Jaques,  and  Thomas  K.  Mercien,  for  the  same 
premises,  bearing  date  the  17th  of  March,  in  the  year  1830,  conveying 
to  them  in  fee-simple  the  said  lands,  upon  certain  trusts  therein  speci- 
fied, to  the  sole  use  and  behoof  of  the  several  individual  stockholders 
of  the  corporation  known  under  the  name,  style,  and  title  of  the  New 
York  and  Schuylkill  Coal  Company.  And  further  gave  in  evidence, 
a  deed  from  Moses  Jaques,  one  of  the  trustees,  to  John  G.  Coster 
and  Thomas  Mercien,  the  two  surviving  trustees  named  in  the  last- 
mentioned  deed,  bearing  date  the  2dth  of  July,  1837,  releasing  and 

conveying  to  his  said  co-trustees,  in  fee-simple,  all  his  right, 
[  •  129  ]  title,  interest,  and  trust,  in  law  *  or  equity,  in  the  premises, 

to  have  and  to  hold  the  said  tract  of  land  to  them,  their 
heirs  and  assigns  forever ;  to  such  uses  and  upon  such  trusts  as  are 
mentioned  and  contained  in  said  deed.  The  death  of  John  Hone, 
one  of  the  trustees  named  in  the  first-mentioned  deed,  having  been 
proved,  and  that  the  defendant,  John  Runyan,  was  in  possession  of 
the  premises  when  the  suit  was  commenced,  the  plaintiff  rested  the 
cause  :  and  thereupon  the  defendant,  without  offering  any  evidence, 
insisted  and  prayed  the  court  to  charge  the  jury  that  upon  this 
evidence  the  plaintiff  was  not  entitled  to  recover.  The  court  refused 
to  give  such  charge ;  but,  on  the  contrary,  directed  the  jury  that  the 


JANUARY  TERM,  1840.  SSS 

Banyan  v,  Cofter's  Lessee.    14  F. 

[daintiff  was  entitled  to  leoover ;  wherenpon  the  defendant  tendered 
a  bill  of  exceptions. 

The  question  presented  by  this  bill  of  exceptions  is,  whether  the 
lessors  of  the  plaintiff,  being  trustees  of  a  corporation  in  the  State  of 
New  York,  could,  under  the  laws  of  the  State  of  Pennsylvania,  take 
the  estate  conveyed  by  Benjamin  Pott  and  his  wife,  to  the  trustees 
of  that  incorporation.  K  the  lessors  of  the  plaintiff  had  the  legal 
estate  in  the  premises  in  question  vested  in  them,  their  right  to 
recover  followed  as  matter  of  course ;  nothing  having  been  shown 
on  the  part  of  the  defendant  to  impugn  that  right. 

The  rights  and  powers  of  a  corporation  were  very  fully  examined 
and  illustrated  by  this  court,  at  the  last  term,  in  the  case  of  the  Bank 
of  Augusta  V.  Earle,  13  Pet.  584.  In  which  case,  and  in  various 
other  cases  decided  in  this  court,  a  corporation  is  considered  an  arti- 
ficial being,  existing  only  in  contemplation  of  law;  and  being  a 
mere  creature  of  the  law,  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly,  or  as  inciden- 
tal to  its  very  existence.  That  corporations  created  by  statute  must 
depend  for  their  powers,  and  the  mode  of  exercising  them,  upon  the 
true  construction  of  the  statute.  A  corporation  can  have  no  legal 
existence  out  of  the  sovereignty  by  which  it  is  created ;  as  it  exists 
only  in  contemplation  of  law,  and  by  force  of  the  law;  and  that 
when  that  law  ceases  to  operate,  and  is  no  longer  obligatory,  the  cor- 
poration  can  have  no  existence.  It  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another  sovereignty.  But, 
although  it  must  live  and  have  its  being  in  that  State  only,  yet  it 
does  not  follow  that  its  existence  there  will  not  be  recognized  in  other 
places  ;  and  its  residence  in  one  State  creates  no  insuperable  objec- 
tion to  its  power  of  contracting  in  another.  The  corporation  must 
show  that  the  law  of  its  creation  gave  it  authority  to  make  such  con- 
tracts. Yet,  as  in  the  case  of  a  natural  person,  it  is  not  necessary 
that  it  should  actually. exist  in  the  sovereignty  in  which  the  contract 
is  made.  It  is  sufficient  that  its  existence  as  an  artificial  person  in 
the  state  of  its  creation,  is  acknowledged  and  recognized  by  the  State 
or  nation  where  the  dealing  takes  place ;  and  that  it  is  permitted  by 
the  laws  of  that  place,  to  exercise  there  the  powers  with  which  it  is 
endowed.  Every  power,  however,  which  a  corporation  exercises  in 
another  State,  depends  for  its  validity  upon  the  laws  of  the  sover- 
eignty in  which  it  is  exercised ;  and  a  corporation  can  make 
no  valid  contract,  *  without  the  sanction,  express  or  implied,  [  *  130  ] 
of  such  sovereignty ;  unless  a  case  should  be  presented  in 
\irluch  the  right  claimed  by  the  corporation  should  appear  to  be 
secured  by  the  constitution  of  the  United  States. 
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Under  this  general  view  of  the  rights  and  powers  of  a  corporation, 
and  the  limitation  upon  the  exercise  of  such  powers  in  places  out  of 
the  jurisdiction  where  granted,  the  application  of  them  to  the  case 
now  before  the  court  is  the  next  subject  of  inquiry. 

The  powers  vested  in  the  trustees  of  the  New  York  and  Schuyl- 
kill Coal  Company,  and  the  right  to  take  the  estate,  and  execute  the 
trusts  vested  in  them  by  the  deed  froin  Benjamin  Pott  and  his  wife, 
will  depend  upon  the  act  of  incorporation  by  the  legislature  of  New 
York,  of  the  18th  of  April,  1823.  The  recital  in  that  act  shows  that 
the  incorporation  was  granted  for  the  purpose  of  supplying  the  City 
of  I  New  York  and  its  vicinity  with  coal ;  and  that  the  company  had, 
at  great  expense,  secured  the  purchase  of  valuable  and  extensive  coal 
lands  in  the  State  of  Pennsylvania ;  and  that  the  legislature,  being 
disposed  to  encourage  the  development  of  our  internal  resources,  and 
being  sensible  of  the  importance  of  a  supply  of  fuel  to  the  city,  and 
for  the  better  security  of  the  persons  investing  their  money  in  an 
undertaking  so  extensive,  and  requiring  so  large  a  capital,  granted 
the  incorporation,  with  the  usual  powers  of  a  body  corporate ;  and 
giving,  to  the  corporation  the  right  to  purchase,  hold,  and  convey  any 
estate,  real  or  personal,  for  the  use  of  the  said  corporation  ;  provided, 
that  the  real  estate  or  their  interest  therein,  so  to  be  holden,  shall  be 
such  only  as  shall  be  requisite  to  promote  and  obtain  the  objects  of 
the  incorporation.  The  right  to  purchase  and  hold  real  estate  is, 
therefore,  expressly  vested  in  this  corporation  ;  and  the  recitals  show 
that  this  power  was  granted  with  special  reference  to  the  purchase 
of  lands  in  the  State  of  Pennsylvania.  And  the  deeds  given  in  evi- 
dence show,  that  the  legal  estate  in  the  lands  in  question  is  vested  in 
the  lessors  of  the  plaintiff,  in  trust  for  the  stockholders;  and  the 
trusts  therein  declared,  are  for  the  purposes  of  carrying  into  execu* 
tion  the  great  and  leading  object  of  the  corporation.  The  capacity, 
therefore,  of  the  lessors  of  the  plaintiff,  to  take  the  lands  in  question 
for  the  use  of  the  stockholders  of  this  incorporation  is  very  clearly 
shown.  And  the  right  to  hold  the  lands  must  depend  upon  the 
assent  or  permission,  either  express  or  implied,  of  the  Statq^of  Penn- 
sylvania. 

The  policy  of  that  State  upon  this  subject  is  clearly  indicated  by 
the  act  of  the  6th  of  April,  1833,  relative  to  the  escheat  of  lands 
held  by  corporations  without  the  license  of  the  commonwealth.  It 
recites,  that  whereas  it  is  contrary  to  the  laws  and  policy  of  the  State 
for  any  corporation  to  prevent  or  impede  the  circulation  of  landed 
property  from  man  to  man,  without  the  license  of  the  commonwealth, 
and  no  corporation,  either  of  this  State  or  of  any  other  State,  though 
lawfully  incorporated,  can,  in  any  case,  purchase  lands  within  ttus 
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State,  without  incurring  the  forfeiture  of  said  lands  to  the  common* 
wealth,  unless  such  purchase  be  sanctioned  and  authorized 
•by  an  act  of  the  legislature ;  but  every  such  corporation,  [  •  131  J 
its  feoflfer  or  feoflfers,  hold  and  retain  the  same,  subject  to  be 
devested  or  dispossessed  at  any  tinfe  by  the  commonwealth,  accord- 
ing to  due  course  of  law. 

The  plain  and  obvious  policy  here  indicated  is,  that  although  cor- 
porations, either  in  that  or  any  other  State,  (no  distinction  being 
made  in  this  respect,)  may  purchase  lands  within  the  State  of  Penn- 
sylvania, yet  they  shall  be  held  subject  to  be  devested  by  forfeiture  tO' 
the  commonwealth.  And  the  act  then  points  out  the  mode  and] 
manner  in  which  proceedings  shall  be  instituted  and  carried  on  to* 
enforce  the  forfeiture  ;  necessarily  implying,  that  until  such  claim  to 
a  forfeiture  is  asserted  by  the  State,  the  land  is  held  subject  to  be 
devested  by  due  course  of  law,  instituted  by  the  commonwealth 
alone ;  and  this  conclusion  is  fortified  by  the  provision  in  the  fourth* 
section  of  the  act,  that  the  rights  of  common  informers  in  relation  tO' 
escheats,  shall  not  apply  to  proceedings  under  this  statute.  But  it  is 
made  the  exclusive  duty  of  the  escheator  to  prosecute  the  right  of 
the  commonwealth  to  such  lands. 

The  doctrine  of  the  supreme  court  of  Pennsylvania,  in  the  case  of 
Leazure  v.  Hillegas,  7  S.  &  R.  313,  is  directly  applicable  to  this 
case.  The  question  then  before  the  court  was  as  to  the  right  of  the 
Bank  of  North  America  to  purchase,  hold,  and  convey  the  lands  in 
question ;  and  the  court  took  the  distinction  between  the  right  to» 
purchase  and  the  right  to  hold  lands,  declaring  them  to  be  very  dif- 
ferent in  their  consequences ;  and  that  the  right  of  a  corporation  in 
this  respect  was  like  an  alien,  who  has  power  to  take,  but  not  to 
hold  lands ;  and  that,  although  the  land  thus  held  by  an  alien  may 
be  subject  to  forfeiture  after  office  found,  yet  until  some  act  is  done 
by  the  government,  according  to  its  own  laws,  to  vest  the  estate  in 
itself,  it  remains  in  the  alien,  who  may  convey  it  to  a  purchaser ;. 
but  he  can  convey  no  estate  which  is  not  defeasible  by  the  common- 
wecJth.  Such  being  the  law  of  Pennsylvania,  it  must  govern  in  this 
case.  But  the  principle  has  received  the  sanction  of  this  court,  in 
the  case  of  Fairfax  v.  Hunter,  7  Cranch,  621 ;  where  it  is  said,  that 
it  is  incontrovertibly  settled  upon  the  fullest  authority,  that  the  title 
acquired  by  an  alien,  by  purchase,  is  not  devested  until  office  found. 

We  do  not  enter  at  all  into  an  examination  of  the  question  whether 
any,  and  if  any,  which  of  the  English  statutes  of  mortmain  are  in 
force  in  Pennsylvania ;  but  place  our  decision  of  this  case  entirely 
upon  the  act  of  that  State,  of  the  6th  of  April,  1833,  and  the  doc- 
trine of  the  supreme  court  in  the  case  of  Leazure  v.  Hillegas ;  which 
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think  (dearly  establish  the  right  af  the  lessors  of  the  plamtiff  to 

hold  the  premises  in  question,  until  some  act  shall  be  done  by  the 

commonwealth  of  Pennsylvania,  according  t6  its  own  laws,  to  devest 

that  right,  and  to  vest  the  estate  in  itselfl     The  legal  estate  is  acooid- 

ingly  in  the  lessors  of  the  plaintiff,  and  the  defendant  cannot  set  up 

any  right  of  forfeiture  which  the  State  of  Pennsylvania 

f  *  132  ]  may  *  assert     That  is  a  matter  which  rests  entirely  in  the 

discretion  of  that  State. 

The  judgment  of  the  circuit  court  is  accordingly  affirmed,  with  costs. 

15  H.  867 ;  le  H.  314. 


Isaac  T.  Preston,  Executor  of  James  Brown,  deceased,  PlainiifF  in 
Error,  v.  Richard  R.  Keene,  Defendant  in  Error. 

14  P.  133. 

Under  the  law  of  Loaisiana,  a  notarial  act,  bj  which  A  agrees  to  convey  to  B  a  lot  of  land, 
in  consideration  of  another  lot,  bat  which  contams  no  conveyance  of  that  other  lot  by  B, 
is  not  an  exchange. 

The  case  is  stated  in  the  opinion  of  the  court 

Crittenden  and  Clay^  for  the  plaintifil 

Janes  and  Kep^  contra. 

[  *  134  ]      *  Barbour,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  by  appeal,  from  a  decree  of 
the  circuit  court  of  the  United  States,  for  the  eastern  district  of 
Louisiana. 

It  was  a  petition,  acceding  to  the  course  of  practice  in  that  State, 
but  which  we  consider  as  substantially  a  bill  in  equity,  filed  by  the 
appellee,  against  the  appellant,  as  executor  of  James  Brown,  deceased; 
stating  that  James  and  Samuel  Brown  had  become  bound  for  a  valu- 
able  consideration,  by  them  received,  to  convey  to  him  a  lot  in  New 
Orleans,  by  a  notorial  contract,  bearing  date  the  2lBt  of  August, 
1807 ;  that  he  had  in  vain  demanded  of  James  Brown  a  fulfilment 
of  his  contract  in  relation  to  the  lot;  that  said  James  Brown  having 
died,  and  constituted  the  appellant  his  executor,  by  his  last  will,  the 
executor  had  duly  qualified  as  such,  and  taken  upon  himself  the 
burden  of  its  execution.  And  praying,  that  said  Brown's  executor 
might  be  condemned  and  adjudged  to  convey  and  deliver  to  him, 
with  good  and  valid  titie,  the  said  lot,  or  to  pay  to  him  the  value 
thereof;  which  he  stated  to  be,  at  the  time  of  filing  his  petition^ 
$37,500. 
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Brown's  executor  answered,  setting  forth  the  origin  and  character 
of  his  right  to  the  lot  in  question ;  that  it  was  a  lot  in  the  batture  ol 
New  Orleans ;  that  a  certain  John  Gravier  had,  by  a  judgment  of 
the  superior  court  of  Orleans,  recovered  the  batture  in  front  of  the 
suburb  of  Saint  Mary ;  that  he  had  sold  two  thirds  thereof  to  Peter 
Delabigarre,  who  sold  one  half  of  his  interest  to  Edward  Livingston  ; 
that  Delabigarre  died,  having  by  his  will  appointed  certain  trustees, 
with  direction  to  make  partition  of  said  batture ;  that  the  trustees 
and  Livingston  did  make  partition  thereof  on  the  14th  of  August, 
1807,  in  which  it  was  acknowledged  that  a  certain  lot  therein  de* 
scribed,  which  is  the  one  now  in  question,  was  to  be  conveyed  to 
James  Brown,  who  had  been  employed  as  counsel  in  prosecuting  the 
daim  of  Gravier  to  the  said  property ;  and  the  trustees  agreed  to 
convey  to  James  Brown  the  said  lot,  out  of  their  proportion  of  the 
batture ;  that  it  was  in  consideration  of  James  Brown's  right,  such 
as  before  stated,  in  a  lot,  on  the  batture ;  that  Keene  made  the  con* 
veyance  in  the  notarial  act  of  the  21st  of  August,  1807.  He  denies 
that  Brown  ever  conveyed,  or  agreed  himself  to  convey  title 
to  the  lot  to  the  plaintiff,  but  only  agreed  to  *  substitute  [  *  135  ] 
plaintiff  to  himself,  to  receive  such  title  as  the  representa- 
tives of  Delabigaire  and  Livingston  could  make.  He  avers  that,  on 
the  day  after  the  notarial  act  aforesaid,  to  wit:  the  22d  of  August, 
1807,  Brown  addressed  a  letter  to  the  executors  of  Delabigarre,  ac- 
knowledging that  the  plaintiff  had  become  the  ovTner  of  the  lot  due 
to  him  by  Edward  Livingston,  and  requesting  them  to  execute  to  the 
plaintiff  the  necessary  deeds  to  convey  the  property. 

Livingston,  it  seems,  was  the  one  who  had  employed  Brown  in 
Gravier's  suit,  to  prosecute  the  claim  to  the  batture ;  and  the  lot  in 
question  was  to  be  Brown's  compensation  for  his  services. 

The  answer,  then,  relies  upon  certain  coxrespondenoe  between 
Keene  and  Brown,  in  relation  to  this  lot,  as  explaining  the  undent 
standing  of  the  parties,  as  to  the  nature  of  the  contract  between  them 
concerning  it.  The  answer  avers  that  Keene  was  one  of  the  counsel 
for  the  corporation  of  New  Orleans,  in  Gravier's  suit  against  them 
for  the  batture ;  that  he  was  perfectly  acquainted  with  Brown's  right 
to  the  lot ;  and  that  it  was  the  right  of  Brown  thus  known  to  him, 
and  not  a  title  from  and  warranted  by  Brown,  which  was  the  con- 
sideration of  the  deed,  or  notarial  act  of  sale,  of  the  21st  of  August, 
1807,  which  is  that  on  which  Keene  founded  bis  right  of  recovery. 
The  answer  finally  relies  on  the  prescription  of  one,  five,  ten,  twenty, 
and  thirty  years.  The  circuit  court  decreed  in  favor  of  Keene 
$31,500,  with  costs;  and  that,  if  Brown's  executor  should,  by  a 
given  day,  convey  to  Keene  a  lot  of  that  value,  containing  60  feet  in 
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front,  by  120  feet  in  depth,  situated  on  a  part  of  the  battare  partio 
nlarly  described,  then  that  the  judgment,  exclusive  of  costs,  should 
be  satisfied.     From  that  decree,  this  appeal  is  taken. 

The  following  is  the  notarial  contract,  or  act  of  sale  annexed  to 
Keene's  petition,  and  on  which  his  claim  is  founded :  — 

<^  Know  all  men  by  these  presents,  that  I,  Richard  Raynal  Keene, 
of  the  city  of  New  Orleans,  for  and  in  consideration  of  a  certain  lot 
or  parcel  of  land,  consisting  of  60  feet  front,  and  120  feet  deep,  sita- 
ated  on  the  batture,  lately  decreed  and  adjudged  to  John  Gravier,  by 
the  superior  court  holden  in  said  city,  have  conveyed  and  transferred, 
and  by  these  presents  do  convey  and  transfer,  unto  James  Bro^ivn 
and  Samuel  Brown,  of  said  city,  all  my  right,  title,  and  interest  in 
and  to  a  certain  tract  or  parcel  of  land,  consisting  of  five  acres  front, 
and  forty  acres  deep,  and  situated  at  the  English  turn  on  the  left 
bank  of  the  Mississippi,  be  the  same  more  or  less ;  which  said  tract 
of  land,  I,  the  said  Keene,  purchased  in  the  year  1805,  of  Helene 
Modeste  Barbinn^e  Guinault,  hereby  warranting  and  defending  unto 
the  said  James,  and  the  said  Samuel,  all  my  right  and  title  as  afore- 
said, and  unto  all  persons  claiming  under  them." 

The  first  question  which  arises,  and  that,  indeed,  which  lies  at  the 
very  foundation  of  the  case,  is,  what  is  the  true  interpretation  of  this 
act  of  sale,  or  notarial  contract  ? 

On  the  part  of  the  appellee,  it  is  contended  that  it  is  an 
[  *136  ]  exchange;  *that,  by  the  Civil  Code  of  Louisiana,  in  every 
contract  of  exchange,  each  party  is  individually  considered 
in  the  double  light  of  vendor  and  vendee ;  that  Brown  being  consid- 
ered as  vendor  of  the  lot  stated  in  the  act  of  sale,  and  the  lot  being 
the  consideration  for  Keene's  conveyance,  it  follows,  that  he  incurred 
the  two  obligations  which  the  Civil  Code  imposes  on  all  vendors,  to 
wit :  that  of  delivering,  and  that  of  warranting  the  thing  which  he 
sells ;  that  Brown  has  failed  in  the  fulfilment  of  both  of  these  obliga- 
tions, and,  consequently,  was  liable  to  the  decree  which  has  been 
made,  as  the  just  equivalent  for  their  non-fulfilment.  Assuming  the 
contract  in  question  to  be  an  exchange,  there  is  no  doubt  but  that 
the  obligations  attached  to  it,  and  the  consequences  which  flow  from 
it,  are  accurately  stated  in  this  summary  of  the  appellee's  argument. 

But  let  us  examine  whether  the  contract  in  question  is  of  the  class 
to  which  this  course  of  reasoning  assumes  that  it  belongs.  In  article 
2630  of  the  Civil  Code,  an  exchange  is  defined  to  be  "  a  contract  by 
which  the  contractors  give  to  one  another  one  thing  for  another, 
whatever  it  be,  except  money ;  for,  in  that  case,  it  would  be  a  sale." 

This  definition  proves,  as  the  term  exchange,  ez  vi  termini^  im- 
ports, that  it  is  what  is  denominated,  in  the  CivU  Code,  a  reciprocal 
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contract ;  which|  by  article  1758  of  that  code,  is  'declared  to  be  a 
contract,  where  the  parties  expressly  enter  into  mutual  engagements. 
The  question,  then,  is,  does  the  act  of  scde  now  under  consideration 
contain  mutual  engagements  ? 

It  commences  in  the  first  person :  *^  I,  Richard  Raynal  Keene."  It 
is  he,  and  he  only,  who  speaks  throughout  the  whole  instrument, 
from  its  commencement  to  its  termination;  James  and  Samuel 
Brown  are  mentioned  as  grantees  only ;  but  they  do  not  profess  to 
grant  to  Keene,  no  part  of  the  language  being  theirs ;  the  intesti- 
monium  clause  is  also  in  the  first  person,  thus :  <<  In  testimony 
^^hereof,  I  hereto  subscribe  my  name,  this  21st  of  August,  1807 ; " 
that  is,  I,  Richard  Raynal  Keene.  The  engagement,  then,  contained 
in  this  instrument,  is  that  of  the  person  speaking  in  it,  whose  lan- 
guage constitutes  the  very  instrument  itself.  But  there  is  no  mutual 
engagement  on  the  ^art  of  the  Messrs.  Brown,  because  they  do  not 
speak ;  and  therefore  the  language  of  the  grantor,^professing  to  con- 
vey property,  cannot  have  the  effect  of  converting  the  grantee  him- 
self into  a  grantor,  by  the  very  terms  which  describe  and  treat  him 
as  grantee  only.  It  seemed  to  be  supposed,  that  the  construction  of 
the  act  of  sale  ought  to  be  affected  by  the  circumstance  that  the 
Messrs.  Brown  also  signed  it.  No  such  effect  can  be  produced,  be- 
cause the  difficulty  still  remains,  that  it  is  Richard  Raynal  Keene, 
and  he  only,  who  speaks  in  the  instrument ;  their  signature,  therefore, 
cannot  cause  the  language  of  him  who  alone  speaks  in  the  instru- 
ment, to  be  ascribed  to  those  who  do  not. 

Moreover,  they  signed  it  for  no  such  purpose ;  they  did  it  only,  as 
"we  feel  ourselves  authorized  to  suppose,  in  accordance  with  the  usage, 
i9vhere  instruments  are  executed  before  a  notary,  as  this  was, 
*  and  for  the  purpose  of  indicating  their  willingness  to  ac-  [  *  137  ] 
cept  the  grant.  That  such  is  the  purpose  for  which  grantees 
sign  acts  of  sale  executed  before  a  notary,  is  proven  by  the  record  in 
this  case ;  for  we  find  that  one  in  which  Davis  grants  land  to  Jones, 
is  signed  by  Jones  also ;  and  states  upon  its  face,  that  the  grantee 
-was  present,  and  accepted  the  grant 

The  truth  is,  that  the  lot  of  land  now  in  question  is  not  otherwise 
mentioned  in  the  act  of  sale  than  as  mere  matter  of  recital,  by  Keene, 
the  grantor,  as  the  consideration  which  moved  him  to  make  the 
grant.  It  is,  therefore,  undeniably  true,  that  he  alone  speaks  in  the 
instrument,  as  well  in  regard  to  the  land  conveyed  by  him,  as  in  rela^ 
tion  to  that  which  induced  him  to  make  the  conveyance. 

But  there  are  other  difficulties  in  the  way  of  ^e  appellee's  con- 
struction.    An  exchange  is  an  executed  contract;  it  operates,  per  se^ 

a  reciprocal  conveyance  of  the  thing  given,  and  of  the  thing  re- 

33* 
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oeived  in  exchange.  Now,  bo  far  from  this  ground  being  taken  in 
Keene's  petition,  it  will  be  seen  that  his  allegation  is,  that  the  Messrs, 
Brown,  for  a  valuable  consideration  received,  became  bound,  by  the 
act  of  sale  of  the  21st  of  August,  1807,  to  convey  and  deliver  to  him 
a  lot  of  ground,  as  described  in  his  petition ;  whereas,  the  argument 
at  the  bar  assumes,  that  the  act  of  sale  was  itself  the  conveyance. 

Again,  the  lot  in  question  is  only  described  as  to  the  extent  of  its 
front  and  depth,  its  situation  on  the  batture,  and  the  fact  of  its  hav- 
ing  been  recently  adjudged  to  Gravier,  by  the  superior  court  of 
Orleans ;  but  it  is  not  at  all  described  by  metes  and  bounds ;  and 
there  were  many  lots  on  the  batture,  to  which  the  general  description 
would  equally  apply.  Now,  it  enters  into  the  very  idea  of  an  ex- 
ohange,  that  the  thing  given  or  taken  in  exchange  shall  be  specific, 
and  so  distinguishable  from  other  things  of  ,the  like  kind,  as  to  be 
dearly  known  and  identified.  The  necessity  of  the  identification  of 
the  subject-matter  of  an  exchange  will  be  rendered  apparent  by  this 
consideration,  that,  by  article  2633  of  the  Civil  Code,  the  exchanger, 
who  is  evicted  by  a  judgment,  of  the  thing  he  has  received  in  ex- 
change, has  his  choice  either  to  sue  for  damages,  or  for  the  thing  he 
gave  in  exchange.  But  he  must  first  be  evicted,  before  his  cause  of 
action  can  accrue.  Now,  it  is  obvious  to  remark,  that  this  eviction 
cannot  occur  in  a  case  where  the  thing  supposed  to  have  been  re- 
ceived in  exchange,  is  not  specific,  is  not  designated  so  as  to  be  dis- 
tinguishable from  many  others  of  the  like  kind ;  and  where,  therefore, 
there  could  not  be  a  violation  of  either  of  the  two  obligations  im- 
posed by  the  Civil  Code  on  all  vendors ;  Ist,  that  of  delivering,  and 
2d,  that  of  warranting  the  thing  sold ;  not  of  the  first,  because,  until 
it  was  designated,  it  could  not  be  delivered ;  not  of  the  second,  be- 
cause, not  having  been  delivered,  there  could  not  be  an  eviction. 

We  think,  then,  that  the  act  of  sale  in  this  case  was  in  no  just 
sense  an  exchange ;  nay,  that  it  in  itself  imported  no  oon- 
[  *  138  ]  tract  whatever,  *on  the  part  of  the  Messrs.  Brown,  to  convey 
the  lot  in  question  to  Keene. 

If,  indeed,  it  could  be  considered  as  amounting  to  a  contract  of 
any  kind,  it  certainly  could  be  nothing  more  than  an  executory  one ; 
and  then,  from  the  uncertainty  and  ambiguity  upon  its  face,  arising 
as  well  from  the  want  of  description  of  the  lot,  as  from  the  reference 
to  the  recent  adjudication  of  the  title  in  favor  of  Gravier,  it  would 
be  necessary  to  look  beyond  the  act  of  sale  to  extrinsic  evidence,  for 
the  purpose  of  removing  such  uncertainty  and  ambiguity.  But,  as 
we  have  already  said,  we  are  of  opinion  that  there  is  nothing  on  the 
face  of  the  act  of  sale  which  amounts  to  any  contract  whatsoever! 
»a  the  part  of  the  Messrs.  Brown,  either  executed  or  executory. 
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Whatevef  daim,  then,  Eeene  may  have,  must  rest  for  its  sapporl 
upon  some  other  evidence  in  the  record ;  and,  in  this  view,  we  pn> 
ceed  to  examine  the  correspondence  between  Keene  and  James 
Brown,  which  took  place  in  May,  1824. 

On  the  13th  of  May,  of  that  year^  Brown  wrote  to  Keene,  in 
answer  to  a  note  from  Keene  to  Brown,  which  is  not  in  the  record, 
making  inquiries  in  regard  to  the  lot  in  question,  as  follows :  *'  CoL 
Keene  will  find  the  contract  between  himself  and  Mr.  Brown  in  the 
office  of  Pedesclaux,  at  New  Orleans.  It  was  drawn  up,  I  think,  by 
Lfozano,  who,  I  believe,  yet  resides  there*" 

Without  examining  in  detail  several  other  letters  from  Keene  to 
Brown,  we  pass  at  once  to  the  examination  of  Brown's  letter  of 
May  15, 1824,  and  of  Keene's  answer  of  the  17th  of  the  same  month, 
which  will  show  the  understanding  of  both  the  parties  in  relation  to 
the  subject    Brown,  in  his  letter,  writes  as  follows :  — 

<«Fari8,May  15, 1824. 
^*  Dear  Sir:  I  arn  sorry  I  am  unable  to  add  any  thing  to  the  state- 
ment I  sent  you  on  the  subject  of  the  lot  promised  me  by  Mr.  Liv- 
ingston, in  New  Orleans.  The  state  of  your  memory  will  account 
for  the  imperfection  of  mine,  which  I  trust  is  not  a  matter  of  so  much 
importance,  when  I  feel  fully  persuaded  that  the  whole  was  reduced 
to  writing.  When  last  in  New  Orleans,  CoL  Davis  applied  to  me 
on  the  same  subject,  and  I  told  him  that,  as  I  had,  by  a  note  to  Mr. 
Livingston,  substituted  you  for  myself  as  to  any  compensation  for 
my  argument  in  that  cause,  I  had  never  said  any  thing  as  to  ray 
claim,  but  had  left  Mr.  Keene  to  arrange  it  with  Mr.  Livingston. 
You  knew  the  whole  transaction  just  as  well  as  I  did,  being  in  the 
habit  of  daily  intercourse  with  Mr.  Livingston  and  myself.  Col.  Davis 
told  me  he  had  bought  the  lot  from  you,  but  I  did  not  ask  him  any 
questions  respecting  it  The  size,  situation,  and  boundaries  were 
never  described ;  and  I  would  not  have  made  any  disposition  of  it, 
had  I  not  understood  you  as  having  conversed  with  Mr.  Livingston, 
and  as  consenting  to  take  it.  I  feel  fully  persuaded  that,  on  arriving 
at  New  Orleans,  you  will  find  our  contract  reduced  to  writing.  May 
you  not  have  passed  the  order  I  gave  you  to  substitute  you 
for  my  *  expectations,  from  Mr.  Livingston  to  Col.  Davis,  [  *  139  ] 
and  have  forgotten  it  ?  Be  assured  of  my  disposition  that 
you  should  obtain  all  I  promised;  and  the  best  evidence  of  that 
disposition  is  afforded  by  the  fact,  that  I  have  never  claimed  any 
thing  from  Mr.  Livingston.  I  passed  merely  all  my  interest  with- 
out any  ultimate  responsibility  under  the  promise  be  made  me  to 
you,  and  left  you  to  arrange  it  between  you.     I  think  the  trans* 
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action  must  have  taken  place  one  or  two  years  before  you  left  the 
ooontry. 

"  I  am,  sir,  very  respectfully, 

"  Your  most  obed't  ser^t, 
(Signed)  <<  James  Brown. 

«  CJol.  Keenb/' 

In  answer  to  this  letter,  Keene,  on  the  17th  of  May,  writes  to 
Mr.  Brown  as  follows  :  ^  I  certainly  have  no  hesitation  in  ac- 
knowledging that  your  responsibility  about  the  batture  lot  does 
not  extend  beyond  your  substituting  me  for  yourself,  in  respect  to 
the  conveyance  to  be  made  by  Mr.  Livingston,  in  the  sense  explained 
by  you." 

From  the  correspondence  which  is  here  stated,  —  and  there  are 
other  parts  of  Keene's  letters  corroborating  that  just  stated  from  his 
letter  of  the  17th  of  May,  —  we  are  satisfied  that  the  contract  be- 
tween him  and  Brown  was,  that  Brown  agreed  to  substitute  Keene 
in  his  place,  and  to  all  his  right  to  the  lot  in  question,  and  that  Keene 
was  to  receive  from  or  through  Mr.  Livingston,  a  conveyance  there- 
for ;  that  it  was  not  the  agreement  or  understanding  of  the  parties 
that  Brown  was  to  lie  under  any  responsibility  whatever  as  to  the 
title  ;  that  Keene  had  knowledge  of  the  origin  and  nature  of  Brown's 
interest,  of  the  condition  of  the  property,  and  the  title  to  it ;  and  that 
he  agreed  to  take  that  interest,  such  as  it  was,  and  to  receive  a  con- 
veyance, not  from  Brown,  but  from  the  executors  of  Delabigarre,  in 
whom  the  legal  title  was. 

Thus  understanding  the  agreement  between  the  parties,  we  think 
that  Brown  acquitted  himself  of  all  obligation  which  it  imposed  upon 
him,  when  on  the  22d  of  August,  1807,  the  very  day  after  the  act 
of  sale  from  Keene,  Brown  wrote  to  the  executors  of  Delabigarre  the 
note  in  the  record,  requesting  them  to  execute  to  Keene  the  necessary 
deeds  to  convey  to  him  the  lot  in  question.  It  was  competent  to 
Keene  to  have  called  upon  Delabigarre's  executors  for  a  -conveyance 
of  the  lot,  and  in  the  event  of  failure,  or  refusal,  to  enforce  it  by  ju- 
dicial proceedings.  If  he  has,  by  neglecting  to  do  so,  suffered  loss, 
he  must  abide  the  consequences  of  his  own  negligence  ;  and  has  no 
claim  whatever,  in  law  or  equity,  to  throw  the  loss  on  Brown  or  his 
representatives. 

The  views  which  we  have  thus  presented  being  decisive  of  the  case, 
it  is  unnecessary  to  examine  the  other  questions,  which  were  so  fully 
discussed  at  the  bar. 

The  decree  is  reversed,  and  cause  remanded,  with  directions  to  dis* 
miss  the  petition. 
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Thb  Bank  op  Alexandria,  Plaintiff  in  Error,  v.  Edward  and 

FRANcia  Dyer,  Defendants  in  Error. 

14  P.  141. 

Thongh  ''beyond  seas/'  in  the  statute  of  limitations  of  Maryland,  means  ont  of  the  jarisdit- 
tion  of  the  State,  this  interpretation  does  not  apply  to  that  statute,  in  force  in  tlie  District 
of  Columbia,  so  as  to  render  that  part  of  the  District,  ceded  by  Virginia,  beyond  seas,  irith* 
in  its  meaning. 

The  case  is  stated  in  the  opinion  of  the  court. 
(hzcj  for  the  plaintiff. 
Brent  and  Tones j  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  f  *  146  j 

This  case  arises  upon  an  action  of  assumpsit^  brought  by 
the  plaintiffs  in  error,  against  the  defendants,  in  the  circuit  court  of 
the  United  States,  for  Washington  county,  in  the  District  of  Colum- 
bia. The  declaration  contains  the  usual  money  counts,  to  which 
the  defendants  pleaded  the  statute  of  limitations.  The  plaintiffs 
replied,  that  they  ought  not  to  be  precluded  from  having  their 
action,  because  at  the  time  of  making  the  promise,  they  (the 
plaintiffs)  ''  were  in  the  county  of  Alexandria,  in  the  District  of 
Ckilnmbia,  beyond  the  seas ; "  and  so  in  the  county  of  Alexandria, 
beyond  the  seas,  remained  mitil  the  bringing  of  this  action.  To 
this  replication,  the  defendants  demurred.  The  plaintiffs  joined 
in  demurrer ;  and  the  circuit  court  gave  judgment  for  the  defend- 
ants. 

The  question  presented  by  these  pleadings,  is  the  construction  of 

that  clause  in  the  Maryland  act  of  limitations,  which  exempts  from 

the  operation  of  the  act  all  persons  who  are  "  beyond  the  seas,"  at 

the  time  cause  of  action  accrues,  and  continues  the  exemption  until 

they  shall  return.     The  words,  "  beyond  the  seas,"  in  this  law,  are 

manifestly  borrowed  from  the  English  statute  of  limitation  of  James 

L  c.  21 ;  and  it  has  always  been  held,  that  they  ought  not  to  be  in- 

^^erpreted  according  to  their  literal  meaning,  but  ought  to  be  construed 

B  equivalent  to  the  words,  **  without  the  jurisdiction  of  the  State." 

according  to  this  interpretation,  a  person  residing  in  any  other  State 

<f  the  Union,  was  "  beyond  the  seas,"  within  the  meaning  of  this 

at  of  assembly ;  and,  therefore,  excepted  from  its  operation  until  he 

dbnld  come  within  the  limits  of  Maryland. 

This  statute  is  in  force  in  Washington  county,  in  this  Districti 
wfere  the  present  action  was  brought ;  having  been  adopted  fof 
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that  county  by  the  act  of  congress  of  February  27,  1801/  to- 
gether with  the  other  laws  of  Maryland,  as  they  then  existed. 
And  having  been  thus  adopted,  the  court  will,  of  course,  give  to 
it  the  construction  which  it  has  uniformly  received  in  the  courts 
of  Maryland. 

But  the  county  of  Alexandria,  in  this  District,  cannot  be  regarded 
as  standing  in  the  same  relation  to  the  county  of  Washington  that 
the  States  of  this  Union  stand  in  relation  to  one  another.  When 
this  act  of  limitation  was  passed,  (1715,  c.  23,)  no  doubt  a  person  in 
Alexandria  was  '^  beyond  the  seas,"  in  relation  to  Maryland,  in  the 
sense  in  which  these  words  are  used  in  the  law  in  question.  But  it 
is  equally  certain,  that  if  the  county  of  Alexandria  had  afterwards 
been  ceded  to  Maryland,  and  been  incorporated  with  it,  as  a  part  of 

the  same  political  body,  the  inhabitants  of  that  county 
[  *  146  ]  *  would  no  longer  have  been  within  the  saving  of  this  pro> 

viso ;  and  the  act  of  limitations  would  have  operated  directly 
upon  them.  The  same  principles  must  apply,  when  the  county  of 
Alexandria  has  become  united  with  a  portion  of  Maryland,  in  which 
this  act  of  limitation  is  in  force,  and  forms  with  such  portion  one 
political  community,  united  under  one  government  Such  is  now  the 
condition  of  the  counties  of  Washington  and  Alexandria,  which  to- 
gether constitute  the  territory  of  Columbia,  and  are  united  under  one 
territorial  government.  They  have  been  formed  by  the  acts  of  con* 
gross  into  one  separate  political  community ;  and  the  two  counties 
which  compose  it,  resemble  different  counties  in  the  same  State,  and 
do  not  stand  tov(rards  one  another  in  the  relation  of  distinct  and  sep- 
arate governments.  The  plaintiff,  therefore,  were  not  *'  beyond  the 
seas,"  in  respect  to  the  county  of  Washington ;  and  the  judgment 
of  the  circuit  court  must  be  affirmed* 

8  H.  397. 


The  Lessee  of  Ambrose  Walden,  Plaintiff  in  Error,  i;.  John 
Craig's  Heirs  and  others.  Defendants  in  Error. 

14  P.  147. 

In  scire  facicu,  to  revive  a  jadgmont  in  ejectment,  it  la  soffident  to  aver  that  the  tcnn  recov- 
ered is  yet  unexpired,  without  further  descrihing  it. 

On  demurrer  to  the  declaration,  a  release  cannot  be  presumed  from  lapse  of  time.  Tb 
marshal's  return  of  the  dcxith  of  a  party  to  an  execution,  does  not  make  the  fact  of  bk 
death  matter  of  record. 

If  the  defendant  in  ejectment  dies,  the  Judgment  is  to  be  revived  against  his  heirs  and  M 
terre-tenants,  but  his  executor  need  not  be  made  a  party  to  the  scire  facias. 

The  court  has  jurisdiction  to  allow  an  amendment  of  the  demise,  laid  in  a  declaration,  ai« 
Judgment,  without  notice,  the  parties  being  presumed  to  bo  before  the  court  for  that  Q^ 
all  other  things  in  the  power  of  the  court,  in  the  suit. 

1 2  Stats,  at  Large,  108. 
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Thb  case  is  stated  in  the  opinion  of  the  court 
Underwood^  for  the  plainti£ 
CriUendefiy  contr^. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  court.  [  *  151  ] 

These  cases  are  brought  before  this  court,  from  the  circuit 
court  of  Kentucky,  by  writs  of  errorJ 

The  plaintiff  in  error,  who  was  the  plaintiff  in  the  circuit  court, 
issued  two  writs  of  scire  facias^  to  revive  the  judgments  rendered  in 
the  above  cases  the  19th  of  June,  1800,  against  Shockey  and  Rose, 
the  original  defendants,  and  the  heirs  of  Craig.  Alias  writs  were 
issued,  and  on  the  first  and  second  writs  the  marshal  returned  served 
on  several  of  the  heirs  named ;  and  that  Bhockey  and  Rose  were 
deceased. 

In  both  cases,  the  defendants  demurred  to  the  writs  of  scire  facias^ 
and  also  pleaded  nul  tiel  record.  Issue  being  joined,  the  court  gave 
judgments  for  the  defendants  on-  both  issues ;  to  revive  which  judg- 
ments these  writs  of  error  were  prosecuted. 

A  biU  of  exceptions  spreads  upon  the  record  the  evidence  that  was 
before  the  court  on  the  issue  of  nul  tiel  record. 

We  will  first  consider  the  que*btions«arising  on  the  demurrer. 

It  seems  to  be  the  practice  in  Kentucky,  not  to  file  a  declaration  on 
a  writ  of  scire  faciaSy  but  to  consider  the  writ  as  the  declaration. 

It  is  insisted  that  these  writs  are  all  defec^tive  in  not  stating  the 
term  as  laid  in  the  declarations,  nor  any  facts  which  showed  its  con- 
tinuance ;  and  a  decision  in  7  Monroe,  601,  where  it  is  stated  that  a 
scire  facias  to  revive  a  judgment  in  ejectment,  must  state  the  term 
yet  to  come,  as  laid  in  the  declaration,  is  relied  on. 

In  the  above  writs  it  is  stated  that  the  term  recovered  is  yet  unex 
pired;  and  we  think  this  allegation  is  sufiicient  It  would  be  an 
extremely  technical  rule  to  require  greater  strictness  than  this. 
In  1  J.  J.  Marshall's  Rep.  5,  the  court  of  appeals  say,  if  a  scire 
facias  contain  such  recitals  as  will  point  to  the  judgment  intended 
to  be  revived,  with  such  certainty  that  the  defendant  must  know 
what  judgment  was  meant,  it  will  be  sufficient.  And  again,  in  3 
J.  J.  Marshall,  564,  the  court  held,  that  where  the  scire  facias  con* 
tained  an  extract  from  the  judgment,  and  referred  to  the  record  and 
proceedings  in  the  suit,  it  was  good.     That  execution  is  awarded  on 

'  Two  cases  wero  before  the  court,  involving  the  same  questions.  This  opinion  waf 
delivered  in  the  two  cases. 
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the  original  judgment,  and  the  proceedings  on  that  judgment  being 
referred  to  in  the  writ,  if  the  term  had  expired,  the  defendant  might 

show  it. 
[  *  152  ]  *  The  amendments  made  in  1824,  which  extended  the 
demises  fifty  years,  not  being  inserted  in  the  declarations, 
it  is  insisted  that  they  cannot  be  considered  as  a  part  of  the  rec- 
ords referred  to  in  the  writs  of  scire  facias.  If  leave  had  been 
generally  given  to  amend,  and  no  amendments  of  the  declarations 
had  been  made,  the  objection  would  be  insurmountable.  Bat 
the  amendments  were  specific,  and  they  were  entered  on  the  rec- 
ords of  the  court ;  and  they  referred  to  the  cases ;  so  that  no  com- 
plete records  of  them  could  be  made  without  including  theae 
amendments.  It  was  therefore  unnecessary  to  interline  them  in 
the  declarations. 

The  writs  by  statements  of  facts  and  by  references,  we  think  con- 
tain sufficient  certainty. 

But  it  is  contended  that  the  demurrers  should  be  sustained  on  the 
ground  of  lapse  of  time. 

The  judgments  sought  to  be  revived  were  entered  in  1800,  but  how 
is  the  lapse  of  time  to  operate  ? 

It  is  not  pretended  that  there  is  any  statute  or  rule  in  Kentucky 
which  limits  a  revival  of  the  judgments ;  and  it  is  very  dear  that,  at 
law,  lapse  of  time  can  only  operate  by  way  of  evidence. 

From  lapse  of  time  and  favorable  circumstances,  the  existence  of 
a  deed  may  be  presumed,  or  that  an  obligation  has  been  discharged; 
but  this  presumption  always  arises  under  pleadings  which  would 
render  the  facts  presumed  proper  evidence.  A  demurrer  raises  only 
questions  of  law,  on  the  facts  stated  in  the  writs  of  scire  facias  them- 
selves. No  evidence  is  heard ;  and,  consequently,  there  is  no  ground 
for  presumption  &om  lapse  of  time. 

Can  the  demurrer  be  sustained  on  the  ground  of  the  marshal's 
return  that  Shockey  and  Rose,  defendants  in  the  judgments,  are 
dead? 

The  marshal's  return,  it  is  said,  becomes  a  matter  of  record,  and^ 
therefore,  advantage  may  be  taken  of  this  defect  by  demurrer. 

It  is  admitted  that  the  marshal's  return  of  service,  or  non-service, 
which  he  indorses  on  the  process,  and  of  which  he  has  official  knowl- 
edge, becomes  matter  of  record,  and  is  binding  on  the  parties.  Bat 
the  marshal  can  only  know,  in  common  with  other  citizens,  of  the 
decease  of  a  person  named  in  the  writ ;  and  if  he  indorse  the  fact 
of  such  decease,  though  it  may  be  spread  on  the  record,  it  is  clearly 
uot  binding  on  the  parties.  Shall  ^  rumor,  which  shall,  in  the  opinion 
of  the  marshal,  justify  such  indorsement^  make  the  fact  a  matter  of 


JANUARY   TERM,   1840.  897 

Walden'8  Lessee  v.  Craig's  Heirs.    14  P. 

record  ?     It  may  excuse  the  officer,  but  it  does  not  bind  the  party 
whose  rights  are  involved. 

The  demurrers  treat  the  fact  of  the  death  of  these  defendants  as 
matter  of  record ;  and  if  it  be  matter  of  record,  it  cannot  be  contro- 
verted. In  this  view,  then,  if  the  rumor  on  which  the  marshal  made 
the  indorsement  be  false,  the  rights  of  the  plaintiff  are  forever  con* 
eluded.  He  cannot  revive  his  judgment  against  the  heirs  of  living 
defendants  ;  and  yet  he  cannot  dispute  the  fact  of  their  decease,  as 
entered  on  the  record* 

A  plea  in  abatement  was  the  proper  mode  of  taking  ad- 
vantage *  of  the  decease  of  these  defendants.  On  this  [  *  153  ] 
plea  the  plaintiff  could  take  issue  on  the  fact  of  the  de- 
cease, and  have  it  ascertained  by  the  verdict  of  a  jury.  Bac.  Ab, 
Abatement,  L.  Chitt.  Plead.  442.  If  these  defendants  be  dead,  it 
would  be  error  to  revive  the  judgments  without  the  service  of  pro- 
cess on  their  representatives.  But  demurrers  cannot  be  interposed 
which  shall  treat  the  fact  of  their  decease  as  matter  of  record ;  and 
which  may  prevent  the  plaintiff  from  issuing  other  writs  in  the 


In  every  view  which  we  can  take  of  the  questions  properly  arising 
on  the  demurrers,  we  think  the  circuit  court  erred  in  sustaining 
them. 

As  the  subject-matter  of  dispute  is  Jand  over  which  the  adminis- 
trators or  executors  of  the  deceased  defendants  have  no  control,  we 
do  not  perceive  the  necessity  or  propriety  of  making  them  parties  in 
the  writs. 

The  law  is  well  settled,  that  where  a  defendant  in  ejectment  dies, 
the  judgment  must  be  revived  by  a  scire  facias  against  both  his 
heirs  and  the  terre-tenants.  2  Salk.  598,  600 ;  2  Saund.  7,  n.  4 ;  Cro. 
Jac  506.     And  this  is  the  rule  of  practice  in  Kentucky. 

We  come  now  to  consider  the  evidence  offered  and  rejected  by  the 
circuit  court,  under  the  issue  of  nul  tiel  record. 

The  records  offered  were  rejected  on  the  ground  that  the  amend- 
ments made  in  1824,  extending  the  demise  in  each  case  to  fifty 
years,  having  been  made  without  notice  to  the  defendants  or  the 
terre-tenants,  were  null  and  void. 

In  both  cases  the  demise  had  expired  before  the  judgments  were 
entered ;  but  the  facts  seem  not  to  have  been  noticed  by  the  counsel 
on  either  side. 

In  1800,  and  shortly  after  the  rendition  of  the  judgments,  the  de- 
fendants filed  a  bill  setting  up  an  adverse,  and,  as  they  alleged,  a 
paramount  equitable  title  to  that  of  Walden,  for  the  land  in  contra*, 
versy ;  and  obtained  an  injunction  to  stay  proceedings  on  the  judg- 
VOL.  XIII.  34 
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ments.  This  injiinction  was  continued  until  May  tenn,  1809,  when 
it  was  dismissed  by  the  court  for  want  of  jurisdiction. 

In  1811,  another  bill  was  filed,  and  an  injunction  obtained,  which, 
at  May  term,  1812,  was  dissolved ;  and  in  1813,  the  bill  was  di8> 
missed  by  the  complainants,  at  rules,  in  the  clerk's  office. 

Writs  of  possession  were  issued  the  2d  June,  1812,  which,  at  July 
term,  1813,  were  quashed,  on  the  ground  that  the  demises  had  ex* 
pired. 

At  July  term,  1817,  a  rule  was  entered  for  the  defendants,  Craig 
and  Rose,  to  show  cause,  at  the  next  term,  why  the  demise  in  the 
declaration  should  not  be  extended.  And  at  November  term,  1821, 
the  court  overruled  the  motion.  To  this  decision  a  bill  of  exceptions 
was  taken,  which  stated  that  the  above  rule  had  been  served  on  the 
defendants. 

A  writ  of  error  was  taken  out,  and  the  decision  of  the  court  in  the 
case,  is  reported  in  9  Wheat  576.  In  their  opinion,  the  court  say, 
that  the  power  of  amendment  is  extended,  at  least,  as  far  in 
[  •  154  ]  •  the  32d  section  of  the  Judiciary  Act,  as  in  any  of  the 
British  statutes ;  and  that  there  is  no  species  of  action  to 
which  the  discretion  of  the  court,  in  this  respect,  ought  to  be  more 
liberally  applied  than  to  the  action  of  ejectment.  The  proceedings 
are  all  fictitious,  fabricated  for  the  mere  purposes  of  justice ;  and 
there  is  every  reason  for  allowing  amendments  in  matters  of  mere 
form.  "And,"  they  say,  "  there  is  peculiar  reason  in  this  case,  where 
the  cause  has  been  protracted,  and  the  plaintiff  kept  out  of  posses- 
sion beyond  the  term  laid  in  the  decleuration,  by  the  excessive  delays 
practised  by  the  opposite  party.  The  cases  cited  by  the  plaintiflf's 
counsel  in  argument  are,  we  think,  full,  of  authority  for  the  amend- 
ment which  was  asked  in  the  circuit  court;  and  we  think  the  motion 
ought  to  have  prevailed." 

But  the  court  decided  that  they  could  not  take  jurisdiction  of  the 
case,  as  a  writ  of  error  would  not  lie  on  the  decision  of  a  collate 
motion  in  a  cause. 

After  this  decision  of  the  court  was  certified  to  the  circuit  court) 
the  following  entry  was  made  on  the  record :  "And  afterwards,  to 
wit,  at  the  May  term  of  the  court  aforesaid,  in  the  year  1824,  until 
which  time  the  motion  to  extend  the  demise  in  the  declaration  was 
continued,  &c.,  and  leave  is  given  on  motion  to  amend  the  decla- 
ration by  extending  the  demise  to  fifty  years ;  which  is  done  accoid- 
ingly." 

In  the  other  case,  against  Craig  and  Shockey,  there  does  not  ap- 

^pcar  to  have  been  a  rule  entered  for  the  extension  of  the  demise,  or 

that  notice  was  served  of  the  motion.   But  the  same  entry  was  made 
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of  the  continuance  of  the  motion,  and  the  extension  of  the  demisej 
as  in  the  other  case. 

In  one  of  the  cases,  then,  there  is  evidence  of  notice  having  been 
given,  but  not  in  the  other.  And  the  question  may  be  considered, 
"w^hether  there  having  been  no  notice,  the  amendment  must  be  con- 
sidered as  void.  If  it  be  only  erroneous  and  voidable,  the  circuit 
court  erred  in  rejecting  the  record! 

The  demises  in  the  declarations  having  expired  before  the  judg- 
ments, they  could  not  authorize  writs  of  habere  facias  possessionem; 
but  they  were  not  void.  They  were  judgments  on  which  executions 
might  issue  for  the  damages  and  costs.  And  the  amendments  hav- 
ing relation  back  to  the  expiration  of  the  demises,  gave  vitality  to 
both  the  judgments,  the  same  as  if  the  terms  had  originally  been 
stated  at  fifty  years. 

It  is  admitted  that  the  service  of  process,  or  notice,  is  necessary 
to  enable  a  court  to  exercise  jurisdiction  in  a  case ;  and  if  jurisdic- 
tion be  taken  where  there  has  been  no  service  of  process,  or  notice, 
the  proceeding  is  a  nullity.  It  is  not  only  voidable,  but  it  is  abso- 
lutely void.  But  this  is  only  where  original  jurisdiction  is  exercised ; 
and  not  a  decision  of  a  collateral  question  in  a  case  where  the  par- 
ties are  before  the  court. 

If  it  were  necessary,  notices  in  the  oases  under  consideration 
might  well  be  presumed.  For  it  does  not  follow  that  no 
notices  were  *  given,  because  none  appear  upon  the  record.  [  *  165  ] 
The  fact  of  notice  may  be  proved  by  parol.  But  however 
convenient  in  practice,  and  indeed,  necessary,  to  some  extent,  to  pre- 
serve  from  prejudice  the  rights  *of  parties,  notice  in  such  cases  may 
be ;  still,  it  is  a  question  of  practice.  It  does  not  go,  except  under  a 
positive  rule,  to  the  exercise  of  the  power  of  amendment  by  the 
court 

After  the  judgment,  the  parties  are  still  in  court  for  aU  the  pur- 
poses of  giving  effect  to  it.  And  in  the  action  of  ejectment,  the 
court  having  power  to  extend  the  demise  after  judgment,  the  de- 
fendant may  be  considered  in  court  on  this  motion  to  amend,  as  well 
as  on  any  other  motion  or  order  which  may  be  necessary  to  carry 
into  effect  the  judgment.  In  no  correct  sense  is  the  exercise  of  this 
power  of  amendment  similar  to  the  exercise  of  an  original  juiisdio- 
tion,  between  parties  on  whom  process  has  not  been  served. 

No  new  parties  are  made  on  the  record,  and  no  rights  of  the  terre- 
tenants  are  barred  by  the  extension  of  this  legal  fiction ;  a  fiction 
formed  by  the  courts,  and  modified  by  them  for  the  great  purposes 
of  justice. 

The  plaintiff's  title  was  established  by  the  judgment;   and   it 
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would  be  most  unreasonable  and  unjust  to  deny  him  the  firuits  of 
these  judgments,  on  the  ground  that  the  fictitious  lease  had  expired, 
and  which  the  court  had  power  to  amend. 

The  judgments  are  described  with  sufficient  accuracy ;  and  there 
being  no  objection  to  the  records,  except  the  one  above  considered, 
we  think  the  circuit  court  eired  in  excluding  the  judgments  as  evi- 
dence ;  and  on  this  ground  also  are  the  judgments  of  that  court 
reversed. 

6  H.  81 ;  9  H.  34. 


Abibrosb  Walden,  and  others,  Appellants,  v.  Henrt  L  Bodlet, 

and  others.  Appellees. 

14  P.  156. 

A  bill  dismissed  at  the  rnles  on  motion  of  the  complainant,  is  no  bar  to  a  snbseqaent  bill 
A  tenant  who  disputes  his  landlord's  title,  and  claims  the  fee  in  his  own  right,  becomes  i 

trespasser,  and  may  bo  ejected  without  notice. 
Where  the  defendant  to  a  hill  filed  by  the  owner  of  the  equitable  title  to  lands,  appeared  to 
hare  the  better  equity  to  a  part  of  the  lands,  it  is  competent  for  the  court  to  direct  the 
complainant  to  release  that  part  of  the  land  to  the  defendant,  and  thus  remove  a  cloud 
from  the  title,  and  that  the  tenants  thereof  shall  attorn  to  the  defendant,  as  a  condition  for 
the  relief  granted  to  the  complainant ;  and  this,  though  there  is  no  prayer  in  the  answer 
to  that  effect ;  it  is  a  modification  of  the  relief  of  the  complainant,  necessary  to  do  com- 
plete justice  between  the  parties. 

The  case  is  stated  in  the  opinion  of  the  court 
Underwood^  for  the  plaintiK 
OriUenden^  contra. 

AFLean,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of  Ken- 
tucky. 

Bodley  and  others  filed  their  bill  in  the  circuit  court,  representing 
that  on  the  17th  of  October,  1783,  an  entry  was  made  in  the  name 
of  Henry  Crutcher  and  John  Tibbs,  for  ten  thousand  acres  of  land, 
as  follows :  Henry  Crutcher  and  John  Tibbs  enter  ten  thousand  acres 
of  land  on  a  treasury  warrant.  No.  18,747,  as  tenants  in  common, 
beginning  at  a  large  black  ash  and  small  buckeye,  marked  thus,  J. 
T.,  on  the  side  of  a  buffalo  road  leading  from  the  lower  Blue  Lick,  a 
N.  E.  course,  and  about  seven  miles  N.  E.  and  by  E.  from  the  said 
Blue  Licks,  to  a  corner  of  an  entry  of  twenty  thousand  acres,  made 
in  the  name  of  John  Tibbs,  John  Clark,  John  Sharp,  David  Blanchaid, 
and  x\lexander  M'Lean,  running  thence  with  the  said  Tibbs  and  Ca's 
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line  due  east,  one  thousand  six  hundred  poles ;  thence  south,  one 
thousand  poles ;  thence  west,  one  thousand  six  hundred  poles  ;  thence 
north,  one  thousand  poles,  to  the  beginning,  for  quantity. 

•  That  in  1790,  a  legal  survey  having  been  executed,  a  [  *  167  ] 
patent  was  obtained  in  the  names  of  Robert  Rutherford, 
assignee  of  Henry  Crutcher  and  Willoughby  Tibbs,  heir  at  law  of 
John  Tibbs,  deceased,  in  1790.    That  by  several  mesne  conveyances, 
the  above  tract  was  vested  in  tiie  complainants. 

The  complainants  represent  that  Ambrose  Walden,  the  defendant, 
on  the  22d  May,  1780,  entered  one  thousand  three  hundred  thirty- 
three  and  one  third  acres  of  land  on  the  east  side  of  Jacob  John- 
son's settlement  and  preemption,  on  the  waters  of  Johnson's  Fork,, 
a  branch  of  Licking,  to  include  two  cabins  on  the  north  side  of  said 
Fork,  built  by  Simon  Butler;  and  to  run  eastwardly  for  quantity. 
This  entry  was  surveyed  the  29th  November,  1785,  after  which  a 
patent  was  obtained. 

The  bill  charges  that  this  entry  and  survey  are  void  for  want  of 
certainty,  &c  And  that  Lewis  Craig  purchased  of  Simon  Kenton, 
who  was  the  locator,  and  claimed  one  third  of  the  land  entered  for 
his  services ;  which,  being  laid  off,  Craig  sold  several  small  tracts  by 
metes  and  bounds,  to  Jonathan  Rose,  William  Allen,  and  Charles 
Rector.  That  Rose  sold  a  part  of  his  purchase  to  Abraham  Sbockey ; 
and  Allen  a  part  of  his,  to  Amzey  Chapin. 

And  that  Walden,  alleging  he  had  satisfied  the  claim  of  Kenton^ 
as  locator,  commenced  two  actions  of  ejectment  in  the  district  court 
of  the  United  States  for  Kentucky,  and  obtained  judgments  against 
the  purchasers  under  Craig.  That  Sbockey  and  Chapin,  knowing 
the  title  they  held  imder  Craig  by  purchase  from  Allen  and  Rose* 
was  inferior  to  that  of  the  complainants,  became  their  tenants.  That 
on  the  30th  October,  1801,  the  complainants  entered  into  an  agree- 
ment with  Lewis  Craig,  with  the  assent  of  Rose  and  Rector,  for  the 
land  they  had  purchased,  and  deeds  were  made  to  them  by  the  com* 
plainants.  Shortly  after  this,' Allen  sold  his  land  to  Abraham  Drake, 
to  'whom  the  complainants  made  a  deed. 

That  the  complainants,  Bodley  and  Pogue,  purchased  Shockey's 
claim  to  the  land  he  had  bought  of  Rose,  and  on  which  he  had 
erected  a  valuable  mill.  And  that  they  still  held  the  legal  title  to 
that,  and  the  land  purchased  by  Chapin  of  Allen,  and  to  a  consider*- 
able  part  of  the  interference  of  their  claim  vdth  Walden's. 

That  twelve  years  after  Walden  obtained  his  judgments,  he  issued 
writs  of  habere  facias^  which  were  set  aside  on  the  ground  that  the 
demises  had  expired.  That  in  1824,  the  demises  were  extended, 
without  notice  to  the  tenants,  fifty  years.     That  Rose,  Rector,  and 
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Allen,  and  those  claiming  under  them,  had  possession  of  their  le- 
spective  tracts  of  land  by  metes  and  bounds,  as  purchased  from 
Craig,  and  held  under  the  title  of  Bodley  and  Company,  for  more 
than  thirty  years,  adversely  to  Walden.  That  Shockey  and  Chapin, 
and  those  holding  under  them,  have  had  possession  for  near  the  same 
length  of  time,  &c. 

The  complainants  state  that  Walden  never  has  had  possession  of 
any  part  of  his  survey,  except  two  hundred  acres  conveyed  by  him 
to  Robert  Pogue,  by  proper  metes  and  bounds ;  about  one 
[  *  158  ]  hundred  *  and  fifty  acres  of  which  was  held  by  Carter ;  and 
that  the  complainants  have  made  valuable  and  lasting  im- 
provements on  the  land,  for  which  they  require  pay,  if  the  title  should 
be  found  in  Walden. 

And  they  pray  an  injunction,  &c ;  which  was  granted. 

The  complainants  afterwards  amended  their  bill,  by  stating  that 
Thomas  Bodley  and  Robert  Pogue,  at  the  Fleming  circuit  court  of 
Kentucky,  in  March,  1825,  in  a  suit  in  chancery  against  the  unknown 
heirs  of  John  Walden,  deceased,  and  others,  obtained  a  decree  for 
the  whole  of  Ambrose  Walden's  survey,  except  the  one  hundred  and 
fifty  acres  owned  by  Carter ;  and  except  so  much  of  John  Walden's 
elder  survey  of  one  thousand  six  hundred  sixty-six  and  two  thirds 
acres,  as  was  then  in  the  possession  of  Ann  Thrailhild,  and  the  heirs 
of  Jeremiah  Proctor,  deceased. 

And  the  complainants  further  state,  that  the  tract  of  one  thousand 
three  hundred  and  thirty-three  and  one  third  acres  of  Walden,  inter- 
fered with  an  entry  of  twenty  thousand  acres,  made  the  31st  July, 
1783,  in  the  names  of  John  Tibbs,  John  Clark,  John  Sharpe,  David 
Blanchard,  and  Alexander  AT  Lean,  with  the  proper  surveyor;  six- 
teen thousand  acres  of  which  were  surveyed  and  patented  in  the 
name  of  the  complainant,  Bodley ;  and  thb  entry  is  charged  to  be 
paramount  to  that  under  which  Walden  claims. 

Walden,  in  his  answer,  states,  that  he  obtained  judgments  against 
the  complainants,  who  are  tenants  on  the  land,  by  virtue  of  his 
legal  and  better  title ;  and  that  he  has  been  a  long  time  delayed 
by  the  complainants  firom  obtaining  the  possession  of  the  land  re- 
covered. 

He  admits  that  some  improvements  have  been  made  on  the  land; 
but  alleges  that  waste  has  been  committedi  and  that  rents  and  pro- 
fits would  more  than  compensate  for  the  improvements.  He  states, 
that  he  brought  his  suits  in  ejectment  shortly  after  the  adverse  pos- 
session was  taken;  and  he  relies  upon  the  dismissal  of  certain 
injunction  bills,  filed  by  the  complainants,  as  a  bar  to  the  present 
suit. 
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He  knows  nothing  of  the  entries,  surveys,  and  patents  set  forth  in 
the  bill,  or  of  the  sales  and  conveyances  stated;  and  he  requires 
proof  of  the  same.  He  insists  911  the  validity  of  his  own  entry }  and 
denies  that  Kenton,  as  locator,  was  entitled  to  any  part  of  it,  as  he 
was  paid  in  full  of  his  services  in  locating  the  land.  He  denies  aU 
fraud;  and  prays  the  benefit  of  his  judgments  at  law. 

By  agreement  of  the  parties  in  the  circuit  court,  "  the  record  and 
proceedings  of  the  Fleming  circuit  court  were  filed,  and  that  cause 
was  entered  upon  the  docket,  for  further  proceedings  in  this  court. 
And  that  in  the  suits  for  trial,  Thomas  Bodley  and  others  against 
Ambrose  Walden,  and  Clark's  Heirs  against  Ambrose  Walden,  and 
also  the  one  by  Duncan's  Heirs  against  Walden,  should  be  entered 
on  the  docket,  and  stand  for  hearing  at  the  ensuing  term,  and  be  de- 
cided at  the  same  time ;  they  all  being  connected  with  the  present 
controversy." 

Bodley  and  Pogue  having  died,  at  November  term,  1833,  by  con- 
sent, the  suit  was  revived  in  the  names  of  their  heirs  and  representa^ 
tives;  and  a  guardian  ad  litem  was  appointed  to  certain  infant 
heirs. 

*  A  motion  is  made  by  the  defendants  in  the  appeal,  to  [  *  159  ] 
dismiss  it,  on  the  ground  ^'  that  it  is  an  appeal  from  several 
distinct  decrees,  in  several  separate  suits,  which  are  attempted  to  be 
united  in  this  appeal ;  when  tliere  is  no  such  record  filed  as  is  described 
in  the  appecd  and  citation  thereon." 

In  the  decree  of  the  circuit  court,  it  is  stated  that,  by  consent  of 
the  parties,  the  suits  above  named  were  to  be  heard  at  the  same 
time ;  and  the  papers  and  pleadings  filed  in  one  case  should  be  con- 
sidered and  have  full  effect  in  all  the  cases,  to  enable  the  court  to 
decide  the  controversies  in  all  the  cases  on  their  respective  merits." 
And  it  was  expressly  agreed,  'Hhat  the  bill,  answers,  and  orders, 
the  entries,  surveys,  and  patents,  in  the  case  of  Bodley  and  Pogue, 
should  be  sufficient,  without  recording  the  whole  suits  and  papers 
in  each  of  the  cases ;  and  that,  in  the  event  of  either  party  appealing, 
the  clerk  may  copy  all  the  papers  in  all  the  records,  and  that  when 
they  are  so  copied  and  certified,  the  transcript  shall  have  the  same 
effect  as  if  they  were  full  and  separate  records,  made  out  in  each  and 
all  of  the  cases ;  and  this  agreement  W€is  declared  to  be  entered  into, 
with  the  leave  of  the  court,  to  avoid  expenses  in  the  cases,  as  they 
all  involve  the  same  questions." 

These  agreements  cover  the  apparent  irregularities  in  the  record, 
as  it  regards  the  decrees  and  the  proceedings  in  the  different  cases 
stated,  and  obviate  the  objections  on  which  the  motion  to  dismiw 
is  founded. 
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And  a  farther  motion  is  made  to  dismiss  the  appeal  as  to  all  the 
parties  named  in  the  citation,  who  are  not  parties  to  the  decrees. 

The  names  in  the  citation  are  fomid  on  the  record,  as  parties  to 
one  or  more  of  the  several  decrees  entered.  It  is  very  clear,  that  the 
parties  to  the  decrees  only  can  be  made  responsible  for  the  costs  of 
this  appeal. 

Before  the  decrees  were  pronounced  in  the  circuit  court,  by  consent 
of  the  parties,  it  was  entered  upon  the  record,  that  every  agreement 
or  admission  on  file,  for  the  preparation  of  any  one  of  the  cases  for 
hearing,  shall  extend  to  all  of  them.  And  it  was  admitted  that  the 
complainants  were  respectively  invested  with  the  titles  under  the 
entries  of  Peter  Johnson  and  Tibbs,  and  Clark  and  Tibbs,  and 
Crutcher,  as  alleged  in  their  several  bills.  And  it  was  agreed,  <^  that 
the  court  should  give  a  final  decree,  without  further  ascertainment 
of  the  boundaries  or  positions  of  the  particular  tracts  or  settlements 
of  each  claimant  or  person  interested ;  and  that  the  principles  thereof 
shall  be  carried  into  effect  as  fully  as  if  each  tenement  and  each  pro- 
prietor were  specially  named  cmd  identified." 

The  entries  involved  in  this  proceeding  were  brought  before  the 
court  in  the  case  of  Bodley  et  al.  v.  Taylor,  5  Cranch,  191 ;  and  in 
their  decision,  in  regard  to  Walden's  entry  as  well  as  the  others,  the 
circuit  court  followed  the  decision  of  this  court. 

It  is  true,  the  validity  of  these  entries  i^  brought  before  the  court 
now  by  different  parties ;  and  the  former  decision  having  been  made 
between  other  parties,  and  on  a  state  of  facts  somewhat 
[  *  160  ]  different  *  from  tiiat  now  before  us,  does  not  settle,  conclu- 
sively, the  question  in  this  case.  But  m  looking  into  the 
evidence,  it  is  found  that  the  controlling  call  of  Walden's  entry  is 
proved  by  Kenton  and  others ;  and  that  the  effect  of  this  evidence  is 
not  sheJcen  by  the  testimony  on  the  other  side.  The  calls  of  the 
entries  are  specific  and  notorious.  Indeed,  there  seems  to  be  little  or 
no  contest  between  the  parties  on  this  ground,  nor  as  to  the  survey 
of  Walden's  entry,  as  directed  by  the  circuit  court. 

This  entry  being  older  and  paramount  to  the  other  conflicting  en- 
txies,  it  was  held  to  be  good ;  but  as  the  subsequent  entries  were 
made  before  Walden's  entry  was  surveyed,  it  was,  very  properly, 
directed  to  be  surveyed  strictly  in  conformity  to  its  calls. 

This  mode  of  survey  reduced  the  claim  of  Walden  several  hun- 
dred acres  below  the  calls  of  his  original  survey.  And  for  the  land 
lying  outside  of  this  last  survey,  and  within  the  original  one,  the 
circuit  court  decreed  that  he  should  relinquish  the  possession,  and 
release  to  the  complainants,  respectively,  by  metes  and  bounds  statedi 
the  tracts  covered  by  their  titles. 
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Commissioners  were  appointed  to  ascertain  the  value  of  the  imi- 
provements  made  by  the  tenants  on  the  lands  recovered  by  Walden ; 
the  value  of  the  rents  and  profits ;  the  value  of  the  land  without  the 
improvements;  and  whether  waste  had  been  committed,  &a  A 
report  was  made  by  the  commissioners,  which,  on  motion  of  the  com- 
plainants, was  set  aside,  and  another  order  to  the  commissioners 
was  made.  And  afterwards,  no  steps  having  been  taken  by  the  com- 
plainants to  execute  the  order,  the  injunction  was  dissolved,  without 
prejudice  to  the  complainants,  for  any  claims  they  might  have  for 
improvements;  but  the  court  refused  to  decree  releases  from  the 
tenants  to  Walden  of  their  claim;  and  also  to  order  a  writ  to  the 
marshal,  directing  him  to  put  Walden  in  possession  of  the  land 
recovered. 

The  circuit  court,  it  appears,  after  the  final  decree  was  entered, 
set  it  aside  at  the  same  term,  and  entered  decrees  in  each  of  the 
cases.  After  the  original  decree  was  set  aside,  and  before  separate 
decrees  were  entered,  the  defendant  moved  the  court  for  leave  to 
file  several  answers  to  the  cases  placed  on  the  docket  by  agreement, 
and  also  a  cross-bill,  which  the  court  refused.  And  we  think  that 
this  application  to  change  the  pleadings  after  the  hearing,  and  under 
the  circumstances  of  this  case,  was  very  properly  rejected. 

There  are  cases  where  amendments  are  permitted  at  any  stage  of 
the  progress  of  the  case ;  as  where  an  essential  party  has  been  omit- 
ed ;  but  amendments  which  change  the  character  of  the  bill  or  an- 
swer, so  as  to  make  substantially  a  new  case,  should  rarely,  if  ever, 
be  admitted  after  the  cause  has  been  set  for  hearing,  much  less  after 
it  has  been  heard. 

On  the  part  of  the  appellant,  it  is  contended  that  the  first  and 
second  injunction  bills  which  were  filed  in  this  case,  before  the  pres- 
ent one,  and  which  were  dismissed,  constitutes  a  bar  to  the  relief 
sought  by  the  present  bill. 

•  The  controversy  in  this  case,  by  various  causes,  has  been  [  *  161  ] 
protracted  more  than  forty  years.  The  judgments  in  the 
ejectment  cases  were  obtained  in  1800.  In  the  same  year,  and 
shortly  after  the  judgments  were  rendered,  Bodley,  Hughes,  and 
others,  obtained  an  injunction.  This  bill  was  dismissed  by  the  court, 
in  1809,  for  want  of  jurisdiction. 

In  1811,  another  bill  was  filed,  on  which  an  injunction  was  al- 
lowed ;  and  which,  at  May  term,  1812,  was  dissolved.  The  bill  was 
afterwards  dismissed,  by  the  complainants,  at  rules,  in  the  clerk'is 
ofiice.  On  the  dissolution  of  this  injunction,  writs  of  habere  facias 
possessionem  were  issued  for  the  first  time ;  and  these,  after  being 
stayed  by  order  of  the  judge,  were  quashed  at  July  term,  1813,  on 
the  ground  that  the  demises  had  expired. 
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^  The  demises  were  laid,  commencing  in  1789,  for  ten  years ;  bo 
ihat  they  had  expired  before  the  judgments  were  obtained. 

In  1817,  a  motion  was  made  to  extend  the  demises,  which  vras 
overruled.  But  the  question  was  brought  before  this  court,  which 
decided  they  had  no  jurisdiction  of  the  case,  but  gave  an  opinion 
favorable  to  the  amendment;  which  induced  the  circuit  court,  in 
1824,  to  extend  the  demises  to  fifty  years. 

In  the  year  1825,  the  present  bill  was  filed,  on  which  an  injunction 
was  issued  to  stay  proceedings  on  the  judgments,  which  was  con- 
tinued until  the  final  decree  of  ihe  circuit  court. 

As  the  first  bill  was  dismissed  for  want  of  jurisdiction,  and  the 
second  by  the  complainants,  at  rules,  in  the  clerk's  office,  it  is  dear 
that  neither  can  operate  as  a  bar  to  the  present  bill.  A  decree  dis- 
missing a  bill  generally,  may  be  set  up  in  bar  of  a  second  bill,  hav- 
ing the  same  object  in  view ;  but  the  court  dismissed  the  first  bill, 
on  the  ground  that  they  had  no  jurisdiction,  which  shows  that  the 
case  was  not  heard  on  its  merits.  And  this  also  appears  from  the 
dismissal  by  the  party,  of  the  second  bill,  in  the  clerk's  office. 

It  is  also  insisted,  that  the  decrees  of  the  circuit  court  should  be 
reversed,  on  the  ground  that  there  is  an  improper  joinder  of  parties. 

Were  it  not  for  the  agreements  on  the  record,  the  decrees  entered 
in  the  different  cases  would  be  wholly  irregular,  and,  of  course,  un- 
sustainable. Difierent  interests  and  parties  are  united,  and  a  decree 
is  made  in  each  case,  which  determines  the  matters  of  controversy 
in  each.  But  the  agreement  of  the  parties  spread  upon  the  record, 
and  that  which  is  stated  by  the  court,  and  the  fact  of  all  the  causes 
being  brought  to  a  hearing  and  submitted  at  the  same  time,  afford 
the  most  satisfactory  evidence  of  the  assent  of  the  parties,  and  the 
waiver  of  all  objection  to  the  irregularity  of  the  proceeding.  And 
we  are  inclined  to  this  view,  from  the  consideration  that,  by  this 
mode  of  procedure,  the  rights  of  the  parties  concerned  could  in  no 
respect  be  prejudiced.  They  were  as  susceptible  of  as  distinct  an 
investigation  and  decision,  as  if  the  pleadings  had  been  fully  made 
up  in  each  case,  and  it  had  been  heard  separately. 

Where  parties  by  agreement  dispense  with  the  usual  formalities  in 
the  progress  of  a  cause ;  and  no  injustice  results  firom  the 
[  •  162  ]  mode  •  adopted,  the  court  should  not,  on  slight  ground^  set 
aside  the  proceeding. 

It  is  contended  that,  as  the  complainants,  or  at  least  some  of  them, 
entered  under  the  title  of  Walden,  as  purchasers  frdm  Craig,  the 
principle  of  landlord  and  tenant  applies ;  at  least,  so  far  as  to  pre- 
vent the  setting  up  of  a  title  adverse  to  that  under  which  they  en- 
tered. 
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Craig  claimed  a  certain  part  of  the  entry  of  Walden,  as  purchaser 
nnder  Kenton,  the  locator ;  and  he  sold  to  some  of  the  complainants ; 
but  as  his  title  was  not  sustained,  the  purchasers  under  him  became 
interested  in  the  entries  of  Bodley  and  others,  and  received  convey- 
ances from  them. 

It  is  a  general  rule,  that  a  tenant  shall  not  dispute  his  landlord's 
title ;  but  this  rule  is  subject  to  certain  exceptions.  If  a  tenant  dis« 
claims  the  tenure,  and  claims  the  fee  in  his  own  right,  of  which  the 
landlord  has  notice,  the  relation  of  landlord  and  tenant  is  put  an 
end  to,  and  the  tenant  becomes  a  trespasser,  and  he  is  liable  to  be 
turned  out  of  the  possession,  though  the  period  of  his  lease  has  not 
expired.  3  Pet.  47.  The  same  relation  as  that  of  landlord  and 
tenant  subsists  between  a  trustee  and  the  cestui  que  trusty  as  it  re- 
gards the  title.  In  the  case  of  Botts  v.  Shields's  Heirs,  3  Lit.  34,  35, 
the  court  of  appeals  decided  that  a  purchaser  of  land,  who  enters 
into  the  possession  of  it  under  an  executory  contract,  shall  not  set 
up  another  title.  But  a  purchaser  who  has  obtained  a  conveyance, 
holds  adversely  to  the  vendor,  and  may  controvert  his  title.  4  Lit 
274. 

It  appears  from  Kenton's  deposition,  that  he  was  paid  in  land  war- 
rants for  making  Walden's  entry,  and  that  he  had  not,  in  fact,  a 
shadow  of  right  to  any  part  of  this  land.  He  assigned  the  contract 
with  Walden  to  locate  the  land  to  Fox  and  Wood ;  and  afterwards 
paid  them  in  discharge  of  this  contract,  by  a  conveyance  of  land, 
located  by  the  land  warrants  received  from  Walden ;  but  the  contract 
was  not  surrendered  nor  cancelled.  So  that  Craig,  as  purchaser, 
procured  neither  the  equitable  nor  legal  title  to  any  part  of  the  land 
in  Walden's  entry. 

The  cledm  of  Craig  appears  to  have  been  purchased  by  Bodley 
and  others,  who  at  the  time  claimed  under  conflicting  and  adverse 
entries  to  that  of  Walden,  with  the  assent  of  the  first  purchasers 
from  Craig ;  and  then  deeds  were  executed  to  them. 

The  original  purchasers  from  Craig,  who  afterwards  received  deeds 
from  Bodley  and  others,  are  deceased ;  and  the  lapse  of  time,  and 
change  of  circumstances,  have  been  so  great,  that  we  do  not  think 
the  complainants,  or  any  part  of  them,  can  be  precluded  on  the 
ground  of  their  purchase  from  Craig,  from  setting  up  a  title  adverse 
to  that  of  Walden's.  The  persons  who  entered  under  Craig  were, 
in  fact,  trespassers ;  for  they  had  no  title  which  could  protect  their 
possession,  or  shelter  them  from  the  consequences  of  wrongdoers. 
But  on  this  point  we  go  no  further  than  to  say,  that  such  an  entry, 
nnder  the  circumstances  of  this  case,  does  not  preclude  the 
'complainants  from  relying  on  the  adversary  tiHes  set  up  in  [  *  163  ] 
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their  bill.  Whether  any  other  effect  may  result  from  this  entry,  aa 
it  regards  any  other  right  than  the  title  asserted  in  the  bill,  we  do  not 
decide. 

The  counsel  for  the  appellant  contend,  that  the  decree  of  the  cir- 
cuit court  should  be  reversed,  on  the  ground  that,  although  Walden 
was  decreed  to  release  his  title  to  such  parts  of  the  land  covered  by 
his  original  survey,,  and  not  included  in  the  survey  of  his  entry  under 
the  order  of  the  court,  yet  the  tenants  on  the  land  to  which  Walden 
had  the  better  title  were  not  required  to  execute  releases  of  their  title 
to  liim. 

But  we  think  there  is  no  eiror  in  the  decree  in  this  respect 

Walden  had  the  elder  legsd  title  for  the  land  included  in  his  first 
survey ;  it  was  therefore  necessary  to  decree  a  conveyance  or  release 
from  Mm  to  the  tenants  who  established  a  paramount  equitable 
title.  But  as  to  the  land  within  the  corrected  survey,  he  had  the 
elder  equitable  as  well  as  legal  title ;  it  was  therefore  unnecessary  to 
decree  releases  from  the  tenants,  who,  from  facts  before  the  court, 
had  neither  the  equitable  nor  legal  title. 

There  are  other  considerations  which  show  the  correctness  of  the 
decree  in  this  respect 

The  tenants  in  possession  were  not  parties  to  the  suit ;  and  the 
court  did  not  know  the  nature  or  extent  of  their  right  It  was  clear, 
that  so  far  as  their  right  was  made  known  to  the  court  by  the  bill 
and  answer,  they  had  no  title  to  release.  Not  being  parties  to  the 
suit,  it  is  very  clear  that  the  court  could  not  devest  them  of  any  in- 
terest which  was  not  devested,  as  a  legal  consequence  of  the  recovery 
of  the  ejectment  suits. 

Forty  years  have  nearly  elapsed  since  Walden  recovered  his  judg- 
ments. Delays,  perhaps  without  precedent  in  this  country,  have 
occured  in  realizing  the  fruits  of  these  judgments.  To  some  extent, 
these  delays  ma^  be  attributed  to  the  expiration  of  the  demises ;  but 
they  are  chiefly  to  be  ascribed  to  the  injunctions  which  have  been 
granted.  And  now  the  demises,  though  extended  fifty  years  from 
1789,  have  again  expired. 

And  it  appears  from  the  records  in  the  ejectment  cases,  which  are 
before  us  as  evidence,  that  the  decease  of  some  of  the  defendants 
renders  a  revivor  of  the  judgments  necessary  before  writs  of  posses- 
sion can  be  issued. 

When  the  final  decree  was  entered  in  the  circuit  court,  the  demise 
had  some  years  to  run;  and  that  courts  we  think,  very  properly 
refused  to  decree  a  surrender  of  the  possession  by  the  tenants  to 
Walden,  but  dissolved  the  injunction.  This,  under  ordinary  cir^ 
cumstances,  would  have  given  to  Walden  all  the  relief  he  could  ask; 
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and,  as  was  said  by  the  counsel  for  the  complainants,  all  the  reUef 
he  prays  for  in  his  answer.  But  new  and  unexpected  delays  have 
occurred,  until  the  demises  have  expired ;  and  the  judgments  have 
become  dead  by  the  decease  of  a  part  of  the  defendants. 

And  a  question  here  arises,  whether,  on  the  afBirmance 
of  the  *  decrees  of  the  circuit  court,  it  is  not  the  duty  of  [  *  164  J 
this  court,  under  the  circumstances  of  this  case,  to  direct 
the  circuit  court  to  have  the  value  of  the  improvements  estimated, 
the  rents  and  profits  ascertained,  and  also  any  damage  which  may 
have  been  done  to  the  land ;  and  then,  under  an  order  or  decree  tha^ 
the  tenants  should  relinquish  the  possession  to  Walden,  to  issue  a 
writ  of  possessioui  in  pursuance  of  the  practice  of  a  court  of  chan- 
cery in  Kentucky. 

This,  in  effect,  would  be  the  same  as  the  decree  of  the  circuit  court; 
and  it  would  seem  that  it  is  the  only  effectual  mode  by  which  this 
protracted  controversy  can  be  terminated  within  any  reasonable 
time.  The  remedy  at  law  is  obstructed  by  the  expiration  of  the 
demises,  and  the  death  of  defendants  in  the  judgments.  And  if  this 
court  have  the  case  before  them  so  as  to  send  it  down  with  the 
above  directions,  we  think  they  are  bound  to  do  so.  It  would  be  a 
reproach  to  the  administration  of  justice,  if  in  this  case  the  parties 
should  be  left  by  the  decision  of  this  court,  apparently,  as  remote 
from  a  final  determination  of  it,  as  they  were  forty  years  ago. 

It  is  true,  the  answer  prays  merely  for  a  dissolution  of  the  injunc- 
tion, and  that  the  bill  may  be  dismissed.  But  the  court  have,  by 
the  bill,  answer,  and  evidence,  the  equities  of  the  parties  before  them ; 
and  having  jurisdiction  of  the  main  points,  ^ey  may  settle  the 
whole  matter.  A  court  of  equity  cannot  act  upon  a  case  which 
is  not  fairly  made  by  the  biU  and  answer.  But  it  is  not  necessary 
that  these  should  point  out,  in  detail^  the  means  which  the  court  shall 
adopt  in  giving  relief.  Under  the  general  prayer  for  relief,  the  court 
will  often  extend  relief  beyond  the  specific  prayer,  and  not  exactly 
in  accordance  with  it.  Where  a  case  for  relief  is  made  in  the  bill, 
it  may  be  given  by  imposing  conditions  on  the  complainant  consist- 
ently with  the  rules  of  equity,  in  the  discretion  of  the  court. 

In  their  decree,  the  circuit  court  required  Walden  to  surrender 
the  possession  of  the  land  he  was  directed  to  release  to  the  com- 
plainants ;  and  the  court  had,  unquestionably,  the  power  to  decree  a 
sozrender  of  the  possession  to  Walden,  by  the  tenants  of  the  land  re- 
covered by  him.  This  was  not  done,  it  is  presumed,  because  it  was 
thought  the  possession  could  be  obtained  under  the  judgments,  on 
the  dissolution  of  the  injunction.  But  this,  for  the  reasons  stated, 
cannot  now  be  done.  The  remedy  under  the  judgment,  as  thejr 
VOL.  XIII.  35 
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now  stand,  must  be  attended  with  additional  expense  and  delay 
and  having  the  case  before  us,  we  think  it  is  our  duty  to  put  an  end 
to  this  controversy. 

Forty  years  ago  Walden  recovered  the  land  by  virtue  of  his  legaJ 
right ;  and  we  now  decide  in  favor  of  his  equity.  He  should, 
therefore,  have  the  aid  of  the  court  in  attaining  the  object  he  has  so 
long  and  so  perseveringly  pursued;  and  that  without  unnecessary 
delay. 

Being  satisfied  with  the  decrees  made  in  the  cases  stated  by  the 
circuit  court,  they  are  affirmed  with  the  following  modification: 
The  cause  will  be  sent  down  to  the  circuit  court,  with  directions  to 
take  such  steps  in  regard  to  the  improvements,  and  to  the 
[  •  165  ]  putting  •  of  Walden  or  his  representative  in  possession  of 
the  premises  recovered  in  the  ejectment  suits,  as  shall  be 
conformable  to  the  decrees  affirmed,  and  the  principles  of  equity. 

And  as  it  regards  any  title  or  claim  which  the  tenants  or  any  part 

of  them  may  set  up  under  the  statute  of  limitations,  as  the  proper 

parties  are  not  before  us,  nor  the  necessary  facts,  we  do  not  decide 

on  such  title  or  claim. 

9H.84;  12H.407;  4Wal.282;  7WaL107. 


Jefferson  L.  Edmonds,  and  others,  Appellants,  v.  Anderson  Cren- 
shaw, Appellee. 

14  P.  166. 

Though  each  exccator  is  responsible  only  for  the  assels  he  receives,  he  cannot  dischuge 
himself  by  simply  paying  over  what  he  has  received  to  his  co-execator. 

The  removal  of  an  executor  from  the  State  where  he  was  appointed,  does  not  disqaalify  him 
from  continuing  to  execute  his  trust. 

The  case  is  stated  in  the  opinion  of  the  cotirt 

Kei/y  for  the  appellants. 

No  counsel  contrd, 

[  •  167  ]       •  M'Lean,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  circuit  court  of  Alabama. 
The  complainants,  who  represent  themselves  to  be  the  devisees 
of  Aaron  Gates,  deceased,  who,  on  the  7th  of  February,  1816,  made 
his  will,  in  which  he  required  all  his  estate,  both  real  and  personal, 
to  be  sold  at  public  auction,  by  his  executors,  on  a  credit  of  one, 
two,  and  three  years ;  the  purchaser  to  give  two  good  freehold  secuii« 
ties   and  a  mortgage    on  the   property,  to   secure   the   paymentai 
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Three  bequests,  of  $100  each,  were  made  to  certain  individuals,  to 
one  of  whom  he  gave  his  wearing  appareL  After  the  payment  of 
these  bequests,  his  funeral  expenses,  and  10  per  cent,  on  moneys  col- 
lected by  his  executors,  he  directed  that  his  executors  should  vest  the 
entire  balance,  including  the  net  proceeds  of  his  estate  then  in  their 
hands,  in  bank  stock,  or  in  shares  or  capital  of  such  companies  or 
corporations  as  in  their  judgments  should  be  most  proper  and  pro- 
ductive, in  trust  for  certain  uses,  and  subject  to  certain  restrictions ; 
and  he  appointed  <<his  friends,  Anderson  Crenshaw  and  James 
M? Morris,  executors;  and  on  the  death  of  either,  the  survivor  was  to 
be  sole  executor,  with  power  of  appointing,  either  by  deed  or  by  will, 
a  proper  person  to  carry  into  effect  the  provisions  of  the  wilL" 

On  the  death  of  the  testator,  the  executors  proved  the  will  in  the 
ordinary's  office  for  Newberry  district,  in  the  State  of  South  Caro- 
lina, and  qualified  as  executors.  They  caused  the  property  to  be 
appraised  and  sold,  and  made  returns  thereof  to  the  above  office ; 
the  sale-bill,  they  allege,  amounted  to  the  sum  of  $25,144. 
And  the  complainants  *  state  that  at  the  time  of  his  de-  [  *  168  ] 
cease,  the  testator  had  a  considerable  sum  of  money  on 
hand,  and  that  many  debts  on  accounts,  notes,  bonds,  and  mortgages, 
were  due  to  him,  and  afterwards  came  into  the  hands  of  his  ex- 
ecutors. 

The  bill  alleges  that  the  defendant,  one  of  the  executors,  some 
years  since,  removed  from  the  State  of  South  Carolina  to  the  State 
of  Alabama,  without  vesting,  or  causing  to  be  vested,  any  part  of  the 
fhnds  belonging  to  the  estate,  in  the  hands  of  the  executors.  That 
the  defendant  left  the  State  of  South  Carolhia  without  settling  the 
estate  or  accounting  for  the  funds  which  came  into  his  hands ;  that 
AF  Morris  continued  to  act  as  executor,  and  that  there  is  in  the  hands 
of  the  executors  about  the  sum  of  $16,000,  funds  of  the  estate ;  and 
that  they  have  neglected  and  refused  to  account  for  and  pay  over  the 
same;  that  M' Morris  is  insolvent;  and  the  complainants  pray  that 
the  executors  may  account,  &c. 

The  defendant,  Crenshaw,  in  his  answer,  admits  that  Aaron  Cates 
made  the  will,  as  stated  in  the  bill,  and  that  it  was  proved ;  that  he 
was  qualified  with  M' Morris  as  executor,  made  the  returns  to  the 
ordinary  as  stated,  but  does  not  recollect  the  amount  of  the  estate. 
He  states  that  a  part  of  the  estate  sold  by  the  executors  was  re- 
covered firom  the  purchasers,  by  others  ;  and  that  debts  to  a  consider- 
able amount  were  paid  by  the  executors.  He  admits  that  in  the 
year  1819  he  removed  to  Alabama ;  and  that  the  executors  previous 
to  this  time  made  no  investment  of  the  funds,  because  the  amount 
on  hand  wad  small,  and  Mrs.  Wadlington,  one  of  the  legatees,  and 
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only  daughter  of  the  testator,  and  who  was  the  natural  guardian  of 
her  then  infant  children,  who  were  the  principal  legatees,  opposed 
such  investment  by  every  means  in  her  power. 

And  the  defendant  states  that  before  he  left  South  Carolina,  he 
surrendered  up  and  delivered  over  to  M'Morris,  his  co-executor,  all 
the  assets  of  the  estate  which  had  come  to  his  hands,  including  cash, 
evidences  of  debt,  and  other  liabilities;  and  took  from  him  a  receipt, 
which  is  made  a  part  of  the  answer.  That  until  this  time,  he  and 
his  co-executor  had  made  correct  returns  to  the  ordinary  of  their  pro- 
ceedings ;  and  that  since  then  he  has  not  intermeddled  with  the  estate. 

The  parties  agreed  to  go  to  a  hearing  on  the  bill  and  answer ;  and 
that  the  receipt  referred  to  in  the  answer  given  by  M' Morris  to  the 
defendant,  should  be  considered  as  duly  proved. 

On  the  bill,  answer,  and  receipt,  the  question  arises  whether  the 
defendant  is  discharged  from  the  trust  under  the  will. 

Where  there  are  two  executors  in  a  will,  it  is  dear  that  each  has 
a  right  to  receive  the  debts  due  to  the  estate,  and  all  other  assets 
which  shall  come  into  his  hands ;  and  he  is  responsible  for  the  assets 
he  receives.  This  responsibility  results  from  the  right  to  receive,  and 
the  nature  of  the  trust ;  and  how  can  he  discharge  himself  from  this 
responsibility  7 

In  this  case,  the  defendant  has  attempted  to  discharge  himself 
from  responsibility  by  paying  over  the  assets  received  by 
[  •IGQ  ]  him  to  *  his  co-executor.  But  such  payment  cannot  dis- 
charge him.  Having  received  the  assets  in  his  capacity  of 
executor,  he  is  bound  to  account  for  the  same ;  and  he  must  show 
that  he  has  made  the  investment  required  by  the  will,  or  in  some 
other  mode,  and,  in  conformity  with  the  trust,  has  applied  the  funds. 

One  executor  having  received  funds  cannot  exonerate  himself,  and 
shift  the  trust  to  his  co-executor  by  paying  over  to  him  the  sums  re- 
ceived. Each  executor  has  a  right  to  receive  the  debts  due  to  the 
estate  and  discharge  the  debtors,  but  this  rule  does  not  apply  as  be* 
1>^een  the  executors.  They  stand  upon  equal  ground,  having  equal 
rights  and  the  same  responsibilities.  They  are  not  liable  to  each 
other,  but  each  is  liable  to  the  cestuis  que  trust  to  the  full  extent  of 
the  funds  he  receives.  Doaglass  v.  Satterlee,  11  Johns.  16 ;  Fairfax's 
Executors  v.  Fairfax,  5  Cranch,  19. 

The  removal  of  the  defendant  from  the  State  did  not  render  him 
incapable  of  discharging  his  duties  as  executor,  much  less  did  it  re- 
lease him  from  the  assets  he  received  and  paid  over  to  his  co-executor. 

In  the  case  of  Oriffith  v.  Frazier,  8  Cranch,  9,  this  court  held: 
^  That  an  executor  who  absents  himself  from  the  State  after  taking 
oat  letters  testamentary,  is  still  capable  of  performing  and  is  bound 
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to  perform,  all  the  duties  of  executor."  This  was  a  case  where  there 
was  but  one  executor. 

The  liability  of  the  defendant  arises  under  the  laws  of  South 
Carolina,  which  regulated  his  duties  as  executor.  He  is  responsible 
for  all  the  assets,  of  whatsoever  kind,  which  came  into  his  hands  as 
executor,  and  which  he  has  not  accounted  for  and  paid  over  as 
directed  by  the  will. 

The  circuit  court  held,  that  the  facts  set  up  in  the  answer,  with 
the  receipt  of  his  co-executor,  released  the  defendant  from  his  trust, 
and  from  all  responsibility  under  it  In  this  the  court  erred,  and 
their  decree  on  this  ground  is  reversed  and  annulled ;  and  the  cause 
is  remanded  to  that  court,  with  directions  to  have  an  account  taken 
of  all  the  assets  which  came  into  the  possession  of  the  defendant  as 
executor,  and  to  enter  a  decree  in  favor  of  the  complainants  against 
him,  for  the  amount  he  shall  have  received  and  not  accounted  for  to 
the  ordinary  and  paid  over,  in  conformity  with  this  opinion. 

15  P.  119. 


Richard  Raynal  Keene,  Plaintiff  in  Error,  v.  Warren  Whitaker, 
Laura  Wade,  George  Dougherty,  Francis  Marks,  and  C.  Cun* 
NiNGBAM,  Defendants  in  Enror. 

14  P.  170. 
Foster  et  al.  v.  Neilson,  2  Pet.  254,  and  Garcia  v.  Lee,  12  Pet  511,  affirmed. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Louisiana. 

The  appellant  filed  a  petition  to  have  confirmation  of  his  title  to 
certain  lands  derived  from  the  Spanish  authorities  of  West  Florida 
before  the  treaty  of  cession.  The  land  was  situated  between  the 
rivers  Perdido  and  Mississippi  The  circuit  court  decreed  against  the 
petitioner. 

Kep  and  Jonesj  for  the  appellant,  submitted  the  case. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •  171  ] 

This  case  comes  up  by  writ  of  error  from  the  circuit  court 
of  the  United  States  for  the  district  of  East  Louisiana.  It  has  been 
submitted  by  the  counsel  for  the  plaintiff  in  error  without  argument; 
and  upon  looking  at  the  case  as  agreed  on  and  stated  by  the  parties 
in  the  court  below,  it  is  evident  that  the  principles  laid  down  in  the 
case  of  Foster  and  Elam  v.  Neilson,  2  Pet.  253,  and  Gkurcia  v.  Lee, 
12  Pet.  511,  must  decide  this  case  against  the  plaintiff.  The  judg- 
ment  of  the  circuit  court  must,  therefore,  be  affirmed. 

35* 
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James  Tatlor,  Appellant,  v.  Nicholas  Longworth  and  Thobias  D. 

Carneal,  Appellees* 

u  P.  172. 

A  resident  in  another  district,  by  an  appearance,  generally,  in  a  cause,  waiyes  his  priTilege 
not  to  be  sued  out  of  the  district  wher^  he  resides,  or  is  found. 

Whether  a  sub-purchaser  of  part  of  the  land,  from  the  vendee,  is  a  necessary  party  or  noti 
his  joinder  under  circumstances  which  had  no  practical  effect  on  Che  vendor's  rights,  can- 
not be  objected  to  by  the  vendor. 

Though  time  may  be  expressly  made  of  the  essence  of  a  contract,  or  may  appear  to  be  so 
from  the  circumstances,  and  though  laches  is  a  bar  to  specific  performance,  yet,  generally, 
time  is  not  so  treated  by  a  court  of  equity ;  and  in  the  absence  of  negligent  delay,  or  delay 
unaccounted  for,  relief  by  specific  performance  is  given,  though  the  time  named  in  the  con- 
tract has  expired. 

Part  performance  by  the  vendee,  and  acquiescence  by  the  vendor,  prevent  the  latter  from 
putting  an  end  to  the  contract  at  his  mere  will. 

If  the  vendor  was  to  convey  and  be  paid  afterwards,  and  he  failed  to  convey,  he  is  to  be 
treated  as  a  mortgagee,  so  far  as  lapse  of  time  is  concerned,  and  cannot  avoid  the  con- 
tract because  the  vendee  did  not  pay  on  the  day. 

The  rule  that  the  vendee  must  prepare  and  tender  the  conveyance,  appears  not  to  exist  hi 
Ohio. 

The  case  is  stated  in  the  opinion  of  the  court 

Storer  and  FoXy  for  the  appellant. 

CSuise^  for  the  appellees. 

[  'ITS  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Ohio,  in  a  suit  in  equity  brought  by  Longworth,  the  appeUee,  against 
Taylor,  the  appellant,  for  a  specific  performance  of  a  contract  for  the 
purchase  of  land. 

The  facts,  so  far  as  they  are  important  to  be  considered  upon  the 
present  appeal,  are  as  follows:  "On  the  5th  of  April,  1814,  by  a 
sealed  contract  between  the  parties,  Longworth  purchased  of  Taylor 
part  of  a  lot  in  Cincinnati,  No.  81,  for  the  price  of  $125  per  foot  in 
front,  whatever  measurement  it  should  hold  out,  one  third  payable 
on  signing  the  contract,  one  third  in  six  months,  and  the  remaining 
third  in  twelve  months.  A  deed  of  general  warranty  was  to  be 
given  by  Taylor  in  the  course  of  three  months,  and  a  mortgage  was 
to  be  given  on  the  premises  by  Longworth  to  secure  the  remaining 
payments.  On  the  same  day,  by  a  written  indorsement  on  the  con- 
tract, Taylor  acknowledged  the  receipt  of  the  sum  of  $2,458.33, 
"supposed  to  be  about  the  first  payment."  The  whole  purchase- 
money  upon  the  admeasurement  of  the  lot  amounted  to  $7,406.25. 
No  deed  was  executed  by  Taylor  according  to  the  contract,  or  at  any 
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time  subsequent,  but  Longworth  was  put  in  immediate  possession 
of  the  lot  When  the  second  instalment  of  the  purchase-money  be- 
came due,  it  was  not  paid ;  but  by  an  arrangement  between  the  par- 
ties, it  was  postponed  upon  Longworth's  agreeing  to  pay  the  same 
interest  annually  thereon  as  was  received  for  dividends  upon  stock 
in  the  Miami  Bank,  which  was  9  or  10  per  cent  This  interest  was 
accordingly  paid  up  to  near  the  close  of  the  year  1819,  and  in  the  in- 
termediate time  Longworth  caused  four  houses  to  be  built  for  stores, 
on  the  lot,  at  the  cost  of  about  $4,464.  In  the  year  1819,  or  the  be- 
ginning of  1820,  Longworth  was  informed  that  one  Chambers  and 
hiB  wife  had  a  claim  on  the  lot,  which  was  deemed  valid  by  the 
counsel  employed  to  investigate  it,  and  that  a  suit  would  be  com- 
menced on  it  A  suit  was  accordingly  commenced  in  equity  against 
Taylor,  Longworth,  and  others,  in  November,  1823,  which  was  not 
determined  until  after  1829.  In  September,  1823,  no  interest  on  the 
purchase-money  having  been  paid  by  Longworth  after  1819,  Taylor 
commenced  an  action  of  ejectment  against  Longworth  for  the  lot, 
and  recovered  possession  thereof  in  August,  1824« 

In  June,  1825,  the  present  bill  in  equity  was  brought  by 
Longworth,  *for  a  specific  performance  of  the  original  con-  [  *174  ] 
tract  for  the  purchase  of  the  lot  In  the  progress  of  the 
cause,  several  supplementary  and  amended  bills  were  filed ;  and  after 
the  answers  were  put  in,  and  the  evidence  taken,  the  cause  came  on 
to  be  heard ;  and  the  court  being  of  opinion  that  one  Carneal,  a  citi- 
zen of  Ohio,  who  was  assignee  of  one  Canby,  a  sub-purchaser  of  a 
part  of  the  lot  from  Longworth,  ought  to  be  made  a  party  to  the 
suit,  the  cause  was  directed  to  stand  over ;  and  he  was  accordingly 
made  a  party  plEuntiff,  and  came  in  and  submitted  to  such  decree  as 
might  be  made  by  the  court  on  the  case,  as  it  then  stood  between 
the  original  parties.  The  cause  was  afterwards  fully  argued,  and  a 
decree  for  a  specific  performance  was  pronounced,  from  which  the 
present  appeal  has  been  taken. 

Some  question  has  been  suggested  in  respect  to  the  propriety  of 
making  Carneal  a  party  at  so  late  a  stage  of  the  cause,  and  of  the 
right  of  Taylor,  in  virtue  thereof,  to  insist  by  way  of  plea  upon 
his  exemption  from  being  sued,  except  in  the  district  of  Kentucky, 
-where  he  resided.  But  we  do  not  think  that  there  is  any  vaUd  ob- 
jection to  the  proceedings  on  this  account  By  his  general  appear- 
emce  to  the  suit  in  the  prior  proceedings,  Taylor  necessarily  waived 
any  objection  to  the  suit  founded  on  his  residence  in  another  district ; 
and  he  became,  like  every  other  party  properly  before  a  court  of 
equity,  subject  to  all  the  orders  of  the  court  Whether  Carneal,  as  a 
sub-purchaser,  was  an  indispensable  party  under  all  the  ciicnm* 
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stances  of  the  case,  may  admit  of  doubt ;  but,  as  his  being  made  a 
party  in  no  respect  changed  the  actual  posture  of  the  case  as  to  the 
other  parties,  he  merely  submitting  to  be  bound  by  the  proceedings, 
we  see  no  objection  to  his  joinder  in  that  stage  of  the  cause,  which 
in  any  degree  touches  either  the  propriety  or  the  validity  of  the  de- 
cree. 

The  only  substantial  question  in  the  cause  is,  whether,  under  all 
the  circumstances,  the  plaintiff  Longworth,  is  entitled  to  a  specific 
performance  of  the  contract  for  the  purchase ;  and  upon  the  fullest 
consideration  we  are  of  opinion  that  he  is,  and  that  the  decree  is 
therefore  right  We  shall  now  proceed  to  state,  in  a  brief  manner, 
the  grounds  upon  which  we  hold  this  opinion. 

In  the  first  place,  there  is  no  doubt  that  time  may  be  of  the  essence 
of  a  contract  for  the  sale  of  property.  It  may  be  made  so  by  the  ex- 
press stipulations  of  the  parties,  or  it  may  arise  by  implication  from 
the  very  nature  of  the  property,  or  the  avowed  objects  of  the  sellef 
or  the  purchaser.  And  even  when  time  is  not  thus  either  expressly 
or  impliedly  of  the  essence  of  the  contract,  if  the  party  seeking  a 
specific  performance  has  been  guilty  of  gross  laches,  or  has  been  inex- 
cusably  negligent  in  performing  the  contract  on  his  part,  or  if  there 
has,  in  the  intermediate  period  been  a  material  change  of  circum- 
stances affecting  the  rights,  interests,  or  obligations  of  the  parties.  Id 
all  such  cases  courts  of  equity  will  refuse  to  decree  any  specific  per- 
formance, upon  the  plain  ground  that  it  would  be  inequitable  and 
unjust. 

But  except  under  circumstances  of  this  sort,  or  of  an 
[  *  175  ]  analogous  ^  nature,  time  is  not  treated  by  courts  of  equity 
as  of  the  essence  of  the  contract;  and  relief  will  be  de- 
creed to  the  party  who  seeks  it,  if  he  has  not  been  grossly  negli- 
gent, and  comes  within  a  reasonable  time,  although  he  has  not  com- 
plied with  the  strict  terms  of  the  contract  But  in  aU  such  cases, 
the  court  expects  the  party  to  make  out  a  case  free  from  all  doubt, 
and  to  show  that  the  relief  which  he  asks  is,  under  all  the  circum- 
stances, equitable,  and  to  account  in  a  reasonable  manner  for  his  de- 
lay and  apparent  omission  of  his  duty. 

It  does  not  seem  necessary  to  cite  particular  authorities  in  support 
of  these  doctrines,  although  they  are  very  numerous.  It  will  be  suf-* 
ficient  to  refer  to  the  cases  of  Pratt  v.  Carroll,  8  Cranch,  471 ;  Pratt 
V.  Law,  9  Cranch,  456,  493,  494 ;  and  Brashier  v.  Gratz,  6  Wheat 
528,  in  this  court ;  and  to  Seton  v.  Siade,  7  Ves.  265 ;  Halsey  v. 
Grant,  13  Ves.  73 ;  Alley  v.  Deschamps,  13  Ves.  225 ;  Heame  v.  Ten- 
ant,  13  Ves.  289 ;  and  Hipwell  v.  Knight,  1  Younge  &  ColL  415,  in 
England,  as  affording  illustrations  in  point 
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In  applying  the  doctrines  above  stated  to  the  facts  and  circum- 
stances of  the  present  case,  the  first  remark  that  occurs,  is,  that  the 
first  default  was  on  the  part  of  Taylor.  By  his  contract,  he  under- 
took to  make  a  deed  of  general  warranty  of  the  premises  in  the  course 
of  three  months  after  the  date  of  the  contract,  the  second  instalment 
not  being  payable  until  a  long  time  afterwards.  He  never  made  any 
such  deed,  or  offered  to  make  it ;  and  if  he  had,  it  is  obvious  that  in- 
stead of  his  being  placed  in  the  situation  of  a  defendant  in  equity,  as 
be  now  is,  he  would  have  been  compelled  to  be  a  plaintiff  either  tO' 
enforce  a  specific  performance,  or  to  rescind  the  contract.  Now,  the* 
plain  import  of  the  words  of  his  contract  is,  that  be  will  make  the 
deed.  The  excuse  for  the  omission  is,  that  it  was  the  duty  of  the 
other  side  to  prepare  and  tender  a  formal  deed  to  him  for  execution. 
And  authorities  are  relied  on,  principally  firom  the  English  courts,  to 
show  that  in  all  cases  of  this  sort,  the  established  rule  is,  that  the 
vendee  shall  prepare  and  tender  the  conveyance.  This  is  certainly 
the  rule  in  England,  founded,  doubtless,  upon  the  general  under- 
standing and  practice  among  conveyancers,  as  well  as  upon  the  pecu- 
liar circumstances  attendant  upon  conveyances  in  that  country.  The 
same  rule  does  not  seem  to  have  been  adopted  generally  in  America, 
although  it  may  be  adopted  in  some  States.  In  Ohio,  the  rule  is 
stated  by  the  learned  judge  who  decided  the  present  case,  not  to  pre* 
vail ;  and  the  local  practice,  in  a  case  of  this  sort,  ought  certainly  to^ 
constitute  the  proper  guide  in  the  interpretation  of  the  terms  of  the 
contract.  But  waiving  this  consideration,  let  us  proceed  to  others 
presented  by  the  case. 

Up  to  the  dose  of  the  year  1819,  there  is  no  pretence  to  say  that 
there  had  been  any  violation  of  the  contract  on  the  part  of  Long- 
worth  ;  and  no  step  whatever  was  taken  by  Taylor  until  he  brought 
the  ejectment  in  1822,  to  enforce  the  contract.  That  ejectment  he 
asserts  in  his  answer  to  have  been  brought  in  order  to  com- 
pel •  Longworth  to  complete  the  contract,  or  to  put  an  end  [  *  176  ] 
to  it  In  the  mean  time,  Longworth  had  been  left  in  the 
possession  of  the  premises  under  the  contract,  had  made  improve- 
ments upon  them,  and  had  received  the  rents  and  profits  with  the 
acquiescence  of  Taylor.  Under  such  circumstances,  where  there  had 
been  a  part  performance,  and  large  expenditures  on  one  side,  under 
the  contract,  and  acquiescence  on  the  other  side,  it  would  be  incom- 
patible with  established  doctrines  to  hold  that  one  party  could,  at  his 
own  election,  by  a  suit  at  law,  put  an  end  to  the  contract.  It  could 
be  rescinded  by  Taylor,  only  by  the  decree  of  the  court  of  equity, 
which  decree  would,  of  course,  require  full  equity  to  be  done  to  the 
other  party  under  all  the  circumstances.     Pending  the  ejectmenti 
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Longworth  made  several  propositions  for  payment,  varying  from  the 
original  conditions,  all  of  which  weK  declined  by  Taylor,  although  it 
seems  that  Longworth  supposed  that  some  of  them  would  have  been 
satisfactory.  The  recovery  in  the  ejectment  was,  of  course,  success- 
ful, as  the  legal  title  was  in  Taylor,  and  the  equities  of  Longworth 
could  not  be  matters  of  defence  to  that  suit. 

The  present  bill  was  brought  in  the  succeeding  year;  and  the 
question  is,  whether,  under  all  the  circumstances  of  the  case,  Long- 
wood  is  now  entitled  to  a  specific  performance  of  the  contract,  upon 
his  paying  all  the  arrears  of  the  purchase-money.  Undoubtedly,  if 
there  were  no  grounds  of  excuse  shown  accounting  for  the  delay  on 
his  part  to  fulfil  the  contract,  between  September,  1822,  when  the 
ejectment  was  brought,  and  June,  1825,  when  the  present  bill  was 
filed,  there  might  be  strong  reason  to  contend  that  he  was  not  entitled 
to  a  specific  performance  of  the  contract,  even  if  some  other  relief  on 
account  of  his  improvements  might  be  deemed  equitable.  But,  in 
point  of  fact,  the  adverse  claim  of  Chambers  and  wife  to  the  property 
*  was  made  known  as  early  as  the  year  1820,  and  was  asserted  by 
counsel,  who  were  consulted  on  that  occasion,  to  be  valid.  The  claim 
was  prosecuted,  (as  has  been  already  stated,)  by  a  suit  in  equity, 
brought  in  1823,  against  Taylor,  Longworth,  and  other«s,  and  re- 
mained undecided  until  the  close  of  the  year  1829,  There  is  no  pre- 
tence to  say  that  this  claim  was  not  bond  fide  asserted,  or  that  Long- 
worth  brought  it  forward  to  cover  his  own  default  While  it  was 
known  and  pending  there  is  as  little  pretence  to  say  that  Longworth 
could  be  compelled  to  complete  the  contract  on  his  side,  or  that  he 
had  not  a  right  to  lie  by,  and  await  the  decision  of  the  title,  which 
thus  hung,  as  a  cloud,  upon  that  of  Taylor.  It  is  one  thing  to  say 
that  he  might  waive  the  objection,  and  require  a  conveyance  on  the 
part  of  Taylor,  and  quite  another  thing  to  say  that  he  was  compella- 
ble at  once  to  elect  at  his  peril  either  to  proceed  on  the  contract,  or  to 
surrender  it  There  is  no  ground  to  assert  that  from  the  commence- 
ment of  the  present  suit  Longworth  has  not  always  been  ready  and 
willing  to  pay  up  the  arrears  of  the  purchase-money,  and  to  complete 
the  contract  The  proofs  in  the  case  are  entirely  satisfactory 
[  •  177  ]  on  this  head.  In  our  opinion,  *  the  lapse  of  time  is  fairly 
accounted  for  by  the  state  of  the  titie,  and,  therefore,  Long^ 
worth  has  not  been  guilty  of  any  delay,  which  is  unreasonable  or 
inexcusable. 

There  is  another  view  of  this  subject  which  seems  equally  decisive 
of  the  merits  of  this  controversy.  If  the  contract  had  been  strictly 
performed  on  the  part  of  Taylor  by  a  conveyance,  he  would  now  have 
stood  in  the  mere  character  of  a  mortgagee ;  for  in  that  event,  Lon^^- 


JANUAEY  TERM,  1840.  419 


Brewer's  Lessee  o.  Blongher.    14  P. 


worth  stipulated  to  give  him  a  mortgage  for  the  security  of  the  unpaid 
purchase-money.  Now,  in  the  view  of  a  court  of  equity,  that  may 
well  be  deemed  the  true  posture  of  this  case,  upon  the  known  prin- 
ciple that  equity  will,  for  the  purposes  of  justice,  treat  that  to  have 
been  done  which  ought  to  have  been  done.  As  mortgagee,  which 
would  be  his  character  according  to  the  real  intention  of  both  parties, 
Taylor  could  have  no  right  to  complain  of  the  lapse  of  time,  and 
could  have  no  claim  to  the  improvements  made  by  Longworth,  except 
as  security  for  his  debt.  In  this  view  of  the  matter,  it  is  wholly  un 
important  for  us  to  consider  whether  the  amount  of  the  rents  and 
profits  received  by  Longworth,  was  equal  to,  or  a  setroflF  to,'  his  ex- 
penditures and  improvements,  as  affirmed  in  the  answer. 

Upon  the  whole,  we  are  entirely  satisfied  with  the  decree  of  the 

circuit  court,  and  it  is  affirmed,  with  costs. 

S0H.61L 


The   Lessee    of   Henry    Brewer,    Plaintiff  in    Error,   v.   Jacob* 
Blouoher  and  Daniel  Blouoher,  Defendants  in  Elrror. 

U  P.  178. 

The  act  of  assembly  of  Maryland,  of  1825,  declaring  illegitimate  children  to  be  capable  of 
inheriting  from  their  mother  or  from  each  other,  &c.,  is  not  limited  to  the  children  of  those 
capable  bj  law  of  being  married,  bat  extends  to  the  issue  of  an  incestoons  oonnoction. 

The  case  is  stated  in  the  opinion  of  the  court 

Pignuifiy  for  the  plaintifil 

Mayer  and  PricCj  contra,    • 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  197  ] 

This  case  depends  upon  the  construction  of  the  act  of 
assembly  of  Maryland,  passed  at  December  session,  1825,  c  156,  en- 
titled "  An  act  relating  to  illegitimate  children."  By  this  act  of 
assembly,  <<  the  illegitimate  child  or  children  of  any  female,  and  the 
issue  of  any  such  child  or  children,"  are  declared  to  be  capable  in  law 
^  to  take  and  inherit  both  real  and  personal  estate  from  their  mother, 
or  from  each  other,  or  from  the  descendants  of  each  other,  as  the  case 
may  be,  in  like  manner  as  if  bom  in  lawful  wedlock." 

It  appears  from  the  record  that  a  man  by  the  name  of  John  Sloan 
had  several  children,  who  were  the  issue  of  an  incestuous  connection 
of  a  shocking  character.  He  conveyed  a  tract  of  land  called  ^  Grassy 
Cabin,"  situated  in  Alleghany  county,  in  the  State  of  Maryland,  to 
John  Joseph  Sloan,  one  of  these  children,  ^ohn  Joseph  Sloan,  the 
grantee,  died  about  the  year  1832,  intestate,  and  without  issue,  and 
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seised  in  feensimple  of  this  land.  Two  brothers  and  one 
[  *  198  ]  sister,  the  *  issue  of  the  same  incestuous  intercourse,  surviyed 
him,  and  they  conveyed  the  land  to  Jacob  Blougher  and 
Daniel  Blougher,  the  defendants  in  error. 

The  plaintiff  in  error,  after  the  death  of  John  Joseph  Sloan,  took 
out  an  escheat  warrant  for  the  above-mentioned  tract  of  land,  apon 
the  ground  that  there  could  be  no  lawful  heirs  of  the  said  Sloan  ;  and 
having  obtained  a  patent  for  the  said  land,  he  brought  an  ejectment 
for  it  in  the  cux^uit  court  of  the  United  States  for  the  district  of  Mary- 
land ;  and  the  judgment  of  that  court  being  against  him,  the  case  has 
been  brought  here  by  a  writ  of  error. 

There  is  no  controversy  about  the  facts  in  the  case.  It  was  tried 
in  the  circuit  court  upon  a  case  stated,  and  has  been  elaborately  ar- 
gued here,  and  many  authorities  cited  to  show  that  the  court,  in  con- 
struing a  statute,  may  restrict  the  literal  meaning  of  the  words  used, 
in  order  to  effectuate  the  intention  of  the  legislature.  The  plaintiff 
in  error  contends  that  in  passing  the  act  of  assembly  above  mentioned, 
the  legislature  never  contemplated  a  case  like  the  present,  and  never 
intended  to  give  the  right  of  inheritance  to  the  children  of  an  inter- 
course so  deeply  criminal. 

It  is  undoubtedly  the  duty  of  the  court  to  ascertain  the  meaning 
of  the  legislature,  from  the  words  used  in  the  statute,  and  the  subject- 
matter  to  which  it  relates ;  and  to  restrain  its  operation  within  nar- 
rower limits  than  its  words  import,  if  the  court  are  satisfied  that  the 
literal  meaning  of  its  language  would  extend  to  cases  which  the 
legislature  never  designed  to  embrace  in  it 

In  the  case  before  us  the  words  are  general,  and  include  all  persons 
who  come  within  the  description  of  illegitimate  children.  According 
to  the  principles  of  the  common  law,  an  illegitimate  child  is  film 
mUliuSy  and  can  have  no  father  known  to  the  law.  And  when  the 
legislature  speak,  in  general  terms,  of  children  of  that  description, 
without  making  any  exceptions,  we  are  bound  to  suppose  they  design 
to  include  the  whole  class.  And,  as  illegitimate  children,  in  a  ques- 
tion as  to  the  inheritance  or  distribution  of  property,  can  have  no 
father  whom  the  law  will  acknowledge  as  such,  how  can  we,  in  a  con- 
troversy like  this,  inquire  who  was  the  father  of  these  children,  in  order 
to  determine  upon  their  right  to  the  property  ? 

The  expediency  and  moral  tendency  of  this  new  law  of  inheritance, 
is  a  question  for  the  legislature  of  Maryland,  and  not  for  this  court 
It  seems  to  have  been  supposed  by  the  legislature  that,  as  there  could 
be  no  doubt  of  the  relation  which  the  mother  bears  towards  her  ille- 
gitimate children,  the  reasons  of  policy  which  must  always  preclude 
Bach  children  from  claiming  the  inheritance  of  any  one,  upon  the 
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ground  that  he  was  their  father,  do  not  apply  to  the  property  of  the 
'mother,  or  the  property  of  each  other.  To  this  extent,  therefore,  the 
right  to  inherit  is  given  by  this  act  of  assembly.  And  it  would  appear 
to  have  been  given  upon  the  principle  that  it  is  unjust  to  punish  the 
ofispring  for  the  crime  of  the  parents.  The  right  of  the  children, 
therefore,  is  not  made  to  depend  upon  the  degree  of  guilt  of 
which  they  were  the  offspring.  All  illegitimate  *  children  [  *  199  ] 
are  the  firuits  of  crime,  differing,  indeed,  greatly  in  its  degree 
.of  enormity.  And  the  legislature,  if  it  had  seen  proper  to  do  so, 
might  undoubtedly  have  made  the  right  to  the  inheritance  to  depend 
upon  the  character  of  the  offence  committed  by  the  parents.  But 
they  have  used  no  language  showing  any  such  design.  On  the  con- 
trary, they  appear  to  have  looked  at  the  unoffending  character  of  the 
children,  rather  than  at  the  criminal  conduct  of  the  parents,  of  whom 
they  were  the  offspring. 

It  has  been  said  that  the  expressions  in  the  enacting  clause  of  this 
act  of  assembly,  which  dedeures  that  the  illegitimate  children  spoken 
of  shall  be  capable  of  inheriting  from  their  mother  and  from  each 
other,  ''in  like  manner  as  if  bom  in  lawful  wedlock,'^  implyj  that 
those  children  only  were  intended  to  be  provided  for  whose  parents 
were  capable  of  contracting  a  lawful  marriage  with  each  other.  The 
same  argument  has  also  been  urged  upon  the  proviso,  which  declares 
that  nothing  in  the  law  shall  be  constraed  ''  to  change  the  law  re- 
specting illegitimate  persons  whose  parents  marry  after  the  birth  of 
such  persons,  and  who  are  by  them  acknowledged,  agreeably  to  the 
7th  section  of  the  act  of  assembly,  passed  at  December  session,  1820^ 
c  191." 

We  do  not  perceive  the  force  of  this  argument.  It  is  admitted 
that  the  act  of  assembly,  now  in  question,  must  be  taken  in  connect 
tion  with  the  previous  laws  of  Maryland  regulating  the  descent  of 
real  estate,  and  the  distribution  of  personal  property ;  for  this  law 
f(»rms  a  part  of  the  entire  system  of  legislation  on  these  subjects. 
But  the  expressions  referred  to  in  the  enacting  clause,  so  far  from 
implying  that  the  parents  may  marry,  presupposes  that  they  never 
will  marry,  and  provides  for  the  children  on  that  account.  The  ex- 
pressions are  evidentiy  used  merely  to  denote  the  shares  and  propor- 
tions in  which  such  children  are  to  take ;  and  the  reference  for  the 
rule  is  made  to  children  bom  in  wedlock,  in  order  to  save  the  neces^ 
sity  of  introducing  into  this  law  a  table  of  descents  as  to  real  prop- 
erly, and  of  distribution  as  to  personaL 

In  relatioa  to  the  proviso  it  is  proper  to  remark,  that  the  rights  of 
primogeniture  were  abolished  in  Maryland  by  the  act  of  1786,  c.  4& 
There  was  a  provision  in  this  law  declaring  that  illegitimate  chil- 
voL.  XIII.  36 
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dren,  whose  parents  afterwards  married  and  acknowledged  them, 
should  be  thereby  legitimated,  and  made  capable  of  taking  and  in- ' 
heriting  property  as  if  born  in  lawful  wedlock.  The  act  of  1820 
embodied  the  original  act  to  direct  descents,  with  its  various  supple- 
ments,  into  one  law,  and  provided  for  some  laws  of  descents  which 
had  before  been  omitted.  This  act  of  assembly,  of  course,  contained 
the  clause  in  favor  of  illegitimate  children  whose  parents  should 
afterwards  marry,  which  had  been  introduced  into  the  act  of  1786, 
and  which  had  always  been  the  law  of  the  State,  from  the  time  that . 
act  went  into  operation.  And  the  proviso  in  the  act  of  assembly 
now  in  question  was  introduced  manifestly  from  the  apprehension 
that  the  general  expressions  of  the  enacting  clause  of  the  law 
might  be  held  to  reach  those  whose  parents  afterwards 
[  •  200  ]  *  married,  and  deprive  them  of  the  greater  rights  of  inheri- 
tance which  belonged  to  them  under  the  previous  acts  of 
assembly.  The  proviso,  like  the  expressions  in  the  enacting  clause, 
shows  that  the  legislature  were  not  looking  to  children  whose  parents 
would  probably  marry,  but  to  children  whose  parents  never  would 
marry ;  and  they  make  no  distinction  between  the  issue  of  those  who 
could  not  and  of  those  who  would  not  become  lawfully  joined  in 
wedlock.  If,  from  any  cause  whatever,  the  parents  were  never  mar- 
ried, the  children  were  illegitimate;  and  all  illegitimate  childreo, 
under  this  act  of  assembly,  may  inherit  from  their  mother  and  from 
each  other.  It  follows,  that  the  tract  of  land  called  "  Grassy  Cabin," 
upon  the  death  of  John  Joseph  Sloan,  descended  to  his  brothers  and 
sister  before  mentioned ;  and  the  plaintiff  is  not  entitled  to  recover. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  cfrcuit  court  of  the  United  States  for  the  district  of  Mary- 
land, and  was  argued  by  counsel.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court  that  the  judgment  of 
the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirm- 
ed, with  costs. 

16  H.  275 
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Appellee. 

14  P.  201. 

Though  technical  estoppels  do  not  exist  in  equity,  yet  there,  no  more  than  at  law  can  a 
party  be  allowed  to  vary  the  legal  import  of  a  written  contract  by  parol  evidence,  nor  can 
the  court  lubstitnte  one  contitict  in  place  of  another ;  and  if  one  who  signed  a  bond  for 
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the  accommodation  of  another  declares  in  terms,  in  the  bond,  that  he  is  a  principal  debtor, 
a  court  of  equity  cannot  treat  him  as  a  surety. 
An  absolute  conveyance  may  be  shown  to  be  a  mortgage,  upon  the  ground  that  it  is  a  fraud 
by  the  mortgagee  to  set  it  up  as  absolute. 

The  case  is  stated  in  the  opinion  of  the  court 

Jacob  and  Webster^  for  the  appellant 
Alexander^  for  the  appellee. 

Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  Ohio.  The  appellant  filed  his  bill 
on  the  *  equity  side  of  the  court  for  an  injunction,  to  enjoin  [  *  204  ] 
an  further  proceedings  on  a  judgment  recovered  against  him 
by  the  appellees,  on  the  law  side  of  the  court  The  judgment  was 
founded  upon  the  same  single  bill  now  in  question,  and  is  as  fol- 
lows:— 

^  $2,100.  Know  all  men  by  these  presents,  we  Peter  Yarnall  and 
Co.,  Samuel  Sprigg,  Richard  Simms,  Alexander  Mitchell,  and  Z. 
Jacobs,  as  piincipals,  are  jointiy  and  severally  held  and  firmly  bound 
to  the  president,  directors,  and  company  of  the  Bank  of  Mount  Pleas* 
ant,  for  the  use  of  the  Bank  of  Mount  Pleasant,  in  the  just  and  full 
sum  of  twenty-one  hundred  dollars,  lawful  money  of  the  United 
States,  to  the  payment  of  which  said  sum,  well  and  truly  to  be  made 
to  the  said  president,  directors,  and  company,  for  the  use  aforesaid, 
within  sixty  days  from  the  date  hereof,  we  jointiy  and  severally  bind 
ourselves,  our  heirs,  &c.,  firmly  by  these  presents,  signed  with  our 
hands  and  sealed  with  our  seals,  this  twentieth  of  February,  a.  d. 
1826. 

(<  Peter  Yarnall  &  Co.,  [seal.] 
8am.  Sprigg,  [seal.] 

RicHD.  Simms,  [seal.] 

Alex.  Mitchell,  [seal.] 

Z.  Jacobs,  [seal.]" 

**  Signed  and  delivered  in  presence  of 

The  judgment  at  law  came  before  this  coart  on  a  writ  of  error, 
and  is  reported  in  10  Pet  257.  There  were  in  that  case  various 
pleas  interposed,  setting  forth  substantially  that  this  bill  was  exe- 
cuted by  the  obligors,  to  be  discounted  at  the  bank ;  and  that  the 
defendant,  Samuel  Sprigg,  was  surety  only  for  Peter  Yarnall  and 
Company,  who  had  executed  the  bill  with  him ;  and  that  the  bank 
had,  by  renewing  or  continuing  the  discount  after  the  time  first  lim* 
ited  for  the  payment  of  the  same,  discharged  the  sureties. 
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The  pleadings  in  the  suit  were  very  voluminous,  and  terminated 
in  demurrers.  The  judgment  of  the  circuit  court  was  affirmed  in 
this  court ;  and  the  decision  turned  upon  the  point,  that  the  defend- 
ant and  all  the  other  obligors  had,  by  the  express  terms  of  the  obli- 
gation, bound  themselves  as  principals,  and  were  thereby  estopped 
from  setting  themselves  up  as  sureties  for  Yarnall  and  Company,  and 
claiming  to  be  discharged  by  reason  of  the  extended  credit  given  to 
Yarnall  and  Company ;  and  the  present  bill  was  filed  on  the  equity 
side  of  the  court,  and  relying  substantially  on  the  same  ground  for 
relief  against  that  judgment.  The  bill  states  that  Peter  Yarnall  and 
Samuel  Mitchell  were  doing  business  as  partners,  under  the  firm  of 
Peter  Yarnall  and  Company ;  and  that  the  appellees  were  a  banking 
company,  doing  business  as  a  bank  in  the  town  of  Mount  Pleasant 
That  about  the  20th  of  February,  in  the  year  1826,  the  said  Peter  Yar- 
nall and  Company  borrowed  from  the  bank  $2,100,  and  the  single  biD 

now  in  question  was  executed,  and  discounted  at  the  bank 
[  *  205  ]  in  the  usual  course  *  of  business.     That  at  the  time  of  the 

loan,  the  bank  knew  that  Peter  Yarnall  and  Company  were 
the  principals,  and  so  received,  and  accepted,  and  treated  them  ;  and 
that  the  other  obligors  were  their  sureties,  notwithstanding  the  form 
of  the  obligation.  That  when  the  said  obligation  became  due,  to 
wit,  on  the  21st  of  April,  1826,  the  bank,  on  receiving  (22.40,  paid 
by  Peter  Yarnall  and  Company  for  the  discount  for  sixty  days,  with- 
out the  knowledge  or  consent  of  the  sureties,  gave  a  further  credit 
and  time  of  payment  for  sixty  days.  That  the  bank,  at  each  con- 
secutive day  of  discount  and  payment  of  Interest  in  advance,  extend- 
ed the  payment  of  said  bill  in  like  manner,  until  September  or  Octo^ 
ber,  1828 ;  until  after  the  failure  and  insolvency  of  the  said  Peter 
Yarnall  and  Company,  which  happened  about  that  time.  That 
between  the  time  the  said  obligation  first  became  due  and  the  day 
when  Yarnall  and  Company  failed,  the  bank,  or  the  said  appellant 
and  his  co-sureties,  could  have  collected  and  realized  the  money 
secured  by  the  said  obligation.  And  that  if  the  bank  had  not  renewed 
said  loan,  and  given  new  and  further  time  of  payment,  the  obligation 
could  have  been  collected  from  the  said  Peter  Yarnall  and  Company. 
And  the  bill  then  charges  that  the  bank,  contriving  and  intending  to 
impose  upon  the  appellant  a  loss  which  has  occurred  to  him  in  con- 
sequence of  a  confidence  and  bargain  made  by  themselves  with  the 
said  Yarnall  and  Company,  and  in  fraud  of  the  said  appellant  and 
his  co-sureties ;  if  at  the  time  of  bestowing  such  confidence  and  mak- 
ing such  bargains  it  was  intended  to  hold  the  appellant  and  his 
co-sureties  liable,  and  more  particularly  in  fraud  of  the  appellant  and 
his  co-sureties,  if  sach  confidence  and  contract  with  the  said  Yarnall 
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and  Ck)mpany  was,  at  the  time  of  making  the  same,  a  mere  persona] 
confidence  and  contract  with  the  said  Yarpall  and  Company.  The 
bill  then  sets  out  the  proceedings  at  law,  upon  which  a  j  adgment  has 
been  recovered ;  and  praying  a  perpetual  injunction  against  further 
proceedings  upon  the  judgment  and  execution. 

The  bank  in  their  answer  admit  the  discount  of  the  single  bill,  and 
allege  that  it  was  so  discounted  at  the  request  of  the  obligors,  and 
the  proceeds  paid  to  Alexander  Mitchell,  one  of  the  obligors.  They 
positively  deny  having  any  knowledge  of  any  transaction  in  relation 
to  said  obligation,  until  it  was  presented  to  them  for  discount ;  or 
that  they  had  any  knowledge  of  the  relation  in  which  said  obligors 
stood  to  one  another ;  or  that  they  knew  that  the  proceeds  of  the 
obligation  was  obtained  for  the  exclusive  benefit  of  the  said  Peter 
Yarnall  and  Company ;  or  that  they  were  the  principal  debtors  in 
said  obligations.  They  deny  that  they  received,  accepted,  and  treated 
them  as  the  principal  debtors ;  and  they  aver  that  the  appellant  and 
all  the  other  obligors  were  principal  debtors,  and  so  contracted  with 
and  bound  themselves  to  the  bank,  as  will  appear  by  reference  to  the 
said  single  bilL  And  they  further  aver,  that  it  was  on  the  faith  of 
this  agreement  alone  that  they  discounted  the  obligation ;  and  that, 
had  not  the  obligors  contracted  and  bound  themselves  as 
principals,  let  the  relations  *  among  themselves  be  what  it  [  *  206  ) 
might,  they  would  not  have  discounted  the  single  bill ;  and 
that  this  agreement  was  made  with  full  knowledge  and  fair  under- 
standing of  the  fact,  and  of  the  purport  of  the  provision  in  said  obli- 
gation. And  they  aver  that  the  appellant,  having  bound  himself  as 
a  principal  debtor  to  the  defendants,  he  is  estopped  from  now  alleg- 
ing that  he  is  only  a  surety.  They  deny  that  they  ever  gave  the  said 
Yamall  and  Company  the  further  credit  and  time  of  payment  as 
daimed  in  the  bill  or  otherwise.  They  admit  they  used  great  lenity 
towards  the  obligors,  in  not  requiring  payment  promptly  when  due ; 
but  aver  that  they  did  so  because  they  had  confidence  in  the  honesty, 
integrity,  and  solvency  of  the  obligors,  and  considering  them  all  as 
principal  debtors.  They  admit  the  proceedings  at  law  as  set  forth 
in  the  bill ;  and  deny  all  manner  of  unlawful  confederacy ;  and  claim 
the  same  benefit  of  this  defence  as  though  they  had  demurred  to  the 
bilL  To  this  answer  there  is  a  general  replication ;  and  the  cause 
having  been  heard  upon  the  bill,  answer,  replication,  exhibits,  and 
testimony,  it  was  adjudged  and  decreed  that  the  complainant  in  the 
court  below  was  not  entitled  to  the  relief  prayed  in  the  biU.  Where- 
upon the  injunction  which  had  been  allowed  was  dissolved,  and  the 
bill  dismissed. 

When  this  case  was  before  the  eourt  on  the  writ  of  error,  the  efiect 
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and  operation  of  the  words  "  as  principals,"  contained  in  the  single 
bill  discounted  at  the  bank,  were  fully  considered ;  and  it  was  de- 
cided that  they  operated  as  an  estoppel,  and  precluded  the  defend- 
ants from  going  into  evidence  to  show  that  he  was  only  surety  in  the 
single  bill.  And  unless  it  shall  be  found  that  a  different  principle 
prevails  in  a  court  of  equity,  the  same  result  must  follow  upon  the 
present  appeal. 

It  is  said,  however,  on  the  part  of  the  appellant,  that  there  are  no 
technical  estoppels  in  a  court  of  equity.  This  may  be  admitted,  bat 
it  will  not  affect  the  present  question.  For  it  is  equally  well  settled 
as  a  rule  of  evidence,  in  courts  of  equity  as  well  as  in  courts  of  law, 
that  parol  evidence  is  inadmissible  to  contradict  or  substantially  vaiy 
the  legal  import  of  a  written  agreement.  And  this  rule  is  founded 
on  the  soundest  principles  of  reason  and  policy,  as  well  as  on  author- 
ity. This  doctrine  is  fuUy  recognized  by  this  court  in  the  case  of 
Hunt  V.  Rousmanier,  8  Wheat  211.  The  court  say :  It  is  a  general 
rule,  that  an  agreement  in  writing,  or  an  instrument  carrying  an 
agreement  into  execution,  shall  not  be  varied  by  parol  testimony, 
stating  conversations  or  circumstances  anterior  to  the  written  instru- 
ment ;  that  this  rule  is  recognized  in  courts  of  equity,  as.  well  as  in 
courts  of  law.  But  courts  of  equity  grant  relief,  in  cases  of  fraud 
and  mistake,  which  cannot  be  obtained  in  courts  of  law.  In  such 
cases,  a  court  of  equity^  may  carry  the  intention  of  the  parties  into 
execution,  where  the  written  agreement  fails  to  express  that  inten- 
tion. This  authority  is  so  directly  in  point  that  it  cannot  be  neces- 
sary to  refer  to  any  other.     But  the   principle  wiU  be   found  in 

accordance  with  the  highest  authority,  both  in  this  country 
[  •  207  ]  •  and  in  the  English  chancery.    1  Johns.  C.  R.  429  ;  6  Ves. 

328,  and  note. 
The  bill  does  not  charge  that  the  words, "  as  principals,"  were 
inserted  in  the  obligation  by  mistake,  or  under  any  misapprehension, 
on  the  part  of  the  appellant,  of  their  import  and  effect  But  on  the 
contrary,  the  bill  states  that  the  loan  was  made  by  the  bank  to  Peter 
Yarnall  and  Company,  in  the  usual  way  of  making  loans  at  that 
bank.  From  which  it  is  fairly  to  be  inferred  that  this  obligation  was, 
in  form,  according  to  the  usage  of  the  bank ;  with  which  usage,  the 
obligors  must  be  presumed  to  have  been  conusant  Nor  is  there  any 
direct  charge  of  fraud  on  the  part  of  the  bank,  but  it  seems  to  be 
stated,  as  matter  of  inference  from  the  allegation,  that  the  loan  was 
for  the  sole  benefit  of  Yarnall  and  Company,  and  that  known  to  the 
bank.  But  whatever  the  charge  may  be,  it  is  denied  in  the  answer, 
and  is  entirely  unsupported  by  the  testimony  The  charge  of  fraud 
rests  altogether  upon  the  allegations  that  the  appellant  was  only  a 
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surety  in  the  single  bill,  and  that  was  known  to  the  bank.  All  the 
parol  evidence  on  these  points  seems  to  have  been  admitted,  although 
objected  to  on  the  part  of  the  bank,  as  inadmissible,  on  the  ground 
that  it  contradicted  the  \^Titten  instrument  The  ruling  of  the  court 
on  this  objection  does  not  appear  upon  the  record.  But  if  the  evi- 
dence was  admitted,  the  appellant  has  no  ground  of  complaint  It 
was  his  own  evidence.  And  aU  that  this  evidence  established,  was 
the  simple  fact  that  the  appellant  was  only  surety  for  Yarnall  and 
Company.  But  that  can  have  no  influence  against  his  direct  admis- 
sion in  the  obligation,  that  he  was  a  principal ;  and  there  being  no 
pretence  of  mistake  or  surprise,  there  can  be  but  one  meaning  at- 
tached to  this  admission ;  which  is,  that,  as  between  the  obligors  and 
the  bank,  all  were  principals,  whatever  might  be  their  relation  between 
themselves.  They  had,  undoubtedly,  a  right  to  waive  theur  character 
and  legal  protection  as  sureties,  and  assume  the  character  of  princi- 
pals. This  admission  in  the  obligation  must  have  been  for  some 
purpose,  and  none  can  be  reasonably  assigned,  except  that  it  was 
intended  to  place  all  the  obligors  upon  the  same  footing,  with  respect 
to  their  liability  to  the  bank. 

The  evidence  did  not  support  the  allegation  that  the  bank  had 
made  any  agreement  to  extend  the  loan  or  time  of  payment,  other 
than  continuing  the  discount^  in  the  ordinary  course  of  business  at 
the  bank.  The  form  of  the  obligation  dispensed  with  the  necessity 
of  giving  any  notice  to  the  appellant,  even  considering  him  in  the 
character  of  a  surety,  and  extending  the  time  of  payment,  and  a 
mere  delay  in  enforcing  it,  will  not  discharge  a  surety,  unless  some 
agreement  has  been  made  injurious  to  the  interest  of  the  surety; 
nothing  of  which  appears  to  have  been  done  in  this  case ;  9  Wheat 
720 ;  12  Wheat  554.  The  cashier  of  the  bank  denies  that  he  ever 
made  any  contract  with  Yarnall  and  Company,  for  the  extension  of 
the  payment  of  the  obligation  discounted  at  the  bank,  on  the  20th 
of  February,  1826,  for  Peter  Yarnall  and  Company,  and 
others,*  (referring  to  the  single  bill  in  question,)  after  the  [  *208  ] 
same  became  due,  for  sixty  days,  or  any  other  period;  but 
discounted  the  same  according  to  the  custom  of  the  bank,  but  the 
time  or  indulgence  given  was  merely  at  the  will  of  the  bank.  That 
he  could  not  make  any  contract  for  the  extension  of  payment,  accord- 
ing to  the  rules  of  the  bank,  without  an  order  from  the  board  of  di- 
rectors ;  and  that,  on  an  examination  of  the  minute-book,  he  found 
no  such  order,  where,  if  it  had  been  made,  it  would  appear ;  and  the 
inference  attempted  to  be  drawn,  that  Yarnall  and  Company  were 
considered  and  accepted  by  the  bank  as  the  principal  debtors,  because 
the  account  kept  at  the  bank  of  this  loan  was  in  his  name  alone^ 
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was  done  away,  and  fiilly  explained  by  the  testimony  of  the  cashier 
as  to  the  custom  of  the  bank,  that  the  account  is  always  kept  with 
the  first  signer,  unless  otherwise  especially  authorized  and  (Urected. 
But,  admitting  that  the  bank  knew  that  Yamall  and  Company  were 
the  principal  debtors,  this  would  not  exonerate  the  other  obligors 
from  their  responsibility  as  principals,  in  violation  of  their  express 
contract.  K  Yamall  and  Company  were  of  doubtful  credit,  it  might 
have  been  the  very  reason  why  the  bank  required  all  the  obligors  to 
bind  themselves  as  principals. 

It  is  no  doubt  a  sound  and  well-settled  principle,  that  stireties  are 
not  to  be  made  responsible  beyond  their  contract ;  and  any  agree- 
ment with  the  creditor,  which  varies  essentially  the  terms  of  the  con- 
tract, without  the  assent  of  the  surety,  will  discharge  him  from  his 
responsibility.  But  this  principle  cannot  apply  where  the  surety  has, 
by  his  own  act,  exchanged  his  character  of  surety  for  that  of  princi- 
pal ;  and  then  applies  to  a  court  of  equity  to  reinstate  him  to  his 
character  of  surety,  in  violation  of  his  own  express  contract  This 
would  be  sanctioning  a  fraud  upon  the  creditor.  This  case  has  been 
likened  at  the  bar  to  that  of  a  deed,  absolute  in  its  face,  but  which, 
by  an  independent  agreement  between  the  parties,  was  intended  only 
as  a  mortgage.  Courts  of  equity  will  permit  such  agreements  to  be 
set  up  against  the  express  terms  of  the  deed,  only  on  the  ground  of 
fraud,  considering  it  a  fraudulent  attempt  in  the  mortgagee,  con- 
trary to  his  own  express  agreement,  to  convert  a  mortgage  into  an 
absolute  deed.  And  it  is  equally  a  fraud  on  the  part  of  a  debtor,  to 
attempt  to  convert  his  contract  as  principal  into  that  of  surety  only. 

No  attempt  has  been  made  in  the  present  case  to  show  that  the 
bank  had  made  any  agreement  with  the  appellant,  that  he  should  be 
considered  and  treated  as  a  surety  only,  contrary  to  the  express  terms 
of  his  contract  to  be  bound  as  a  principal.  If  any  such  agreement 
had  been  shown,  the  analogy  to  the  case  put  of  a  mortgage,  might 
bold. 

The  allegation,  that  the  neglect  of  the  bank  to  prosecute  Yarnall 
and  Company  has,  by  their  insolvency,  thrown  the  loss  of  the  debt 
upon  the  sureties,  might  be  of  some  weight  if  any  measures  had 
been  taken  by  them  to  expedite  the  collection  of  the  debt  from  Yar- 
nall and  Company,  or  no  longer  to  continue  the  discount 
[  *209  ]  of  the  *  obligation.  But  no  such  measures  appear  to  have 
been  taken,  and  thehr  solvency  must  be  at  the  risk  of  the 
sureties,  who  have,  by  their  express  contract,  assumed  the  character 
of  principals. 

The  decree  of  the  circuit  court  is  accordingly  affirmed. 

17  11.443. 
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ThoQgh  snits  between  States,  to  determine  questions  of  disputed  boundary,  are  to  be  con- 
ducted  according  to  the  rules  of  pleading  and  practice  of  the  court  of  chancery,  jet  they 
are  to  be  so  moulded  and  opplied  as  to  bring  the  cause  to  a  hearing  on  its  entire  merits, 
and  it  will  not  be  decided  on  any  merely  technical  principles  of  chancery  pleading. 

A  court  of  chancery  exercises  an  equitable  discretion  concerning  pleas,  and  where  they 
arc  not  orerraled,  does  not  always  allow  them  to  be  a  oar. 

Where  a  decision  upon  a  plea  by  a  State  to  a  bill  by  another  State  concerning  boundary, 
might  have  the  efiect  to  keep  out  of  view  some  part  of  the  merits  of  the  complainant's 
ease,  the  court  refused  to  decide  the  cause  on  the  plea. 

A  plea  was  held  to  be  bad,  for  duplicity,  which  set  up  an  accord  and  compromise,  and  alio 
lapse  of  time,  as  defences. 

The  case  is  stated  in  the  opinion  of  the  court. 

Webster  and  Austin^  in  support  of  the  plea. 

Hazard  and  Whipple^  contri. 

*  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *261  ] 

When  this  case  was  last  before  the  court,  Massachusetts 
had  not  made  her  election,  whether  she  would  continue  her  appear- 
ance to  the  suit,  or  withdraw  it  according  to  the  leave  previously 
granted.  She  has  since  that  time  made  her  election,  by  putting  in 
her  plea  to  the  amended  bill  of  the  complainant,  and  both  parties  ai<e 
now  regularly  before  the  court 

In  the  present  stage  of  the  case,  the  question  is  upon  the  sufficiency 
of  the  plea,  as  a  bar  to  the  relief  sought  by  the  complainant^s  biU. 
The  object  of  the  bill  is  to  establish  the  boundary  between  the  two 
States,  according  to  their  respective  charters,  and  to  be  restored  to 
the  right  of  jurisdiction  and  sovereignty  over  that  portion 
of  her  *  territory  of  which  she  alleges  that  Massachusetts  [  *  252  ] 
has  unjustly  deprived  her. 

The  bill  states  the  various  charters  from  the  crown  to  the  colonies 
of  Massachusetts  and  Rhode  Island,  from  1621  to  1691 ;  and  avers 
that,  by  virtue  of  the  charter  of  Rhode  Island,  the  boundary  between 
her  and  Massachusetts  was  a  line  run  east  and  west,  three  miles 
south  of  Charles  River,  or  any  or  every  part  thereof ;  that  the  place 
of  the  said  line  being  unsettled  and  in.  dispute  between  the  two 
colonies,  commissioners  were  mutually  appointed  to  ascertain  and 
settle  it ;  that  these  commissioners  met  in  1710,  and  that  the  com- 
missioners of  Massachusetts  then  represented  that  a  certain  Nathaniel 
Woodward  and  Solomon  Saffrey,  had  a  long  time  before,  ascertained 

1  Storj,  J.,  did  not  sit  in  this  case. 


480         SUPREME    COURT   OF   THE    UNITED    STATES 


The  State  of  Rhode  Island  v.  Tho  State  of  Massachusetts.     14  P. 


the  point  three  miles  south  of  Charles  River,  and  had  set  up  a  stake 
there ;  and  that  the  commissioners  of  Rhode  Island,  relying  on  these 
representations,  and  believing  them  to  be  true,  entered  into  the 
agreement  of  1710,  which  is  recited  at  large  in  the  bill,  and  which 
adopts  the  place  marked  by  Woodward  and  Saffrey,  as  the  com- 
mencement of  the  line  between  Massachusetts  and  Rhode  Island. 

The  bill  further  states,  that  no  mark,  stake,  or  monument  at  that 
time  existed,  and  that  the  persons  who  consented  to  the  pretended 
agreement,  did  not  go  to  the  place  where  it  was  alleged  to  have  been 
set  up,  nor  make  any  survey,  nor  take  any  measures  to  ascertain 
whether  the  place  was,  in  fact,  three  miles,  and  no  more,  south  of 
Charles  River. 

That  the  said, agreement  was  never  assented  to  or  ratified  by  the 
colony  of  the  State  of  Rhode  Island ;  and  that  the  tract  of  one 
mile  in  breadth,  referred  to  in  the  agreement,  was  never  conveyed  to 
or  enjoyed  by  the  town  of  Providence,  or  the  colony  of  Rhode 
Island ;  and  that  no  persons  appointed  by  the  governor  and  council 
of  the  said  two  governments  of  Massachusetts  and  Rhode  Island, 
within  the  space  of  six  months  from  the  date  of  the  agreement,  or  at 
any  other  time,  showed  the  line  of  Woodward  and  Saffrey,  or  raised 
or  renewed  any  marks,  stakes,  or  other  memorials,  according  to  the 
terms  of  the  said  pretended  agreement 

The  bill  then  proceeds  to"  state  the  continuance  of  the  controversy 
about  the  boundary,  and  the  appointment  of  commissioners  by  both 
colonies,  in  1717  and  1718 ;  that  they  met  in  1718,  and  that  the  like 
representations,  as  those  charged  to  have  taken  place  at  the  former 
meeting  of  the  commissioners,  were  agedn  made  by  the  commission- 
ers of  Massachusetts ;  that  they  were  again  believed  by  the  com- 
missioners of  Rhode  Island,  and  the  agreement  of  the  22d  of  Oc* 
tober,  1718,  executed  by  them  under  that  mistake.  This  agreemeni 
is  set  out  at  length.  The  complainants  aver  that  the  commissioners 
did  not  go  to  the  place  where  the  stake  was  alleged  to  have  been  set 
up,  or  make  any  survey  in  relation  to  this  agreement.  These  aver- 
ments are,  in  substance,  the  same  with  those  made  in  relation  to  the 
agreement  of  1710.  The  bill  then  sets  out  an  order  of  the  general 
assembly  of  Rhode  Island,  directing  the  return  of  the  com- 
[  •  253  ]  missioners  *  to  be  accepted  and  placed  to  record  on  the 
colony-book ;  but  the  complainants  aver  that  the  last  men- 
tioned agreement  was  never  ratified  by  either  Rhode  Island  or  Mas- 
sachusetts. 

The  bill  then  sets  out  thi  ^unning  of  the  line  under  the  belief  on 
the  part  of  the  Rhode  Island  commissioners,  that  it  was  only  three 
miles  south  of  Charles  River,  when  it  was  in  fact  more  than  seven ; 
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■ets  ont,  at  large,  their  report  of  the  running,  which  is  dated  May  14, 
1719,  and  that  the  return  was  approved  by  the  general  assembly 
of  Rhode  Island ;  but  the  bill  avers  that  the  persons  who  signed  that 
report,  were  never  authorized  by  Rhode  Island  to  run,  agree  upon, 
or  report  said  line,  and  had  no  legal  authority  to  act  in  the  premises, 
and  that  Massachusetts,  about  the  time  last  mentioned,  wrongfully 
possessed  herself  of  the  disputed  territory,  and  has  held  it  ever 
since. 

The  bill  further  states,  that  the  line  run  as  aforesaid  was  never 
established  by  any  act  binding  upon  the  complainant ;  on  the  con- 
trary, she  has  always  claimed  that  the  true  dividing  line  was  three 
miles  south  of  Charles  River;  that  she  has  never  acquiesced  in  the 
claim  of  Massachusetts  to  a  different  line ;  and  that  the  claim  of 
Bhode  Island  was  publicly  and  frequently  urged  by  the  colony,  and 
by  the  freemen  and  inhabitants  thereof;  that  all  the  proceedings  of 
Rhode  Island  before  mentioned,  were  founded  on  the  mistaken  belief 
that  the  stake  set  up  by  Woodward  and  Saffrey,  and  the  line  run  as 
aforesaid,  was  only  three  miles  south  of  Charles  River ;  that  this  mis- 
taken belief  continued  until  about  1749 ;  that  controversies  existing 
during  that  period  between  the  citizens  of  the  two  colonies  in  rela- 
tion to  the  boundary,  Rhode  Island,  in  the  year  last  mentioned,  ap- 
pointed certain  persons  to  run  the  line,  when  it  became  manifest  that 
the  line  run  as  above  mentioned  in  1719,  was  more  than  three  miles 
south  of  Charles  River. 

The  biU  then  states  the  negotiations  and  other  proceedings  of  the 
two  colonies  in  relation  to  this  boundary;  that  commissioners  were 
appointed  on  both  sides  to  run  the  line  ;  that  it  was  actually  run,  as 
now  claimed  by  the  complainant,  by  the  commissioners  of  Rhode 
Island,  in  the  absence  of  the  commissioners  of  Massachusetts,  who 
refused  to  attend.  All  of  these  things  are  particularly  set  out  in  the 
bill ;  and  also  that  Rhode  Island  attempted  to  obtain  the  decision  of 
the  king  in  council,  and  the  failure  is  accounted  for  by  the  poverty 
of  the  colony  at  that  time,  and  the  war  which  shortly  afterwards 
broke  out  between  France  and  England ;  that  the  war  of  the  Revo- 
lution, which  soon  followed,  interrupted  and  defeated  the  attempt  to 
obtain  the  decision  of  the  king  in  council ;  that,  in  1782,  the  legisla- 
ture of  Rhode  Island  again  took  up  the  subject,  and  appointed  a 
committee,  who  reported  in  favor  of  the  claim  now  made  by  the 
complainant ;  that  in  1791,  the  two  States  mutually  appointed  com- 
misioners  to  adjust  this  boundary,  who  met  together  in  that  year ; 
and  at  that  meeting,  the  commissioners  on  the  part  of  Massachusetts 
acknowledged,  and  also  set  forth  in  their  report  subsequently  made 
to  the  legislature,  that  the  pretended  agreement  of  1719,  hereinbe- 
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fore  mentioned,  had  never  been  ratified  either  by  Massa- 
(  *  254  ]  chusetts  *  or  Rhode  Island,  which  report  was  accepted  by 
the  legislature ;  that  the  commissioners  of  the  two  States 
.being  unable  to  agree  upon  the  boundary,  entered  into  a  written 
agreement,  which  is  set  out  in  the  bill,  recommending  to  the  t^o 
States  to  submit  the  matter  to  indifferent  men  of  the  neighboring 
States,  or  to  unite  in  an  application  to  congress  to  settle  the  same 
agreeably  to  the  respective  charters,  and  the  constitution  of  the 
United  States ;  that  the  said  commissioners,  in  1792,  reported  tiieii 
proceedings  to  their  respective  States,  and  the  agreement  made  by 
them  as  aforesaid,  which  said  reports  were  received  and  accepted  by 
the  legislatures  of  Massachusetts  and  Rhode  Island,  the  one  made  to 
Massachusetts  being  set  out  at  large,  as  an  exhibit  to  complainants 
bill ;  that  other  commissioners  were  afterwards  appointed  on  both 
sides,  and  were  continued  until  the  year  1818 ;  that  they  had  several 
meetings,  but  were  unable  to  agree  upon  and  settle  the  line. 

The  bill  then  charges  that  Massachusetts  has  wrongfully  contin- 
ued to  hold  possession,  and  exercise  jurisdiction  within  the  charter 
boundary  of  Rhode  Island ;  that  the  agreements  of  1710  and  1718^ 
were  unfair  and  inequitable,  and  executed  by  mistake,  as  before 
mentioned ;  that  the  line  as  run,  is  not  in  a  west  course  from  the 
place  of  beginning,  but  is  south  of  a  west  course,  thus  taking  in  a 
part  of  Rhode  Island,  even  according  to  the  point  alleged  to  have 
been  ascertained  and  marked  by  Woodward  and  Saffrey ;  that  the 
agreements  of  1710,  and  1718,  hereinbefore  mentioned,  were  never 
ratified  by  Massachusetts  or  Rhode  Island,  and  if  they  had  been  so 
ratified  by  the  colonies,  they  would  not  have  been  binding  without 
the  consent  of  the  king  in  council,  which  was  never  given  to  either  of 
them. 

And  the  bill  concludes  with  an  averment  that  Rhode  Island  has 
uniformly  resisted  the  claim  of  Massachusetts  ;  has  never  claimed  or 
admitted  any  other  boundary  than  the  one  according  to  the  charter,  and 
prays  for  an  answer  to  all  the  matters  charged,  and  to  sundry  special 
interrogatories  put  in  the  bill ;  and  that  the  northern  boundary  of  the 
State  may  be  ascertained  and  established,  and  Rhode  Island  restored 
to  the  exercise  and  enjoyment  of  her  rights  of  jurisdiction  and 
sovereignty  over  the  territory  to  which  she  is  entitled  by  her  charter 
limits. 

To  this  biU,  Massachusetts  has  put  in  her  plea  and  answer;  in 
which  she  sets  forth  that,  in  the  year  1642,  for  the  purpose  of  ascer- 
taining and  establishing  her  true  southern  boundary,  a  station,  or 
monimient  was  erected  at  a  point  then  believed  to  be  on  the  true 
and  real  boundary  line  of  the  said  colony,  and  a  line  continued 
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theiefirom  westwardly  to  Connecticut  River ;  that  the  said  station 
or  monument  then  became,  and  ever  since  has  been,  well  known  and 
notorious,  and  then  was  and  ever  since  has  been  called  Woodward 
and  Saf&ey's  Station ;  that  Massachusetts  afterwards  held  and  pos- 
sessed jurisdiction  up  to  this  line,  and  while  she  so  held  and  possess- 
ed it«  about  the  year  1709,  a  dispute  arose  between  the  two  govern- 
ments of  Massachusetts  and  Rhode  Island,  respecting  this 
*  boundary  line,  and  commissioners  were  appointed  by  both  [  *  255  ] 
colonies  to  settie  it ;  and  that  whatever  they  should  agree 
upon,  should  forever  after  be  taken  to  be  the  stated  lines  and  bounds ;; 
that  the  commissioners  met,  pursuant  to  their  authority,  and  enteredi 
into  the  agreement  of  1710,  which  is  set  out  at  large. 

The  plea  then  avers,  that  the  whole  merits  of  the  complainant^^ 
claim,  was  heard,  tried,  and  deteruiined  by  this  judgment  and  agree^ 
ment  of  the  commissioners  ;  that  the  agreement  was  fair,  legal,  and 
binding  between  the  parties ;  and  wa»  in  all  respects  a  valid  and 
effectual  settlement  of  the  matter  in  controversy ;  and  was  had  and 
made  without  fraud,  covin,  or  misrepresentation,  and  with  a  full  and 
equal  knowledge  of  all  the  circumstances  by  both  parties ;  and  that 
the  same  is  still  in  full  force,  no  way  waived,  abandoned,  or  relin- 
quished; that  Woodward  and  Safirey's  Station  was  then  well  knovni,. 
and  the  place  where  it  was  fixed  a  matter  of  common  notoriety;  and. 
the  line  run  therefrom  capable  of  being  shown  and  ascertained^  audi 
the  marks,  stakes,  and  memorials  there,  are  easily  capable  of  being 
discovered  and  renewed ;  and  that  the  defendant  has  held  and  pos- 
sessed the  land,  property,  and  jurisdiction,  according  to  the  said 
station  and  the  line  running  therefrom,  from  the  date  of  the  said 
agreement  to  the  present  time,  without  hindrance  or  molestation. 
The  plea  then  sets  forth  the  proceedings  of  Massachusetts  and  Rhode. 
Island,  in  1717,  appointing  commissioners  to  settie  the  boundary;, 
the  meeting  of  these  commissioners,  and  their  agreement  in  1718,. 
which  is  set  out  at  large  in  the  plea,  and  which  the  defendant  avers 
was  accepted  by  Rhode  Island,  and  caused  to  be  duly  recorded,  and 
that  the  same  was  thereby  ratified  and  confirmed. 

The  plea  farther  avers,  that  no  false  representations  were  made  on 
this  occasion  by  the  commissioners  of  Massachusetts  ;  that  the 
agreement  was  concluded  in  good  faith,  with  a  full  and  equal  knowl- 
edge of  all  the  circumstances,  by  the  respective  parties ;  and  that  the 
same  has  never  been  rescinded  or  abandoned ;  that  it  was  made  in 
pursuance  of  the  first  agreement  before  mentioned,  in  1709,  and  in 
completion  thereof.  The  plea  then  sets  out  at  large  the  report  made 
by  the  commissioners  in  1719,  stating  the  manner  in  which  the  line 
was  run;  and  avers  that  the  report  was  approved  by  the  general 
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assembly  of  Rhode  Island,  on  the  16th  of  June,  1719 ;  and  that, 
from  the  date  of  said  agreement  to  the  present  time,  Massachusetts 
has  possessed  all  the  territory,  and  exercised  jurisdiction  over  the 
same,  north  of  the  said  line,  as  prescribed  in  the  said  agreements  of 
October,  1718,  without  hindrance  or  molestation. 

The  plea  then  says:  ''And  the  said  defendant  doth  plead  the  said 
agreement  of  January  19,  1710 ;  and  the  said  agreement  in  porsu- 
ance  and  confirmation  thereof  of  the  22d  of  October,  1718,  and  nn- 
molestc^d  possession  according  to  the  same  from  the  date  of  the  said 
agreements,  in  bar  to  the  whole  bill  of  complaint  of  the  said  com- 
plainant, and  against  any  other  or  further  relief  therein ;  and  doth 
pray  the  judgment  of  the  court,  whether  the  said  defendant 
[  *  266  ]  *  ought  fiirther  to  answer  the  sedd  bill,  and  that  said  defend- 
ant may  be  dismissed  with  costs  in  this  behalf  sustained" 

Then  follows  an  answer  in  support  of  the  plea,  which  it  is  unnec- 
essary to  repeat  The  plea  was  set  down  for  argument  upon  the 
motion  of  the  complainant ;  and  the  question  now  to  be  decided  is. 
whether  this  plea  is  a  bar  to  the  complainant's  bill. 

In  the  view  we  have  taken  of  the  subject,  it  has  become  necessary 
to  set  out,  in  much  detail,  the  contents  both  of  the  bill  and  the  plea, 
in  order  to  show  the  principles  on  which  the  opinion  of  the  court  is 
founded.  The  controversy  concerns,  altogether,  the  southern  boun- 
dary of  Massachusetts,  and  the  northern  boundary  of  Rhode  Island. 
The  bill  sets  out  the  judgment  given  in  1684,  in  the  court  of  chancery 
of  England,  declaring  the  original  charter  of  Massachusetts  to  be 
vacated,  and  that  the  enrolment  of  the  same  should  be  cancelled; 
and  alao  sets  forth  the  letters-patent  afterwards  granted  to  Massa- 
chusetts by  William  and  Mary,  in  1691,  which  was  subsequent  to 
the  charter  of  Rhode  Island.  How  far  this  fact  may  or  may  not  be 
material,  it  would  not  be  proper  for  us  now  to  inquire.  We  advert 
to  it  merely  to  show  the  character  of  the  controversy.  The  com- 
plainant insists  in  her  bill,  that  Massachusetts  has  encroached  upon 
her ;  and  instead  of  coming  three  miles  south  of  Charles  River,  for 
the  southern  line,  the  one  to  which  she  claims  and  hplds  is  more 
than  seven.  The  defendant,  it  will  be  observed,  does  not,  in  her 
plea,  deny  that  the  charter  line  of  Massachusetts  is  such  as  the  com- 
plainant describes ;  nor  does  the  defendant  deny,  that  the  line  to 
which  Massachusetts  now  holds,  and  to  which  she  insists  that  she 
has  a  right  to  hold,  is  four  miles  further  south  than  that  described  in 
the  charter ;  but  she  relies  upon  the  circumstances  set  forth  in  her 
plea  and  answer,  as  conclusive  proofs  of  her  right,  as  against  the 
complainant,  at  this  time,  whatever  may  have  been  the  true  boundaiy 
line  between  them  according  to  the  terms  of  the  original  charters* 
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The  case  to  be  determined  is  one  of  peculiar  character,  and  alto- 
gether unknown  in  the  ordinary  course  of  judicial  proceedings.  It 
is  a  question  of  boundary  betw^een  two  sovereign  States,  litigated  in 
a  court  of  justice;  and  we  have  no  precedents  to  guide  us  in  the 
forms  and  modes  of  proceeding,  by  which  a  controversy  of  this 
description  can  most  conveniently,  and  with  justice  to  the  parties, 
be  brought  to  a  final  hearing.  The  subject  wafi,  however,  fully  con- 
sidered at  January  term,  1838,  when  a  motion  was  made  by  the  de- 
fendant to  dismiss  this  bill.  Upon  that  occasion,  the  court  determined 
to  frame  their  proceedings  according  to  those  which  had  been  adopted 
in  the  English  courts,  in  cases  most  analogous  to  this,  where  the 
boundaries  of  great  political  bodies  had  been  brought  into  question. 
And  acting  upon  this  principle,  it  was  then  decided,  that  the  rules 
and  practice  of  the  court  of  chancery  should  govern  in  conducting 
this  suit  to  a  final  issue.  The  reasoning  upon  which  that  decision 
was  founded,  is  fully  stated  in  the  opinion  then  delivered ; 
*  and  upon  reexamining  the  subject,  we  are  quite  satisfied  [  *  357  ] 
as  to  the  correctness  of  this  decision.     12  Pet  735,  739. 

The  proceedings  in  this  case  will,  therefore,  be  regulated  by  the 
rules  and  usages  of  the  court  of  chancery.  Yet,  in  a  controversy 
where  two  sovereign  States  are  contesting  the  boundary  between 
them,  it  will  be  the  duty  of  the  court  to  mould  the  rules  of  chancery 
practice  and  pleading,  in  such  a  manner  as  to  bring  this  case  to  a  final 
hearing  on  its  real  merits.  It  is  too  important  in  its  character,  and 
the  interests  concerned  too  great,  to  be  decided  upon  the  mere  tech- 
nical principles  of  chancery  pleading.  And  if  it  appears  that  the  plea 
put  in  by  the  defendant  may  in  any  degree  embarrass  the  complainant 
in  bringing  out  the  proofs  of  her  claim,  on  which  she  relies,  the  case 
ought  not  to  be  disposed  of  on  such  an  issue.  Undoubtedly,  the 
defendant  must  have  the  full  benefit  of  the  defence  which  the  plea 
discloses ;  but  at  the  same  time,  the  proceedings  ought  to  be  so 
ordered  as  to  give  the  complainant  a  full  hearing  upon  the  whole  of 
her  case.  In  ordinary  cases  between  individuals,  the  court  of  chan- 
cery has  always  exercised  an  equitable  discretion  in  relation  to  its 
rules  of  pleading,  whenever  it  has  been  found  necessary  to  do  so  for 
the  purposes  of  justice.  And  in  a  case  like  the  present,  the  most 
liberal  principles  of  practice  and  pleading  ought  unquestionably  to 
be  adopted,  in  order  to  enable  both  parties  to  present  their  respective 
claims  in  their  full  strength. 

According  to  the  rules  of  pleading  in  the  chancery  court,  if  the 
plea  is  unexceptionable  in  its  form  and  character,  the  complainant 
must  either  set  it  down  for  argument,  or  he  must  reply  to  it,  and  put 
in  issue  the  facts  relied  on  in  the  plea.     If  he  elects  to  proceed  in 
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the  manner  first  mentioned,  and  sets  down  the  plea  for  argumenti  he 
then  admits  the  truth  of  all  the  facts  stated  in  the  plea,  and  merely 
denies  their  sufficiency  in  point  of  law  to  prevent  his  recovery.  I^ 
on  the  other  hand,  he  replies  to  the  plea,  and  denies  the  truth  of  the 
facts  therein  stated,  he  then  admits  that  if  the  particular  facts  stated 
in  the  plea  are  true,  they  are  then  sufficient  in  law  to  bar  his  recovery; 
and  if  they  are  proved  to  be  true,  the  bill  must  be  dismissed,  without 
reference  to  the  equity  arising  from  any  other  facts  stated  in  the  bill 
6  Wheat.  472.  Undoubtedly,  if  a  plea  upon  argument  is  ruled  to  be 
sufficient  in  law  to  bar  the  recovery  of  the  complainant,  the  court  of 
phancery  would,  according  to  its  uniform  practice,  allow  him  to 
amend,  a,nd  to  put  in  issue,  by  a  proper  replication,  the  truth  of  the 
facts  stated  in  the  plea.  But  in  either  case,  the  controversy  would 
turn  altogether  upon  the  facts  stated  in  the  plea,  if  the  plea  is  per- 
mitted to  stand.  It  is  the  strict  and  technical  character  of  these 
rules  of  pleading,  and  the  danger  of  injustice  often  arising  firam 
them,  which  has  given  rise  to  the  equitable  discretion  always  exer- 
cised by  the  court  of  chancery  in  relation  to  pleas.  In  many  cases, 
where  they  are  not  overruled,  the  court  will  not  permit  them  to  have 
the  full  effect  of  a  plea ;  and  will  in  some  cases  save  to  the  defend- 
ant the  benefit  of  it  at  the  hearing;  and  in  others  will 
[  *  258  ]  •  order  it  to  stand  for  an  answer,  as  in  the  judgment  of  the 
court  may  best  subserve  the  purposes  of  justice. 
In  the  opinion  of  this  court,  it  was  evident  from  the  argument  we 
have  heard,  that  if  the  plea  stands,  the  case  must  be  finally  disposeo 
of  upon  an  isSue  highly  disadvantageous  to  Rhode  Island.  For  by 
setting  down  the  plea  for  argument,  that  State  is  compelled  to  admit 
the  truth  of  all  the  facts  stated  in  it,  many  of  which  are  directly  at 
variance  with  the  allegations  contained  in  the  bill.  Thus,  for  exam- 
ple, the  complainant  avers,  that  the  persons  who  signed,  in  her  be- 
half, the  agreement  of  May  14, 1719,  had  no  legal  authority  to  act 
in  the  premises.  In  the  plea  and  answer  of  the  defendant,  it  is 
averred  that  they  had  authority.  The  bill  charges,  that  the  Rhode 
Island  commissioners  acted  under  a  mistake  ;  that  the  commissioners 
of  Massachusetts  represented  to  them  that  the  stake  set  up  by  Wood- 
ward and  Saffirey  was  only  three  miles  south  of  Charles  River;  and 
that  they  believed  the  representation,  and  acted  upon  it,  >vhen  in 
truth  the  stake  was  seven  miles  south  of  that  river.  The  plea  on 
the  contrary  avers,  that  the  a^eement  was  made  with  a  AiU  and 
equal  knowledge  of  all  the  circumstances  by  the  respective  parties. 
There  are  differences  also  between  the  bill  and  the  plea,  in  relation 
to  the  nature  and  character  of  the  possession  held  by  Massachusetts, 
of  the  disputed  territory. 
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If  we  proceed  to  decide  the  case  upon  the  plea,  we  must  assume, 
without  any  proof  on  either  side,  that  the  facts  above  mentioned  are 
correctly  stated  in  the  plea,  and  incorrectly  set  forth  in  the  bill.  This 
is  the  rule  of  the  chancery  law.  Yet  it  is  evident,  that,  by  deciding 
the  case  upon  such  an  issue,  we  should  shut  out  the  very  gist  of  the 
complainant's  case,  and  exclude  the  facts  upon  which  her  whole 
equity  is  founded,  if  she  has  any.  Because,  if  we  assume,  as  we 
must  do  in  this  state  of  the  pleading,  that  the  agreements,  which  are 
admitted  on  both  sides  to  have  been  made,  were  made  by  persons 
having  competent  authority  to  make  them,  and  who  had  full  knowl- 
edge of  all  the  circumstances,  and  that  Massachusetts  had  quietly 
and  peaceably  enjoyed  the  territory,  under  this  agreement,  for  more 
than  a  century,  every  one,  we  presume,  would  admit  that  the  claim 
of  Rhode  Island  to  unsettle  this  boundary,  at  this  late  day,  was 
utterly  groundless  and  untenable.  Yet  this  is  the  attitude  in  which 
Rhode  Island  must  stand  upon  the  issue  framed  by  the  plea ;  the 
allegations  in  her  bill  above  mentioned  must  be  rejected  as  erro- 
neous, without  giving  her  an  opportunity  of  proving  them ;  and  her 
claim  to  this  territory  must  be  decided  upon  a  statement  of  facta, 
the  truth  of  which  she  utterly  denies,  and  which  she  offers  to  prove 
are  entirely  erroneous,  if  the  court  will  consent  to  hear  her  testimony. 
We  do  not  mean  to  say  that  the  facts  stated  in  the  bill,  if  proved  to 
be  true,  will  entitle  the  complainant  to  recover.  That  point  is  not 
before  us  in  the  present  state  of  the  pleadings ;  and  we  give  no 
opinion  on  the  merits  of  this  controversy.  But  certainly  it  would  be 
unjust  to  the  complainant  not  to  give  her  an  opportunity 
of  being  *  heard,  according  to  the  real  state  of  the  case  [  *  269  ] 
between  the  parties ;  and  to  shut  out  from  consideration 
the  very  facts  upon  which  she  relies  to  maintain  her  suit. 

If  the'  complainant  takes  issue  on  the  facts  stated  in  the  plea,  her 
condition  would  be  equally  unfavorable.  For  there  are  many  facta 
upon  which  the  complainant  evidently  relies  as  material,  which  are 
altogether  unnoticed  in  the  plea,  and  upon  which,  therefore,  no  issue 
would  be  framed.  And  if  the  complainant  were  to  adopt  this  alter- 
native, she  would  admit,  according  to  the  chancery  rules  of  pleading, 
that  all  of  the  allegations  contained  in  her  bill  were  immaterial  and 
of  no  importance,  except  those  noticed  in  the  plea ;  and  that,  if  the 
facta  averred  in  the  plea  turned  out  to  be  true,  the  complainant  had 
no  right  to  recover,  whatever  equities  might  be  found  in  the  other 
allegations  in  the  bill ;  and  whatever  proofs  she  might  be  ready  to 
adduce  in  support  of  these  allegations. 

In  either  alternative,  therefore,  it  would  be  manifestly  unjust  to  th« 
nomplainant,  to  decide  this  controversy  upon  the  plea ;  and  if  it  was 
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deemed  good  in  form  and  substance,  so  far  as  the  case  is  already 
presented  to  the  court,  we  still  should  not  finally  decide  the  contro* 
versy  on  this  plea,  but  save  the  benefit  of  it  to  the  hearing,  and  give 
the  complainant  as  well  as  the  defendant,  the  opportunity  of  bring- 
ing forward  all  the  merits  of  his  case.  But  the  plea  put  in  by  the 
defendant  cannot  be  sustained,  even  if  this  were  to  be  treated  as  a 
suit  between  individuals,  and  tried  by  the  ordinary  rules  of  chancery 
pleading.  It  is  multifarious,  and  on  that  account  ought  to  be  over- 
ruled. 

It  is  a  general  rule,  that  a  plea  ought  not  to  contain  more  defences 
than  one.  Various  facts,  therefore,  can  never  be  pleaded  in  one 
plea ;  unless  they  are  all  conducive  to  a  single  pointy  on  which  the 
defendant  means  to  rest  his  defence.  This  principle  is  so  well 
established,  that  it  is  unnecessary  to  refer  to  many  adjudged  cases  to 
support  it.  It  is  fully  stated  by  Lord  Hardwicke,  in  1  Atk.  54,  in 
the  following  words :  "  The  defence  proper  for  a  plea,  must  be  such 
as  reduces  the  cause  to  a  particular  point,  and  from  thence  creates  a 
bar  to  the  suit,  and  is  to  save  the  parties  expense  in  examination ; 
and  it  is  not  every  good  defence  in  equity  that  is  likewise  good  as  a 
plea ;  for  where  the  defence  consists  of  a  variety  of  circumstances, 
there  is  no  use  of  a  plea,  the  examination  must  still  be  at  large,  and 
the  effect  of  allowing  such  a  plea  will  be,  that  the  court  will  give 
their  judgment  on  the  circumstances  of  the  case,  before  they  are 
made  out  by  proof." 

The  defendant,  after  stating  the  various  proceedings  hereinbefore 
mentioned,  which  preceded  and  followed  the  execution  of  the  agree- 
ments on  which  he  relies,  all  of  which  conduce  to  a  single  point,  that 
is,  to  show  the  obligatory  and  conclusive  effect  of  those  agreements 
upon  both  of  the  States,  as  an  accord  and  compromise  of  a  disputed 
right,  deliberately  made,  and  with  full  knowledge  on  both  sides,  pro- 
ceeds to  aver,  <'  that  the  defendant  has  occupied  and  exercised  juris- 
diction, and  enjoyed  all  rights  and  sovereignty,  according 
[  •  260  ]  •to  the  same,  from  the  date  hereof  to  the  present  time." 
And  he  then  sums  up  his  defence  in  the  following  words  :  — 

'<  And  the  said  defendant  doth  plead  the  said  agreement  of  the 
19th  January,  1710,  and  the  said  agreement  in  pursuance  and  con- 
firmation thereof  of  the  22d  October,  1718,  and  unmolested  posses- 
sion, according  to  the  same,  from  the  date  of  the  said  agreements, 
in  bar  to  the  whole  bill  of  complaint  of  the  said  complainant ;  and 
against  any  further  or  other  reliefs  therein." 

The  defence  set  up  by  this  plea  is  twofold :  1.  That  there  was  an 
accord  and  compromise  of  a  disputed  right  2.  Prescription,  or  an 
unmolested  possession  from  the  time  of  Iho  agrcjiiient,  that  is,  of 
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more  than  one  hundred  years.  These  two  defences  are  entirely 
distinct,  and  depend  upon  dijOferent  principles.  If  what  the  defend- 
ant alleges  be  true,  then  the  agreements  themselves  conclude  the 
controversy.  For  if,  as  the  plea  avers,  there  was  a  dispute  between 
these  two  colonies,  in  respect  to  the  boundary  between  them,  and 
that  dispute  was  settled  by  persons  duly  authorized  to  bind  the  re- 
spective parties ;  and  if,  as  stated  in  the  plea,  the  agreement  of  Oc- 
tober, 1718,  to  run  the  line  from  the  stake  set  up  by  Woodward  and 
Saifrey,  was  accepted,  ratified,  and  confirmed  by  Rhode  Island ;  and 
if  the  running  of  the  line  afterwards  in  1719,  pursuant  to  such  agree- 
ment, was  also  approved  by  Rhode  Island;  then  there  can  no  longer 
be  any  controversy  between  them.  They  must,  on  both  sides,  be 
bound  by  the  accord  and  compromise  of  those  whom  they  had  au- 
thorized to  bind  them,  and  whose  conduct  they  afterwards  approved; 
provided  the  settlement  was  made,  as  the  plea  alleges,  with  a  full 
and  equal  knowledge  of  all  the  circumstances.  The  various  facts 
stated  by  the  defendant,  in  relation  to  these  agreements,  contribute 
to  support  them,  and  conduce  to  establish  this  point  of  his  defence. 
And,  assuming  that  the  plea  and  answer  are  true  in  all  these  state- 
ments, then  an  accord  and  compromise  is  established,  which  was 
obligatory  upon  the  parties  from  the  moment  it  was  finally  ratified. 
And  taking  every  thing  averred  by  the  defendant  on  this  point  of 
the  defence  to  be  correct,  Rhode  bland  would  have  been  as  efiectp 
uaUy  barred  as  she  is  at  the  present  moment,  if  she  had  commenced 
this  controversy  within  a  month  after  the  accord  was  made.  The 
lapse  of  time  is  not  at  all  necessary  to  give  validity  to  such  a  settle- 
ment, or  to  support  the  defence  founded  upon  it.  It  is  a  matter 
entirely  distinct  from  it ;  and  if  it  has  any  operation  in  the  cause,  it 
is  another  defence,  and  one  of  a  different  character.  It  is  not  an 
accord  and  compromise  of  a  doubtful  right — it  is  prescription. 

Rhode  Island,  indeed,  avers,  that  the  possession  was  constantly 
disputed  on  her  part,  and  efforts  made  from  time  to  time  to  regain 
it ;  and  that  it  has  always  been  an  open  question,  since  the  error  in 
the  line  was  first  discovered,  down  to  the  present  time.  But,  as  we 
have  already  remarked,  when  the  plea  is  set  down  for  argument,  the 
statements  contained  in  it  are  admitted  to  be  true.  And  according 
to  the  allegations  there  made,  this  long  possession  was  unmolested. 
In  that  state  of  the  fact,  separated  from  all  the  averments 
*of  Rhode  Island,  the  possession  of  more  than  one  hundred  [  *  261  ] 
years  would  become  a  rightful  one  by  prescription ;  even  if 
it  had  begun  in  wrong  and  injustice.  The  acquiescence  of  the  ad- 
joining State  for  such  a  lapse  of  time,  would  be  conclusive  evidence 
that  she  assented  to  the  possession  thus  held,  and  had  determined  to 
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relinquish  her  claims.  The  possession,  therefore,  if  a  defence  at  all, 
is  a  separate  and  complete  one  of  itself;  and  forms  no  part  of  the 
accord  and  agreement  alleged  in  the  plea.  Here,  then,  are  two 
defences  in  the  same  plea;  contrary  to  the  established  rules  of 
pleading. 

A  few  cases  will  illustrate  these  principles,  and  show  what  con- 
stitutes duplicity  in  pleading.  In  the  case  of  Whitebread  v,  Brodc- 
hurst,  1  Br.  Ch.  Rep.  404,  where  to  a  bill  for  a  specific  performance 
of  an  agreement,  the  defendant  put  in  a  plea  which  averred  two 
facts :  first,  that  there  was  no  agreement  in  writing ;  and,  secondly, 
that  there  had  been  no  acts  done  in  part  performance :  Lord  Thur- 
low  overruled  the  plea  as  double,  it  containing  two  different  points, 
and  therefore,  proper  for  an  answer.  And  in  delivering  his  opinion 
on  that  occasion,  he  says,  ^'  the  use  of  a  plea  here  is  to  ^ave  time, 
expense,  and  vexation ;  therefore,  if  one  point  will  put  an  end  to  the 
whole  cause,  it  is  important  to  the  administration  of  justice  that  it 
should  be  pleaded ;  but  if  you  are  to  state  many  matters,  the  answer 
is  the  most  commodious  form  to  do  it  in."  We  are  aware  that  this 
decision  has  been  questioned.  But  it  is  quoted  with  approbation, 
and  recognized  as  authority  in  7  Johns.  Ch.  Cases,  216 ;  where  Chan- 
cellor Kent,  speaking  of  the  case  of  Whitebread  v.  Brockhurst,  says, 
"  the  reasoning  of  Lord  Thurlow  is  supposed  to  be  weighty  and 
decisive ;  and  since  that  time  it  has  been  the  constant  language  of 
the  court,  that  the  plea  must  reduce  the  defence  to  a  single  point, 
and  that  a  defendant  can  never  plead  double." 

Again,  in  the  case  of  Claridge  v.  Hoare,  14  Ves.  65,  66,  Lord  El- 
don,  in  speaking  of  the  case  of  Beachcroffc  v.  Beachcroft,  where  it  had 
been  held  that  the  plea  of  a  release,  with  an  averment  that  it  bad 
been  acted  upon,  was  multifarious,  expressed  his  doubts  of  that  de- 
cision, upon  the  ground  that  the  release  was  effectual  without  being 
acted  upon,  and  the  latter  averment  might  have  been  rejected  as 
surplusage.  The  reasoning  of  Lord  Eldon  shows  that  if  the  second 
averment  would  have  been  a  good  point  of  defence,  the  plea  would 
have  been  bad.  The  acting  upon  the  release,  in  Beachcroft  v.  Beach- 
croft, was  altogether  unimportant,  and  could  not,  if  true,  affect  the 
rights  of  the  parties.  But  not  so,  as  to  the  possession  here  pleaded.  If 
true,  as  pleaded,  it  is  of  itself  a  defence,  and  could  not  therefore  be  re- 
jected as  surplusage.  The  case  of  The  Corporation  of  London  i\  The 
Corporation  of  Liverpool,  3  Anst  738,  also  illustrates  and  supports  the 
principle  we  have  stated.  It  is  unnecessary,  however,  to  multiply  cases 
on  this  subject.  They  are  all  collected  together  in  Story's  Equity 
Pleading,  where  the  subject  is  very  fiilly  examined.  We  hold  it 
to  be  perfectly  clear,  that  in  the  case  of  an  individual,  the  plea 
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of  a  release  and  of  the  statute  of  *  limitations ;  or  of  an  [*  262  ] 
award  and  the  statute  of  limitations,  could  not  be  united  in 
the  same  plea.  And  if  so,  it  would  seem  irresistibly  to  follow,  that 
the  accord  and  compromise,  and  the  title  by  prescription,  united  in 
this  plea,  render  it  multifarious ;  and  that  it  ought  to  be  overruled  on 
that  account. 

We  have  carefully  avoided  expressing  any  opinion  upon  the  merits 
of  this  controversy ;  and  have  confined  ourselves  to  the  case  as  pre- 
sented to  the  court  by  the  pleadings.  The  facts  stated  in  the  bill, 
and  not  noticed  in  the  plea,  are  not  yet  admitted  or  denied ;  and 
consequently  we  do  not  know  in  what  form  the  case  may  ultimately 
come  here  for  decision. 

In  the  case  of  Rowe  v.  Teed,  16  Ves.  377,  378,  Lord  Eldon 
remarks,  that  *^  the  office  of  a  plea  generally  is  not  to  deny  the  equi- 
ty, but  to  bring  forward  a  fact,  which,  if  true,  displaces  it."  A  plea, 
therefore,  in  general,  presupposes  that  the  bill  contains  equitable 
matter,  which  the  defendant  by  his  plea  seeks  to  displace.  It  is  ac- 
cording to  this  principle  of  equity  pleading  that  we  have  treated  the 
case  before  us.  If  a  defendant  supposes  that  there  is  no  equity  in 
the  bill,  his  appropriate  answer  to  it  is  a  demurrer ;  which  brings 
forward  at  once  the  whole  case  for  argument.  The  case  of  Milligan 
v.  Millidge,  3  Cranch,  220,  228,  illustrates  this  rule,  and  shows  that 
the  defence  here  taken  was  more  proper  for  an  answer  or  demurrer 
than  a  plea. 

The  course  determined  on  recommends  itself  strongly  to  the  court, 
because  it  appears  to  be  the  only  mode  in  which  full  justice  can  be 
done  to  both  parties.  Each  will  now  be  able  to  come  to  the  final 
hearing,  upon  the  real  merits  of  their  respective  claims,  unembar- 
rassed by  any  technical  rules.  Such,  unquestionably,  is  the  attitude 
in  which  the  parties  ought  to  be  placed  in  relation  to  each  other.  If 
the  defendant  supposes  that  the  bill  does  not  disclose  a  case  which 
entitles  Rhode  Island  to  the  relief  she  seeks ;  the  whole  subject  can 
be  brought  to  a  hearing  by  a  demuirer  to  the  biU.  If  it  is  supposed 
that  any  facts  are  misconceived  by  the  complainants,  and  therefore 
erroneously  stated ;  the  defendants  can  put  these  in  issue  by  answer- 
ing the  bill.  The  whole  case  is  open ;  and  upon  the  rule  to  answer 
which  the  court  will  lay  upon  the  defendant,  Massachusetts  is  entirely 
at  liberty  to  demur  or  answer,  as  she  may  deem  best  for  her  own 
interest. 

McLean,  J.  The  Massachusetts  charter  was  granted  by  King 
Charles  the  First,  and  is  dated  the  4th  March,  1628.  It  conveyed  to 
Sir  Hemy  Rosewell  and  others,  *^  all  that  part  of  New  England,  in 
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America,  which  lies  and  extends  between  a  great  river,  there  com* 
monly  called  M onomack,  alias  Merrimack,  and  a  certain  other  rivei 
called  Charles  River,  &c. ;  and  also  all  and  singular  those  lands  and 
hereditaments  whatsoever,  lying  vrithin  the  space  of  three  English 
miles  on  the  south  part  of  the  said  Charles  Riyer,  or  of  any  or  every 

part  thereof,"  &c 
f  •  263  ]      •On  the  8th  July,  1663,  King  Charles  the  Second  granted 

the  charter  of  Rhode  Island,  '<  bounded  on  the  west,  or 
westerly,  to  the  middle  or  channel  of  a  river  there,  commonly  called 
and  known  by  the  name  of  Pawcatuck  River,  and  so  along  the  said 
river,  as  the  greater  or  middle  stream  thereof  reaches  or  lies  up  into 
the  north  country;  northward  unto  the  head  thereof,  and  from 
thence  by  a*  straight  line  drawn  due  north  until  it  meets  with  the 
south  line  of  the  Massachusetts ;  and  on  the  north  or  northerly  by 
the  aforesaid  south  or  southerly  line  of  the  Massachusetts  colony  or 
plantations,"  &c. 

The  line  which  limits  Massachusetts  on  the  south,  and  Rhode 
Island  on  the  north,  is  the  subject-matter  of  controversy  in  this  case. 
The  bill  states,  that  for  many  years  after  the  Rhode  Island  charter 
was  granted,  the  northern  part  of  the  colony,  adjoining  Massachu- 
setts, remained  wild  and  uncultivated ;  and  the  land  was  of  litde 
value ;  that  a  short  time  previous  to  the  year  1709,  a  dispute  arose 
respecting  the  northern  boundary ;  and  that  Massachusetts  appointed 
one  Joseph  Dudley  on  her  part,  and  the  general  assembly  of  Rhode 
Island  appointed  and  empowered  one  Joseph  Jenckes  on  her  part,  to 
ascertain  and  settle  the  disputed  line ;  that  these  persons  met,  to- 
gether with  one  Nathaniel  Paine,  one  Nathaniel  Blagrove,  and  one 
Samuel  Thaxter,  of  Massachusetts;  and  one  Jonathan  Spragae, 
and  one  Samuel  Wilkinson,  of  Rhode  Island ;  at  Roxbury,  in  Mas- 
sachusetts,  the  19th  January,  1710 ;  and  that  the  said  Joseph  Dud- 
ley, Nathaniel  Paine,  Nathaniel  Blagrove,  and  Samuel  Thaxter, 
represented  to  the  said  Jenckes,  Sprague,  and  Wilkinson,  that  one 
Nathaniel  Woodward,  and  one  Solomon  Saffrey,  who,  they  also 
represented  to  be  skilful  and  approved  artists,  had,  before  that  time^ 
that  is  to  say  in  1642,  ascertained  the  point  or  place,  three  English 
miles  south  of  the  river  called  Charles  River,  or  of  any  or  every  part 
thereof,  and  had  there  set  up  a  stake ;  and  that  Jenckes,  Sprague, 
and  Wilkinson,  relying  on  their  representations,  and  believing  the 
point  or  place  to  have  been  ascertained,  and  that  it  was  three  Eng- 
lish miles  and  no  more,  south  of  Charles  River,  or  of  any  or  every 
part  thereof;  the  said  Dudley  and  Jenckes,  in  the  presence  of,  and 
with  the  advice  of,  the  other  persons  named,  signed  and  sealed  a 
certain  writing,  called  an  agreement,  that  the  boundary  should  be 
run  from  the  stake  set  up  by  Woodward  and  Sai&ey. 
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Aad  the  complainant  states  that  no  stake  or  monument  at  that 
time  existed,  by  which  it  could  be  ascertained  the  place  where  it  was 
set  up  by  Woodward  and  Saf&ey :  that  the  agreement  was  entered 
into  without  going  to  the  place  of  beginning,  and  without  ascertain- 
ing whether  it  was  not  more  than  three  miles  south  of  Charles  River; 
and  whether  the  line  was  run  as  stated  in  the  agreement. 

That  neither  the  colony,  nor  the  State  of  Rhode  Island,  has  ever 
assented  to  or  confirmed  the  agreement ;  nor  has  the  town  of  Provi- 
dence, nor  the  colony,  enjoyed  the  tract  of  land  specified  in  the 
agreement,  of  one  mile  in  breadth,  notth  of  Woodward  and  Saffrey's 
line :  that  this  line  was  not  shown  nor  run  in  six  months 
after  the  *  agreement ;  nor  were  any  marks,  stakes,  or  other  [  *  264  ] 
memorials  made,  to  identify  the  place  of  beginning. 

That  this  controversy  respecting  the  line  continued;  and  that 
Massachusetts,  on  the  18th  June,*  1717,  enacted  an  order,  in  the 
words  following :  "  The  season  of  the  year  having  been  such,  this 
spring,  that  the  committee  appointed  in  November  last,  to  run  the 
line  between  this  government  and  the  government  of  Rhode  Island, 
could  not  attend  the  service,  ordered :  that  the  Honorable  Nathaniel 
Paine,  Esquire,  Samuel  Thaxter,  Esquire,  and  John  Chandler,  Es- 
quire, be  a  committee  to  join  with  such  as  the  said  government  of 
Rhode  Island  shall  empower,  to  proceed  in  and  perfect  the  running 
and  settling  the  line  between  this  province  and  the  said  colony,  pur- 
suant to  the  agreement  lately  made  for  that  end  by  commissioners 
of  both  governments,"  &c.  And  on  the  16th  November,  1717,  the 
general  court  of  Massachusetts  resolved  that  Nathaniel  Blagrove, 
Esquire,  be  added  to  the  committee.  And  afterwards  the  general 
court  resolved,  that  ^^  whereas  this  house  is  informed  that  the  gov- 
ernment of  Rhode  Island  have  fully  empowered  the  committee, 
which  they  have  appointed,  to  run  the  line  between  this  province 
and  that  government;  to  agree,  compromise,  and  issue  the  govern- 
ments  on  that  affair,  and  finally  settle  the  dividing  boundary: 
Resolved,  that  if  the  said  committee  shall  attend  that  service,  so 
empowered,  that  the  committee  appointed  by  this  court  to  join  in 
running  the  said  line,  be  also  vested  with  like  powers  ;  and  are 
hereby  fully  empowered  to  agree,  compromise,  and  issue  the  difier- 
ence  between  the  governments  in  the  said  afiair ;  and  to  make  a  fuU 
and  final  settlement  of  the  line  between  that  government  and  this." 

That  on  the  17th  June,  1718,  the  assembly  of  Rhode  Island  passed 
the  following  act :  ^  Whereas  the  committee  appointed  and  empow- 
ered by  the  general  assembly  of  this  colony,  at  their  sessions,  on  the 
first  Wednesday  of  May,  1717,  to  perfect  and  settle  the  line  between 
the  said  colony  and  the  province  of  Massachusetts  bay,  were  bound 
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up  or  restricted  to  an  agreeemat  made  at  Boxbury,  between  Colonel 
Dudley  and  Major  Jenckes,  &c.,  so  as  the  matter  in  difference  be- 
.tween  the  two  colonies,  as  to  the  stating  and  settling  the  said  line 
hath  been  retarded,  to  the  considerable  charge  of  the  colony,  this 
assembly,  taking  the  premises  under  consideration,  do  hereby  enact, 
constitute,  and  appoint  Major  Joseph  Jenckes,  Major  Randal  Hold- 
ing, Major  Thomas  Fry,  Captain  Samuel  Wilkinson,  and  Mr.  John 
Mumford,  surveyor,  a  committee,  to  treat  and  agree  with  such  gen- 
tlemen as  are  or  may  be  appointed  and  commissioned  by  Massachu- 
setts to  settle  the  line,''  &c. 

That  on  the  2d  October,  1718,  the  commissioners  on  both  sides 
met  at  Rehoboth,  and,  after  discussing  the  subject,  entered  into  an 
agreement  under  their  hands  and  seals,  ^  that  the  stake  set  up  by 
Woodward  and  Saf&ey,  in  1642,  upon  Wrentham  Plain,  be  the 
station  or  commencement  of  the  line,"  &c. 

The  complainant  alleges  that  this  agreement  was  also  entered  into 
without  examination  of  the  place  where  the  stake  was  oiig- 
[  *265  ]  inally  set  *up ;  and  without  ascertaining  whether  the  place 
was  not  more  than  three  English  miles  south  of  Charles 
River,  or  of  any  or  every  part  thereof  That  the  Rhode  Island  com- 
missioners believed  the  statements  made  to  them  on  this  subject,  by 
the  commissioners  of  Massachusetts. 

The  Rhode  Island  commissioners  made  a  return  of  their  proceed- 
ings to  their  legislature,  who  accepted  it,  and  ordered  it  to  be  re- 
corded. 

On  the  12th  May,  1719,  the  commissioners  on  both  sides  run  the 
line,  beginning  at  the  place  where  it  was  supposed  the  stake  had  been 
erected  by  Woodward  and  Saffirey ;  but  which  stake  was  not  found, 
and  was  more  than  seven  miles  from  Charles  River,  or  any  or  every 
part  thereof.  The  commissioners  made  a  return  of  their  survey, 
which  was  received  and  approved  of  by  the  legislature  of  Rhode 
Island.  But  the  complainant  alleges  that  the  persons  making  the 
survey  were  not  authorized  to  act  in  the  premises  by  Rhode  Island. 
And  the  bill  states  the  line  was  never  confirmed  by  Rhode  Island ; 
that  the  colony  maintained  that  the  true  line  was  to  begin  three  miles 
south  of  Charles  River :  and  the  complainant  avers  that  all  the  above 
proceedings  and  agreements  were  founded  upon  the  belief  that  the 
point  or  place  three  English  miles  south  of  Charles  River,  or  of  any 
or  every  part  thereof,  had  been  correctly  and  truly  ascertained  by 
Woodward  and  Saffrey. 

In  the  year  1750,  the  general  assembly  of  Rhode  Island  passed  an 
act  authorizing  the  boundary  line  to  be  run,  and  appointing  certain 
persons  to  perform  this  duty.     In  the  preamble  to  this  act,  it  is  stated 
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that  the  line  neyer  has  been  settled  and  ran  according  to  the  royal 
charter;  and  that  divers  persons  have  set  forth  their  right  to  the 
assembly  to  be  under  the  jurisdiction  of  Rhode  Island,  instead  of 
that  of  Massachasetts«  The  commissioners  appointed  by  this  act, 
were  authorized  to  meet  any  commissioners  appointed  by  Massachu- 
setts, and  to  settle  the  boundary,  and  run  the  line.  But  if  Massa- 
chusetts should  decline  to  act,  then  the  Rhode  Island  commissioners 
were  required  to  run  the  line  agreeably  to  the  charter,  and  make 
return  of  their  {voceedings. 

It  is  stated  in  the  bill,  that  commissioners  were  appointed  by 
Massachusetts,  but  they  declined  to  meet  the  commissioners  of 
Rhode  Island :  who,  after  waiting  two  days  near  the  place  of  begin* 
aing,  proceeded,  ez  parte,  to  run  the  line,  and  make  return  thereof. 

This  report  was  accepted  by  the  assembly,  and  the  commissioners 
were  continued  in  office* 

The  bill  then  states  that  the  Massachusetts  commissioners,  ap- 
pointed as  above,  made  a  report  of  their  proceedings  to  the  council, 
the  13th  April,  1760. 

The  bill  further  states,  that  remonstrances  were  made  to  Massa- 
chusetts, against  its  exercise  of  jurisdiction  over  the  country  within 
the  chartered  limits  of  Rhode  Island,  so  long  as  the  royal  govern- 
ment continued ;  that  unsuccessful  attempts  were  made  to  bring  the 
subject  before  the  king  in  council ;  but  the  population  of 
Rhode  *  Island  being  small,  and  her  means  limited,  and  [  *266  ] 
war  between  England  and  France  having  soon  after  taken 
place,  interposed  insurmountable  obstacles. 

In  the  year  1782,  on  the  petition  of  a  large  numb^  of  the  inhab- 
itants residing  within  the  controverted  limits,  the  assembly  of  Rhode 
Island  made  a  report  in  favor  of  its  claim. 

In  the  year  1791,  the  bill  states,  the  legislature  of  Massachusetts 
passed  an  act,  duly  appointing  Walter  Spooner,  Elisha  Mayard,  and 
David  Cobb,  commissioners,  for  ascertaining  the  boundary  line 
between  the  said  State  of  Massachusetts  and  the  State  of  Rhode 
Island ;  and  that  in  the  same  year,  the  Rhode  Island  assembly  passed 
an  act,  appointing  William  Bradford,  Jabez  Bowen,  and  Moses 
Brown  commissioners,  for  ascertaining  the  boundary.  These  com- 
missioners met  at  Wrentham,  in  Massachusetts,  in  1791,  but  they 
oould  not  agree  on  the  line.  They,  however,  agreed,  in  writing,  to 
measure  from  Charles  River  three  miles  south,  as  claimed  by  each 
State  as  the  place  of  beginning ;  and  to  recommend  to  their  respec- 
tive governments  to  have  the  dispute  adjusted,  by  a  reference  of  it 
to  disinterested  persons,  or  by  application  to  congress. 

These  commissioners  reported  their  proceedings  to  their  respective 
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States.  And  the  bill  further  states,  that  in  the  year  1809  the  parties 
again  appointed  commissioners,  who  continued  in  office  until  1818 ; 
but  they  were  not  able  to  settle  the  line. 

The  State  of  Massachusetts  pleads  in  bar  to  the  bill,  that  in  1642, 
for  the  purpose  of  ascertsuning  and  establishing  the  true  southern 
boundary  line  of  the  colony  of  Massachusetts,  a  station  or  monn- 
ment  was  erected  and  fixed  at  a  point  then  taken  and  believed  to  be 
on  the  true  and  real  boundary  line  of  said  colony ;  and  a  line  con- 
tinued therefrom  westerly  to  Connecticut  River ;  which  said  monu- 
ment or  station  then  became,  and  ever  since  has  been  well  known 
and  notorious ;  and  then  was,  and  ever  since  has  been,  called  Wood- 
ward and  Saf&ey's  Station,  on  Wrentham  Plains ;  and  after  fixing  of 
said  station  and  running  the  line  aforesaid,  and  after  the  granting  of 
the  charter  of  Rhode  Island,  and  while  all  the  territory  north  of  said 
station  and  line  was  claimed,  held,  and  possessed,  and  jurisdiction 
over  the  same  exercised  and  enjoyed  by  Massachusetts,  as  parcel  of 
her  own  territory,  namely,  in  the  year  1709,  disputes  having  arisen 
between  the  two  governments  respecting  the  said  boundary  line, 
under  an  act  of  the  assembly,  the  governor  of  Rhode  Island  colony 
appointed  Major  Joseph  Jenckes  to  meet  with  his  excellency.  Colonel 
Joseph  Dudley,  governor  of  Massachusetts,  to  settle  the  boundary; 
and  it  was  declared  that  what  they  should  agree  upon  should  be  fo^ 
ever  after  deemed  the  true  boundary. 

These  persons  met  at  Roxbury,  in  January  1710, 1711,  and  after 
a  full  discussion  of  the  subject,  agreed  that  "the  stake  set  up  by 
Nathaniel  Woodward  and  Solomon  Saffirey,  skilful  and  approved 
artist-s,  in  the  year  1642,  and  since  that  often  renewed,  in  the  latitude 
of  forty-one  degrees  and  fifty-five  minutes,  being  three  English  miles 
distant  southward,  from  the  southernmost  part  of  the  rivei 
[  •  267  ]  called  *  Charles  River,  agreeably  to  the  letters-patent  for  the 
Massachusetts  province,  be  allowed  on  both  sides  the  com- 
mencement of  the  line  between  the  Massachusetts  and  ihe  colony  of 
Rhode  Island,  and  to  be  continued  between  the  two  governments, 
&c.,  as  is  deciphered  in  the  plan  and  tract  of  that  line  by  Nathaniel 
Woodward  and  Solomon  SafTrey,  now  shown  forth  to  us,  and  is 
remaining  on  record  in  the  Massachusetts  government." 

^'  And  whereas,  upon  presumption,  by  mistake  or  ignorance  of  that 
line,  the  inhabitants  of  the  town  of  Providence,  in  the  colony  of 
Rhode  Island,  have  surveyed  and  laid  out  several  lots  and  divisions 
of  land  to  the  northward  of  Woodward  and  Saffreys's  line  aforesaid, 
on  the  Massachusetts  side ;  it  is  agreed  that  there  shall  be  and  re- 
main unto  the  said  town  of  Providence,  and  inhabitants  of  the 
government  of  Rhode  Island,  a  certain  tract  of  land  of  one  mile  in 
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breadth  to  the  northward  of  said  line,  as  described  and  platted ;  bc« 
ginning  from  the  great  river  of  Pawtucket,  and  so  to  proceed  at  the 
north  side  of  the  said  patent  line  of  equal  breadth,  until  it  come  to 
the  place  where  Providence  west  line  cuts  the  said  patent  line,  sup- 
posed to  contain  five  thousand  acres,  be  the  same  more  or  less ;  the 
soil  whereof  shall  be  and  remain  to  the  town  of  Providence,  or  others, 
according  to  the  disposition  thereof  to  be  made  by  the  government 
of  Bhode  Island  aforesaid.  Nevertheless,  to  continue  and  remain 
withiivthe  jurisdiction  of  Massachusetts/' 

"  And  it  was  agreed  that  persons  to  be  appointed  respectively  by 
the  two  governments,  should  attend  the  first  good  season,  within  six 
months,  to  show  the  ancient  line  of  Woodward  and  Saffrey,  and  to 
raise  and  renew  the  marks  and  memorials  of  the  same." 

This  agreement  was  signed  and  sealed  by  Dudley  and  Jenckes,  in 
the  presence  and  by  the  advice  of  Nathaniel  Paine,  Nathaniel 
Blagrove,  and  Samuel  Thaxter,  on  the  part  of  Massachusetts ;  and 
by  Jonathan  Sprague,  and  Samuel  Wilkinson,  on  the  part  of  Bhode 
Island. 

"'  And  the  said  defendant  avers,  that  the  whole  real  and  true 
merits  of  said  complainant's  supposed  cause  or  causes  of  action, 
were  fully  heard,  tried,  and  determined  by  the  said  Jenckes  and 
Dudley ;  that  the  said  agreement  was  fair,  legal,  and  binding  be- 
tween the  parties;  and  was  in  all  respects  and  all  particulars,  a 
valid  and  efiectual  settiement  of  the  matter  in  controversy,  and 
was  had  and  made  without  covin,  fraud,  or  misrepresentation ;  and 
with  a  full  and  equal  knowledge  of  all  circumstances,  by  both 
parties." 

And  the  plea  further  avers,  that  on  the  18th  June,  1718,  in  order  to 
perfect  and  complete  the  running  and  settiing  of  the  line  in  pursu- 
ance of  the  above  agreement,  Nathaniel  Paine,  Samuel  Thaxter,  and 
John  Chandler,  were  appointed  a  committee  by  Massachusetts,  to 
which  was  afterwards  added  the  name  of  Nathaniel  Blagrove,  to 
unite  with  a  committee  that  should  be  appointed  by  Bhode  Island 
for  that  purpose.  And  they  were  fully  empowered  to  agree  and  com- 
promise the  dispute.  And  Bhode  Island  adopted  in  its 
•  assembly  the  following  act :  "  Whereas,  the  committee  [  *  268  ] 
appointed  and  empowered  by  the  general  assembly  of  this 
colony,  in  May,  1718,  to  perfect  and  settie  the  line  between  the  said 
colony  and  that  of  Massachusetts,  were  bound  up  or  restricted  to  an 
agreement  made  at  Boxbury  between  Colonel  Dudley  and  Major 
Jenckes,  &c.,  so  as  the  matter  in  difference  between  the  two  colonies, 
as  to  the  stating  and  settling  the  said  line,  hath  been  retarded, 
&c     And  the  assembly  hereby  enact,  constitute,  and  appoint  Major 
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Joseph  Jenckes,  Major  Randal  Holding,  Major  Thomas  Fry,  Captain 
Samuel  Wilkinson,  and  Mr.  John  Mumford,  surveyor,  a  committee 
to  treat  and  agree  with  the  committee  of  Massachusetts ;  and  full 
power  was  given  to  settle  and  compromise  the  controversy  respecting 
the  line.  The  said  committees  having  met  at  Rehoboth,  in  Massa- 
chusetts, entered  into  an  agreement  under  seal,  that  the  stake  set  up 
by  Woodward  and  Saffrey  in  1642,  upon  Wrentham  Plains,  be  the 
station  &om  which  to  begin  the  line  which  shall  divide  the  two 
governments,"  &c 

This  agreement,  on  the  29th  October,  1718,  was  accepted  by  the 
general  assembly  of  Rhode  Island,  and  recorded ;  and  was  th^eby 
certified  and  confirmed  by  the  same.  And  the  plea  avers  that  said 
Paine,  Blagrove,  and  Thaxter,  or  either  of  them,  made  no  false  re- 
presentation whatsoever  to  the  commissioners  of  Rhode  Island ;  but 
that  the  agreement  was  done  and  concluded  fairly  and  in  good  faith, 
with  a  full  and  equal  knowledge  of  all  the  circumstances,  by  the  re- 
spective parties. 

The  plea  states  that  the  Massachusetts  commissioners,  made  a  re- 
port of  their  proceedings,  in  regard  to  the  place  of  beginning  and  the 
running  of  the  line,  which  was  approved  by  the  legislature.  And 
that  from  the  date  of  said  agreements  to  the  present  time,  Massa- 
chusetts has  possessed  and  enjoyed  all  the  territory,  and  exercised 
jurisdiction  over  the  same,  north  of  the  said  line ;  and  that  the  place 
where  the  stake  was  set  up  by  Woodward  and  Saffrey  is  well  known, 
and  has  ever  been  notorious  since  the  stake  was  set  up.  And  the 
aforesaid  agreements,  and  the  unmolested  possession  according  to  the 
same,  are  pleaded  in  bar. 

And  the  defendant,  not  waiving  said  plea,  pleaded  as  aforesaid, 
but  relying  and  insisting  on  the  same,  by  way  of  answer,  in  support 
of  said  plea,  and  to  every  thing  alleged  in  said  bill  to  show  that  the 
said  agreements  ought  not  to  stand,  and  be  allowed  as  good  and 
conclusive  against  the  parties,  and  a  valid  and  effectual  bar,  &€^ 
saith  that  the  said  agreements,  &c.,  were  fair  and  legal,  obtained 
without  fraud  or  misrepresentation,  and  with  a  full  and  equal  knowl- 
edge of  all  circumstances  in  both  parties ;  and  that  it  was  a  valid 
and  effectual  settlement  of  the  matter  in  controversy ;  and  that  it 
never  has  been  in  any  way  rescinded,  abemdoned,  or  relinquished 

This  case  having  assumed  the  forms  of  a  chancery  proceeding, 

the  established  rules  of  chancery  pleading  must  govern  it.     In  ttus 

mode  the  points  for  decision  are  raised ;  but  the  court,  in  deciding 

the  questions  involved,  may  apply  principles  of  the  common 

[  *  269  ]  law,  *  of  chancery,  or  of  national  law,  as  they  shall  deem 

the  circumstances  of  the  case  require. 
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The  plea  sets  up  certain  agreements  in  bar  of  the  relief  prayed  fcn^ 
which  substantially  appear  upon  the  face  of  the  bill ;  and  it  is  in- 
sisted that,  in  such  pase,  a  demurrer,  and  not  a  plea  in  bar,  is  the 
proper  mode  of  defence ;  that  the  great  object  of  the  bill  is  to  set  aside 
these  agreements ;  and  that,  under  such  circumstances,  they  cannot 
be  pleaded  in  bar« 

On  general  principles,  it  would  seem  to  be  unreasonable  that  the 
oomplainant,  by  stating  the  matter  in  bar  in  his  bill,  should  prevent 
the  respondent  firom  pleading  it.  And  such  is  not  the  established 
rule  in  chancery  pleading. 

A  plea  is  a  special  answer  to  the  bill,  and  generally  sets  up  matter 
in  bar,  which  does  not  appear  in  the  bill ;  but  this  is  not  always  the- 
case. 

An  award  may  be  pleaded  to  a  bill,  to  set  aside  the  award  and^ 
open  the  account     Mit  260 ;  2  Atk.  501 ;  3  Atk.  529,  644. 

If  the  plaintijOf,  or  a  person  under  whom  he  claims,  has  released  the 
subject  of  his  demand,  the  defendants  may  plead  the  release  in  bar 
of  tiie  bill ;  and  this  will  apply  to  a  bill  praying  that  the  release  may 
be  set  aside.  Mit  261 ;  1  Atk.  294;  6  Madd.  166 ;  2  Sch.  &  Lefr.. 
721 ;  3  P.  Wms.  315. 

K  a  bill  be  brought  to  impeach  a  decree,  on  the  ground  of  iraud 
used  in  obtaining  it,  the  decree  may  be  pleaded  in  bar  of  the  suit. 
3  Bro.  P.  C.  558;  2  Eq.  Ca.  Ab.  177;  7  Viner.  Ab.  398;  3  P. 
Wms.  95. 

These  authorities  show,  that  a  plea  in  bar  may  embrace  matters 
stated  in  the  biU.  Where  the  matters  in  defence  are  fully  stated  in 
the  bill,  and  it  contains  no  allegations  which  it  is  necessary  to  deny 
by  a  plea,  and  by  an  answer,  in  support  of  the  plea,  a  demurrer  should 
be  filed. 

A  question  in  this  case  is  made,  whether  the  plea  is  not  multifa- 
rious, and,  consequently,  bad  ? 

The  rules  which  govern  a  special  plea  at  law,  are  substantially  the- 
same  as  apply  to  a  plea  in  chancery.  It  must  be  single,  and  not 
double.  Its  office  is,  to  bring  forward  a  fact,  which  may  be  the  result 
of  a  combination  of  circumstances;  and  which,  if  true,  bars  the  relief 
prayed  for  in  the  bill ;  15  Ves.  377.  A  plea,  in  order  to  be  good, 
must  be  either  an  allegation  or  a  denial  of  some  leading  fact,  or  of 
matters  which,  taken  collectively,  make  out  some  general  fact,  which 
is  a  complete  defence.  Story's  Eq.  PL  497 ;  4  Sim.  Rep.  161 ; 
7  Johns.  Ch.  214.  Beames's  PL  in  Eq.  10.  But,  although  a  de*- 
fence  offered  by  way  of  plea  should  consist  of  a  great  variety  of 
cnrcumstanoes,  yet,  if  they  all  tend  to  a  single  point,  the  plea  may  be 
good.     Thus,  a  plea  of  title  derived  from  the  person  under  whom  the 

38* 
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plaintiff  claims,  may  be  a  good  plea,  though  consisting  of  a  great 
variety  of  circumstances ;  for  the  title  is  a  single  point,  to  which  the 
cause  is  reduced  by  the  plea.  So  a  plea  of  conveyance,  fine,  and  non- 
claim,  would  be  good,  as  amounting  to  one  title.  Cooper's 
[  •  270  J  Eq.  PL  225 ;  •  Beames's  PL  in  Eq.  18 ;  Mit  Eq.  PL  296. 
The  result  of  all  the  authorities  is,  that  various  facts  may 
be  pleaded  if  they  conduce  to  a  single  point,  on  which  the  defendant 
means  to  rest  his  defence.  And  by  this  rule  the  plea  in  this  case 
must  be  tested. 

The  defendant  pleads  in  bar  to  the  right  asserted  in  the  bill,  the 
establishment  of  the  Woodward  and  Sai&ey  Station,  as  the  place 
where  the  contested  boundary  line  is  to  commence,  and  from  which 
it  was  in  fact  run.  And  to  support  this,  the  agreements  of  1710  and 
1718  are  relied  on,  and  also  the  unmolested  possession  according  to 
the  same. 

These  agreements,  and  the  unmolested  possession  according  to 
them,  are  facts  and  circumstances  which  conduce  to  prove  the  right 
or  title  asserted  in  the  plea.  They  are  consistent  with  each  other; 
and  can  in  no  correct  sense  be  considered  as  tending  to  establish  dis- 
tinctive grounds  of  title. 

The  two  agreements  are  substantially  the  same ;  and  the  unmo- 
lested possession,  according  to  the  agreements,  is  a  consequence 
which  naturally  follows,  and  tends  very  strongly  to  confirm  them. 

The  important  fact  asserted  in  the  plea  is,  that  the  controversy 
was  amicably  adjusted  between  the  parties  by  the  establishment  of 
the  line;  and  there  is  not  a  fact  or  circumstance  averred  in  the  plea, 
which  does  not  go  to  support  this  main  fact.  This  plea  then  cannot 
be  multifarious.  The  point  relied  on  is  single  and  distinct,  although 
it  is  established  by  a  variety  of  facts  and  circumstances. 

Mere  surplusage  will  not  render  a  plea  multifarious,  or  double. 
Beames's  PL  in  Eq.  19,  20.  In  Story's  Eq.  PL  n.  3,  it  is  remarked, 
what  constitutes  duplicity  or  multifariousness  in  a  plea,  is  sometimes 
a  matter  of  great  nicety  upon  the  footing  of  authority.  A  plea  can- 
not contain  two  distinct  matters  of  defence ;  for,  if  more  than  one 
defence  be  admitted,  it  is  well  observed,  there  may  be  as  many 
grounds  of  defence  stated  in  a  plea  as  in  an  answer;  and  this  would 
defeat  the  object  of  the  plea. 

Where  in  a  bill  praying  a  conveyance  for  four  estates,  the  defend 
ant  put  in  a  plea  of  a  fine  as  to  one  estate,  and  in  the  same  plea,  he 
pot  in  a  disclaimer  as  to  the  other  estates,  the  plea  was  overroled; 
for  the  disclaimer  was  wholly  disconnected  with  the  plea  of  the  fine, 
and  the  plea  was  therefore  double.  Pacts  inconsistent  with  each 
other  cannot  be  pleaded,  for  this  wotild  set  up  two  defences.    Bat 
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where  the  facts,  however  numerous,  all  conduce  to  estabMsh  one  pointy 
as  in  the  plea  under  consideration,  it  is  not  multifarious.  Story's 
Eq.  PI.  499. 

This  plea  goes  to  the  whole  bill,  and  the  matter  in  bar  is  clearly 
and  distinctly  averred.  These  averments  must  be  sufficient  to  sup- 
port the  plea,  and  exclude  intendments  against  the  pleader.  2  Ves. 
246 ;  2  Sch.  &  Lefr.  727 ;  18  Ves.  182. 

The  defendant  has  filed  an  answer  in  support  of  his  plea,  and  this 
is  necessary  where  there  are  equitable  circumstances  stated  in  the 
bill,  in  favor  of  the  plaintiff's  case,  against  the  matter  pleaded.  These 
allegations  in  the  bill  must  be  denied  by  way  of  answer,  lis 
•well  as  by  averments  in  the  plea.  6  Ves.  594;  2  Ves.  [  *  271  J 
&  B.  364.  In  such  case,  the  answer  must  be  full  and 
clear,  or  it  will  not  be  effectual  to  support  the  plea ;  for  the  court  will 
intend  the  matters  so  charged  against  the  pleader,  unless  they  are 
fully  and  clearly  denied.  But  if  they  are,  in  substance,  fully  and 
clearly  denied,  it  may  be  sufficient  to  support  the  plea;  although  all 
the  circumstances  charged  in  the  bill  may  not  be  precisely  answered. 
Mit.  298,  299;  2  Atk.  241 ;  1  Sim.  &  Stu.  568;  5  Bro.  PI.  Ch.  561. 

The  answer  goes  to  the  whole  bill,  and  it  denies  all  fraud,  mis^ 
representation,  or  unfairness ;  and  every  allegation  in  the  bill  which 
goes  to  show  that  the  agreements  set  forth  in  the  plea,  should  not  be 
binding  and  conclusive  on  the  parties. 

A  question  is  made,  whether  this  answer,  which  goes  to  the  whole 
bill,  and  denies  the  same  facts  as  are  denied  in  the  plea,  does  not 
overrule  the  plea. 

This  objection  seems  to  derive  some  support  from  certain  decisions 
made  in  the  exchequer,  and  which  have  been,  somewhat  loosely, 
copied  into  some  of  the  elementary  treatises  on  chancery  pleading. 
But  these  decisions  have  never  been  sanctioned  by  the  high  court  of 
chancery  in  England,  whose  rules  of  practice  have  been  adopted  by 
this  court 

The  rule  is,  that  the  answer  must  not  be  broader  than  the  plea ; 
but  must,  in  support  of  the  plea,  deny  fraud  and  all  equitable  cir- 
cumstances alleged  in  the  bill,  which  are  also  by  a  general  averment 
denied  by  the  plea. 

The  answer,  when  filed  in  support  of  the  plea,  forms  no  part  of 
the  defence.  It  is  evidence  which  the  plaintiff  has  a  right  to  require, 
and  to  use  to  invalidate  the  defence  made  by  the  plea.  6  Ves.  597. 
In  a  note  in  Mit.  240,  it  is  said,  ^  that,  in  the  cases  in  the  court  of 
exchequer,  it  seems  to  have  been  supposed  tiiat  the  answer  in  sup- 
port of  the  plea,  overruled  the  plea.  But  an  answer  can  only  oweas 
rule  a  plea  where  it  applies  to  matter  which  the  defendant,  by  hit 
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plea,  dedines  to  answer;  demanding  the  judgment  of  the  conrt 
nrhether,  by  reason  of  the  matter  stated  in  the  plea^  he  ought  to  be 
compelled  to  answer  so  much  of  the  bill." 

If  the  plea  goes  only  to  a  part  of  the  bill,  and  prays  the  judgment 
of  the  court,  whether  he  shall  be  compelled  to  answer  the  other  part, 
and  the  answer  goes  to  the  whole  bill,  the  answer  being  broader  than 
the  plea,  overrules  it.  For  the  answer  is  to  the  part  of  the  bill,  which 
it  is  the  object  of  the  plea  not  to  answer. 

As  this  plea  extends  to  the  whole  bill,  it  is  essential  to  its  validity 
that  such  facts  should  be  averred  in  it  as  shall  make  a  complete 
defence.  But  it  is  not  necessary  in  the  plea  to  notice  every  allega- 
tion in  the  bill  which  does  not  involve  the  facts  that  constitute  the  bar. 

Where  the  plea  does  not  cover  the  whole  bill,  as  where  it  only 

sets  upon  a  matter  in  bar  to  a  part  of  the  relief  sought  in  the  bill,  the 

other  part  of  the  bill  must  be  answered.     In  the  case  under 

[  *  273  ]  consideration,  *  the  answer  in  support  of  the  plea  is  not 

broader  than  the  plea,  and  consequently  does  not  overrule  it 

I  come  now  to  examine  the  great  question  in  the  case ;  and  that 
is^  whether  the  matter  in  bar,  set  out  in  the  plea,  constitutes  a  good 
defence  to  the  bill. 

In  entering  upon  this  subject,  it  may  not  be  improper  to  notice 
the  hardship  complained  of  by  the  plaintiffs  counsel,  in  setting  up 
the  defence  by  a  special  plea. 

It  is  said  that  the  ground  assumed  is  narrow  and  technical,  and 
excludes  the  full  merits  of  the  controversy  from  being  examined 
That  no  opportunity  is  afforded  the  plaintiff  to  prove  the  mistake  by 
the  commissioners,  in  agreeing  to  Woodward  and  Saf&ey's  Station 
as  the  place  where  the  boundary  line  was  to  begin ;  and  which  is  the 
main  ground  on  which  the  bill  prays  for  relief. 

It  is  true,  a  plea  somewhat  narrows  the  ground  of  controverej. 
Whilst  it  must  contain  all  the  facts  material  to  a  complete  defence, 
it  need  not  be  extended  to  all  the  allegations  of  the  bill.  And  the 
plaintiff  may  either  take  issue  on  the  plea,  or  admit  the  truth  of  it, 
by  setting  it  down  for  hearing ;  as  has  been  done  in  this  case. 

The  office  of  a  plea  is  to  reduce  the  cause  to  a  single  point,  and 
thus  prevent  the  expense  and  trouble  of  an  examination  at  large. 
But  the  matters  stated  in  the  bill,  which  are  not  denied  by  the  plea, 
are  admitted  to  be  true.  The  case  of  the  plaintiff,  then,  as  now  to 
be  considered,  is  as  full  and  as  strong  as  it  is  presented  in  the  bill, 
where  not  denied  by  the  plea.  The  averments  of  the  plea  are  ad- 
mitted to  be  true;  and  the  question  is,  whether  those  averments, 
counteracted  by  any  allegations  in  the  bill,  not  denied  by  the  plea, 
oonstitute  a  bar  to  the  right  asserted  by  the  plaintiff. 
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The  plea  states  that,  in  the  year  1642,  Woodward  and  Saffirey 
erected  a  station  or  monument  at  a  point  then  taken  and  believed  to 
be  on  the  true  and  real  boundary  of  Massachusetts,  on  the  south. 
And  that,  in  1710,  this  station  was  agreed  to  be  the  true  boundary, 
and  the  place  firom  which  the  line  should  be  run,  by  Dudley  and 
Jenckes,  commissioners  appointed  by  Massachusetts  and  Rhode 
Island;  and  who  were  authorized  to  settle  and  establish  the  line. 
And  that  afterwards,  in  the  year  1718,  other  commissioners  were 
appointed  by  Massachusetts  and  Rhode  Island,  to  whom  ample 
powers  were  given  to  compromise  and  settle  forever  the  boundary ; 
and  who  established  the  same  place  of  beginning.  And  that  the 
report  made  to  Rhode  Island  by  its  commissioners,  setting  forth  the 
agreement,  was  accepted  by  its  legislature,  and  duly  recorded  and 
ratified. 

And  the  plea  avers,  that  the  Massachusetts  commissioners  were 
guilty  of  no  fraud  or  misrepresentation ;  and  that  both  agreements 
were  entered  into  with  perfect  fairness,  and  in  good  faith ;  and  with 
full  and  equal  knowledge  by  the  parties.  That  the  claims  of  the 
plaintifi^  as  set  forth  in  the  bill,  were  fully  heard,  discussed,  and  set- 
tled. And  that  Massachusetts  has  retained  possession  and 
exercised  *  jurisdiction  over  the  country  north  of  the  line  [  *  273  ] 
thus  established,  until  the  present  time. 

These  are  the  facts,  substantially,  on  which  the  defendant  relies, 
as  a  bar  to  the  plaintiff's  bill. 

The  principal  ground  of  relief  alleged  in  the  bill,  is  the  mistake  in 
fixing  the  place  from  which  the  line  was  to  run  more  than  seven 
mUes  south  of  Charles  River;  whereas,  by  the  charter  of  Massachu* 
setts,  it  was  to  be  but  three  miles  south  of  that  river. 

By  the  charter,  the  boundary  was  declared  to  be  <<  three  English 
miles  south  of  any  or  every  part  of  Charles  River." 

Some  doubt  may  arise  from  this  phraseology,  whether  the  three 
English  miles  are  to  be  measured  from  the  source  of  the  southern 
branches  of  Charles  River,  or  from  the  main  channel  of  the  river. 
And  it  would  seem,  from  the  establishment  of  the  Woodward  and 
Safirey  Station,  and  other  acts  done  in  reference  to  this  boundary 
shortly  after  the  date  of  the  charter,  and  when  its  language  was  at 
least  as  well  understood  as  at  present,  that  the  measurement  was 
understood  not  to  be  required  from  the  body  of  the  river.  At  that 
early  day,  the  country  was  a  wilderness,  and  the  land  was  of  but 
little  value ;  so  that  Massachusetts  could  have  felt  no  very  strong  in- 
terest in  establishing  the  line  frirther  south  than  was  authorized  by 
the  charter. 

The  bill  alleges  a  mistake  in  this  distance  firom  the  river,  of  the 
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Woodward  and  Saf&ey  Station  by  the  commissionerB  of  Rhode 
•Island,  in  both  of  the  agreements  respecting  the  boundary ;  and  this 
mistake  is  not  denied  by  the  plea.  Bat,  in  the  language  of  the  plea, 
these  agreements  are  now  to  be  considered  as  having  been  fairly 
made,  in  good  faith,  without  fraud  or  misrepresentation  by  the  Mas- 
sachusetts commissioners,  and  with  an  equal  and  full  knowledge  of 
the  facts  and  circumstances  of  the  case.  And  the  inquiry  is,  whether 
a  mistake,  committed  under  such  circumstances,  affords  a  sufficient 
ground  on  which  to  set  aside  the  agreements. 

I  will  first  consider  the  principles  of  this  case,  as  they  would 
apply  to  a  controversy  between  individuals  respecting  a  oommon 
boundary. 

The  mistake  of  a  fact,  unless  it  operates  as  a  surprise  or  fraud  on 
the  ignorant  party,  affords  no  ground  for  relief  in  chancery.  1  Stor/s 
Eq.  160 ;  2  Ball  &  Beatt  179, 180 ;  4  Bro.  Ch.  Rep.  158 ;  6  Yes.  24. 

The  ground  of  relief  in  such  cases,  is  not  the  mistake  or  ignorance 
of  material  facts  alone,  but  the  unconscientious  advantage  taken  of 
the  party  by  the  concealment  of  them.  For,  if  the  parties  act  fairly, 
and  it  is  not  a  case  where  one  is  bound  to  communicate  the  facts  to 
the  other,  upon  the  ground  of  confidence  or  otherwise,  the  court  will 
not  interfere.     1  Story's  Eq.  160 ;  9  Ves.  276. 

It  is  essential,  in  order  to  set  aside  such  a  transaction,  not  only 
that  an  advantage  should  be  taken,  but  it  must  arise  from  some  ob- 
ligation in  the  party  to  make  the  discovery;  not  an  obliga- 
[  *  274  ]  tion  in  *  point  of  morals  only,  but  of  legal  duty.  2  Bro.  Ch. 
420 ;  1  Har.  Eq.  b.  1,  c  3,  4,  note  n. 

Equity  will  not  relieve  where  the  means  of  information  are  open 
to  both  parties ;  and  where  each  is  presumed  to  exercise  his  own 
judgment.  2  Wheat  178, 195.  Where  an  agreement  for  the  com- 
position of  a  cause  is  fairly  made  between  parties  with  their  eyes 
open,  and  rightly  informed,  a  court  of  equity  will  not  overhaul  it ; 
though  there  has  been  a  great  mistake  in  the  exercise  of  judgment 
1  Ves.  408 ;  1  Story's  Eq.  163. 

In  like  manner,  where  the  fact  is  equaUy  unknown  to  both  parties, 
or  where  each  has  equal  and  adequate  means  of  information,  or 
where  the  fact  is  doubtful  from  its  own  nature ;  in  every  such  case, 
if  the  parties  have  acted  with  entire  good  faith,  a  court  of  equity  will 
not  interpose.  For  in  such  cases,  the  eqaity  is  deemed  equal  be- 
tween the  parties ;  and,  when  it  is  so,  a  court  of  equity  will  not  inter- 
fere. 1  Pow.  on  Con.  200 ;  1  Madd.  Ch.  Pr.  62-64 ;  1  Story's  Eq. 
163. 

The  principles  recognized  by  these  authorities,  apply  in  all  their 
force  and  conclusiveness  to  the  case  under  consideration.     A  greater 
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namber  of  aathorities  might  be  cited,  but  it  cannot  be  necessary. 
The  principles  stated  are  founded  on  reason  and  the  fitness  of  things; 
and  they  have  been  sanctioned  by  a  uniform  course  of  adjudication. 

If  these  rules  are  to  be  respected,  and  the  mistake  alleged  in  the 
bill  had  occurred  under  precisely  the  same  circumstances  between 
individuals,  it  would  seem  to  be  clear,  that  there  would  be  no  ground 
for  relief. 

A  controversy  exists  between  individuals  respecting  a  common 
boundary.  One  party  claims  that  the  line  should  begin  at  a  certain 
point,  and  the  other  at  a  different  one.  Arbitrators  are  appointed, 
with  full  powers  to  settle  and  compromise  the  dispute,  who  establish 
the  point  as  claimed  by  one  of  the  parties.  Some  dissatisfaction  is 
subsequently  manifested  by  the  unsuccessfol  party ;  and  seven  years 
after  the  first  reference,  a  second  one  is  made  to  other  persons,  who 
are  vested  with  ample  powers  to  settle  and  compromise  the  contro- 
versy ;  and  they  do  settle  it  in  exact  conformity  to  the  first  award ; 
and  this  second  award  is  reported  to  the  principals,  who  sanction  it. 
In  addition  to  this,  the  line  or  place  of  beginning  established  by  the 
arbitrators,  is  the  place  claimed  by  the  successful  party,  as  his  line, 
more  than  seventy-five  years  before  the  second  award;  and  more  than 
twenty  years  before  the  other  party  had  any  interest  in  the  boundEiry. 
And  the  conduct  of  the  arbitrators  is  free  firom  any  imputation  of 
firaud  or  unfairness ;  all  having  equal  and  full  knowledge  of  the  mat- 
ter in  dispute,  which  was  fully  and  fairly  discussed  and  understood, 
aAd  finally  determined. 

A  case  under  these  circumstances  between  individuals,  to  say 
nothing  of  the  lapse  of  time  and  acquiescence,  since  the 
aii^ard,  *  would  not  seem  to  be  very  strongly  recommended  [  *  275  ] 
to  the  equitable  interposition  of  the  court,  on  the  ground 
that  the  arbitrators  mistook  a  fact ;  a  mistake,  not  induced  by  the 
opposite  party,  or  by  misrepresentation,  but  into  which  the  arbitrators 
of  the  unsuccessful  party  had  innocently  fallen,  having  as  full  a 
knowledge  of  the  whole  merits  of  the  case  as  the  arbitrators  chosen 
by  the  other  party. 

Relief,  which  should  set  aside  the  award,  and  open  up  the  contro- 
versy, under  such  circumstances,  would  create  a  new  head  of  equity. 

The  mistake  is.admitted,  because  it  is  not  denied  by  the  plea ;  and 
this  may  be  said  to  be  a  technical  advantage  of  the  plaintiff.  For  if 
the  fact  of  mistake  were  to  be  tested  by  the  circumstances  of  the 
case,  it  would  be  difficult  to  come  to  the  conclusion  that  a  mistake 
had  really  occurred.  If  it  were  admitted  to  have  taken  place,  in  the 
first  award,  it  would  require  no  small  degree  of  credulity  to  believe 
that  it  again  occurred  in  the  second  award,  made  seven  years  after 
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the  first  one,  and  after  much  dissatisfaction  had  been  manifested 
against  the  first  award.  This  dissatisfaction  could  only  have  arisen 
firom  the  supposed  fact  that  the  boundary  had  been  established  too 
£Bur  south.  / 

But  as  the  case  is  now  considered,  the  mistake  alleged  is  admitted, 
but  admitted  under  all  the  averments  of  the  plea. 

If  the  Woodward  and  Safiirey  Station  be  as  many  miles  south  of 
Charles  River  as  alleged  in  the  bill,  it  would  seem  to  be  a  more  rea- 
sonable supposition  that  it  was  agreed  to,  under  a  construction  of  the 
charter,  or  on  the  principles  of  compromise,  than  through  mistake. 
But  the  mistake  being  admitted,  still,  as  between  individuals,  there 
would  be  no  sufficient  ground  for  the  interposition  of  a  court  of 
equity. 

And  if  relief  could  not  be  given  between  individuals,  can  it  be  de- 
creed under  the  same  circumstances  as  between  sovereign  States  ? 
There  are  equitable  considerations,  which  would  seem  to  apply  with 
greater  force  to  controversies  between  individuals,  than  to  those  which 
arise  between  States.  Among  States,  there  is  a  higher  agency,  greater 
deliberation,  and  a  more  imposing  form  of  procedure,  in  the  adjust- 
ment of  differences,  than  takes  place  between  private  individuals. 
Between  the  former,  from  the  nature  of  the  proceeding,  mistakes  of 
fact  seldom  occur ;  and  when  they  do  happen,  it  is  rather  a  question 
of  policy  than  of  right,  whether  they  shall  be  corrected. 

I  am  inclined  to  think,  with  the  counsel  on  both  sides,  that  the 
great  question  in  this  case  should  not  be  decided  by  the  rules  for  die 
settlement  of  private  rights. 

The  high  litigant  parties,  and  the  nature  of  the  controversy,  give 
an  elevation  and  dignity  to  the  cause  which  can  never  belong  to  dif- 
ferences between  individuals.  It  may  be  a  simple  matter  to  determine 
where  a  line  shall  be  run ;  but  when  such  determination  may  draw 
after  it  a  change  of  sovereign  power  over  a  district  of 
[  •  276  ]  •  country,  and  many  thousand  citizens,  the  principles  in- 
volved must  be  considered  as  of  the  highest  magnitude. 
The  question  is  national  in  its  character,  and  it  is  fit  and  proper  that 
it  should  be  decided  by  those  broad  and  liberal  principles  which  con- 
stitute the  code  of  national  law. 

Vattel,  in  his  treatise,  277,  says :  "  When  sovereigns  cannot  agree 
about  their  pretensions,  and  are  nevertheless  desirous  of  preserving 
or  restoring  peace,  they  sometimes  submit  the  decision  of  their  dis- 
putes to  arbitrators,  chosen  by  common  agreement.  When  once  the 
contending  parties  have  entered  into  articles  of  arbitration,  they  are 
bound  to  abide  by  the  sentence  of  the  arbitrators ;  they  have  en* 
gaged  to  do  tliis ;  and  the  faith  of  treaties  should  be  religiously 
observed." 
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And  again :  <^  In  order  to  obviate  all  difficulty,  and  cut  off  every 
pretext  of  which  fraud  might  make  a  handle,  it  is  necessary  that  the 
arbitration  articles  should  precisely  specify  the  subject  in  dispute,  the 
respective  and  opposite  pretensions  of  the  parties,  the  demands  of  the 
one  and  the  objections  of  the  other.  These  constitute  the  whole  of 
what  is  submitted  to  th6  decision  of  the  arbitrators,  and  it  is  upon 
these  points  alone  that  the  parties  promise  to  abide  by  their  judg* 
ment.  If,  then,  their  sentence  be  confined  within  these  precise 
bounds,  the  disputants  must  acquiesce  in  it.  They  cannot  say  that 
it  is  manifestly  unjust,  since  it  is  pronounced  on  a  question  which 
they  have  themselves  rendered  doubtful  by  the  discordance  of  their 
claims,  and  which  has  been  referred,  as  such,  to  the  decision  of  the 
arbitrators.  Before  they  can  pretend  to  evade  such  a  sentence,  they 
should  prove,  by  incontestable  facts,  that  it  was  the  ofispring  of  cor- 
ruption or  flagrant  partiality." 

And  again,  in  page  278,  he  says :  ^Arbitration  is  a  very  reasonable 
mode,  and  one  that  is  perfectly  conformable  to  the  law  of  nations,  for 
the  decision  of  every  dispute  which  does  not  directly  interest  the  safety 
of  the  nation.  Though  the  claim  of  justice' may  be  mistaken  by  the 
arbitrators,  it  is  still  more  to  be  feared  that  it  will  be  overpowered  in 
an  appeal  to  the  sword."  The  author  well  observes,  that  the  Helvetic 
republic,  by  a  wise  adherence  to  this  mode  of  adjusting  controversies 
among  themselves  and  with  foreign  countries,  has  secured  its  liberty, 
and  made  itself  respectable  throughout  Europe. 

These  principles  have  been  established  by  the  common  consent  of 
the  civilized  world.  And  where  they  are  invoked  in  the  settlement 
of  disputes  between  States,  and  the  proceeding  is  characterized  by 
fairness  and  good  faith,  it  ought  not  to  be  set  aside,  and  indeed  can- 
not be,  without,  in  the  language  of  Vattel,  proving  by  the  clearest 
evidence  that  the  award  was  the  offspring  of  corruption  or  flagrant 
partiality.  And  if  the  determination  of  the  arbitrators  has  the  sanc- 
tion of  time  as  well  as  of  principle,  it  is  believed  that  history  affords 
no  instance  where  it  has  not  been  considered  as  absolutely  binding 
on  the  parties.  The  peace  of  nations  and  the  prosperity  of  mankind 
require  that  compacts  thus  formed  should  be  held  sacred. 

•  The  pretensions  of  Massachusetts  in  favor  of  the  line  as  [  •  277  ] 
established  by  both  arbitrations,  commenced  in  ,1642,  and 
no  other  jurisdiction  had  been,  at  any  time,  exercised  over  the  coun- 
try north  of  this  line.  It  was  claimed  before  Rhode  Island  had  a 
political  existence.  The  elements  of  which  it  was  afterwards  com- 
posed were,  at  the  time  this  right  was  first  asserted,  mingled  with  the 
parent  colony  of  Massachusetts,  and  with  other  communities  and  na- 
tions. And  after  they  became  embodied  and  organized  under  the 
VOL.  xiii.  39 
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charter  of  1663,  it  was  nearly  half  a  century  before  there  seems  to 
have  been  any  dispute  respecting  this  boondary. 

Nearly  two  centuries  have  elapsed  since  the  claim  of  Massachu- 
setts to  this  line  was  set  up,  and  more  than  120  years  since  the  con- 
troversy was  settled  by  the  commissioners  or  arbitrators  chosen  by 
the  parties;  and,  as  averred  in  the  plea,  specially  sanctioned  and 
confirmed  by  Rhode  Island. 

Is  time  to  have  no  influence  in  this  case  on  the  agreements  of  the 
parties  ?  It  covers  with  its  peaceful  mantle  stale  disputes  between 
individuals.  And  so  strong  is  its  influence,  that  fraud,  which  vitiates 
all  human  transactions,  cannot  be  reached  when  covered  by  great 
lapse  of  time. 

Has  a  treaty  ever  been  set  aside  on  the  ground  of  mistake  ?  Has 
it  ever  been  contended  that,  after  its  ratification  by  the  high  contract- 
ing parties,  either  could  look  behind  the  treaty  and  object  to  it,  be- 
cause the  negotiators  had  mistaken  a  fact  ?  It  is  believed  that  such 
a  pretension  would  be  new  in  the  history  of  diplomacy.  The  treaty 
must  speak  for  itself,  and  imder  its  provisions  must  the  rights  of  the 
parties  be  ascertained. 

In  the  first  treaty  of  limits  between  this  country  and  Great  Britain, 
it  is  a  fact  not  now  questioned,  that  a  mistake  of  many  miles  was 
made  in  establishing  our  northern  boundary.  But  this  has  afforded 
to  Great  Britain  no  occasion  of  remonstrance  or  complaint. 

Our  own  government^  on  a  recent  occasion,  declined  an  acqui- 
escence in  the  decision  of  the  King  of  the  Netherlands,  in  relation  to 
this  same  boundary.  But,  in  his  letter  of  July  21,  1833,  to  the  repre- 
sentative of  Grreat  Britain  in  this  country,  the  secretary  of  state  says, 
<*  in  relation  to  the  resolution  of  the  senate  against  the  decision,  that  it 
was  adopted  under  the  conviction  that  the  arbiter  had  not  decided 
the  question  submitted  to  him,  or  had  decided  it  in  a  manner  not 
authorized  by  the  submission." 

<^  It  is  not,"  he  adds,  "  the  intention  of  the  undersigned  to  enter  into 
an  investigation  of  the  argument  which  has  led  to  this  conclusion. 
The  decision  of  the  senate  precludes  it,  and  the  object  of  this  com- 
munication renders  it  unnecessary ;  but  it  may  be  proper  to  add  that 
no  question  could  have  arisen  as  to  the  validity  of  the  decision,  had 
the  sovereign  arbiter  determined  on  and  designated  any  boundary  as 
that  which  was  intended  by  the  treaty  of  1783." 

This  view,  by  the  secretary,  of  the  binding  effect  of  the  decision 

if  it  had  been  made  on  the  point  submitted  to  the  arbiter,  is 

[  *  278  ]  in  accordance  *  with  the  principles  of  national  law,  and  has 

a  direct  and  most  forcible  application  to  the  case  nndcf 

consideration. 
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No  objection  is  made  by  Rhode  Island  that  the  arbitrators  ex- 
ceeded their  powers.  No  such  objection  can  be  made.  Their  powers 
were  ample,  and  their  proceedings,  both  in  1710  and  in  1718,  seem  to 
have  been  characterized  by  great  dignity  and  deliberiation. 

The  complainant,  it  is  true,  was  dissatisfied  with  the  first  decision, 
establishing  Woodward  and  SafiBrey's  Station,  and  by  remonstrances 
induced  the  appointment  of  the  second  commission  in  1717,  which  in 
the  following  year  confirmed,  in  all  respects,  the  first  decision.  Not- 
withstanding these  remonstrances  against  the  first  decision,  it  would 
seem  from  the  bill  that,  until  1749,  the  complainant  believed  that 
Woodward  and  SafTrey's  Station  was  only  three  English  miles  south 
of  Charles  River,  and  was  consequentiy  the  true  point  from  which 
the  line  should  be  run.  This  being  the  case,  as  the  bill  does  not  state 
the  precise  ground  of  dissatisfaction  at  the  first  report,  it  cannot  well 
be  imagined. 

Rhode  Island,  it  seems,  from  time  to  time,  by  remonstrances,  in  the 
form  of  resolutions  and  otherwise,  and  by  the  appointment  of  com- 
missioners, signified  its  dissatisfaction  at  the  boundary,  as  established 
in  1710  and  1718.  Massachusetts,  as  it  was  bound  in  comity  to  do, 
listened  to  these  expressions  by  Rhode  Island,  and  more  than  once 
appointed  commissioners  on  the  subject  But  whether  we  look  to 
the  averments  in  the  plea,  or  to  the  statements  in  the  biU,  the  defend- 
ant never  seems  to  have  done  any  thing  which  could  impair  the  force 
of  the  agreements. 

The  bill  states-various  facts,  such  as  the  little  value  of  the  land 
bounding  on  the  disputed  line  for  many  years,  the  sparseness  of  the 
population,  the  want  of  means,  and  the  intervention  of  war,  as  rea- 
sons why  Rhode  Island  did  not  bring  this  controversy  before  the  king 
in  council,  under  the  colonial  government. 

It  appears  from  the  exhibits  accompanying  the  bill  that,  in  1740, 
there  being  a  dispute  between  Massachusetts  and  Rhode  Island, 
whether  the  former  could  exercise  its  jurisdiction  to  the  shores  of  the 
Narraganset  Bay,  the  King  of  Great  Britain  appointed  commission- 
ers to  settle  the  controversy,  who  decided  against  Massachusetts. 
This  decision  was  confirmed,  on  an  appeal  from  the  commissioners, 
by  the  king  and  council. 

So  long  as  the  colonial  government  continued,  this  mode  of  redress, 
so  successfully  invoked  by  the  complainant  in  the  above  instance, 
remained  open.  The  articles  of  confederation  formed  by  the  new 
government  made  special  provision  for  the  settiement  of  disputed 
boundaries  between  States.  And  when  these  were  revoked  by  the 
fuloption  of  the  constitution,  the  tribimal  at  last  appealed  to  was 
open,  and  has  ever  remained  ready  to  hear  and  decide  the  controversy. 
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Giving  full  weight  to  all  the  allegations  in  the  bill,  which 
{  *  279  ]  go  to  *  excuse  the  delays  of  Rhode  Island  in  asserting  its 
claim,  it  is  still  difficult  to  say  that  the  claim  remains  uo- 
affected  by  the  unmolested  possession  of  Massachusetts,  according  to 
the  agreements.  Rhode  Island,  it  is  true,  is  small  in  territory,  and 
weak  in  numerical  force,  but  it  has  always  stood  high  in  moral  power 
and  intellectual  endowment ;  and  the  tribunals  which,  since  the  com- 
mencement of  the  controversy,  have  been  open  to  hear  its  complaint, 
have  been  tribunals  of  reason,  of  justice,  and  of  established  law. 

The  arguments  of  the  counsel  for  the  complainant,  zealous  and 
able  as  they  were,  rested  mainly  on  the  hardship*  and  injustice  of 
deciding  this  controversy  on  the  pleadings  as  they  now  stand.  The 
mistake  is  admitted,  and  what  is  there  else  in  the  bill,  taken  in  con* 
nection  with  all  the  facts  and  circumstances,  which  can  give  the  case 
of  the  complainant  a  more  imposing  form.  No  fraud  is  imputed; 
the  sealed  agreements,  now  and  ever,  must  speak  the  same  language; 
the  effect  of  time  will  remain,  and  the  excuses  alleged  in  the  bill  for 
delay,  can  scarcely  have,  under  any  form  of  pleading,  greater  effect 
than  may  be  given  to  thein  as  the  case  now  stands.  I  speak  not  of 
the  volume  of  evidence  which  may  be  thrown  into  the  case  by  a 
change  of  the  pleadings ;  but  of  the  leading  and  indisputable  facts 
which  must,  under  any  form  of  procedure,  have  a  controlling  infla* 
ence  in  the  decision.  Believing,  as  I  do,  that  in  eulmitting  the  truth 
of  the  plea,  Rhode  Island  has  done  nothing  prejudicial  to  her  inter- 
ests, and  that,  in  the  present  attitude  of  the  case,  its  substantial 
merits  axe  before  us,  I  feel  bound  to  pronounce  a  different  opinion 
from  that  which  has  been  given  by  a  majority  of  my  brother  judges. 
Taking  the  facts  of  the  plea,  and  giving  due  weight  to  aU  the  allega- 
tions of  the  bill,  not  denied  by  the  plea,  I  am  led  to  the  conclusion 
that  the  bar  is  complete.  In  coming  to  this  conclusion,  I  feel  no 
want  of  respect  for  the  State  of  Rhode  Island,  which  has  become  so 
illustrious  in  our  history  by  its  enterprise,  its  intelligence,  and  its 
patriotism. 

Catron,  J.  The  facts  and  pleeulings  have  been  so  fully  stated  by 
my  brethren,  as  to  require  from  me  only  a  brief  notice  of  the  concln- 
sions  my  mind  has  come  to  on  the  points  in  controversy. 

The  defence,  in  the  form  of  an  incongruous  plea,  must  set  up  mat* 
ter  in  bar,  which,  if  true,  renders  immaterial  every  other  fact  alleged 
in  the  bill ;  be  these  as  they  may,  the  defence  must  be  conclusive  of 
the  controversy,  and  every  necessary  averment  to  sustain  the  matter 
j^eaded  in  bar,  must  also  be  made  in  an  answer  covering  the  plea, 
which  cannot  be  permitted  to  stand  unsupported  by  an  answer 
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This  is  the  familiar  and  settled  practice  of  the  high  court  of  chancery 
in  England,  and  adopted  by  rule  in  the  courts  of  the  United  States. 

In  form,  it  is  believed,  the  plea  and  answer  in  this  cause  are  accu- 
rate in  a  high  degree,  in  regard  to  the  matter  pleaded,  and 
the  *  averments  necessary  to  give  it  effect,  in  the  sense  it  is  [  *  280  ] 
relied  on  as  a  bar,  unless  the  defence  set  np  is  double. 

It  is  insisted  the  plea  is  multifarious,  because  it  relies  on  two 
defences :  First,  the  compacts,  and,  second,  the  possession*  and  oo- 
cupation  of  the  territory  claimed  by  the  plaintiff,  for  more  than  s^ 
century. 

The  facts  pleaded  must  be  conducive  to  a  single  point  of  defence ; 
and  the  question  is,  are  the  compacts,  the  marking  of  the  line  in  part 
execution  of  them,  and  the  taking  and  holding  possession  in  other 
part,  and  complete  execution  of  them,  combined  facts  and  circum- 
stances, conducing  to  establish  the  single  point  relied  on  in  defence  ? 
That  is,  that  the  line  run  from  Woodward  and  SafTrey's  Station  was 
the  true  boundary,  established  by,  and  marked  in  execution  of,  the 
compacts ;  and  that  by  the  compacts  Rhode  Island  is  estopped  to 
deny  its  validity.  And  I  think  the  circumstances  pleaded  are  so  con- 
nected as  not  to  vitiate  the  plea. 

If  it  is  bad,  it  must  therefore  be  so  on  its  merits  involving  the 
obligatory  force  of  the  compacts.  That  they  are  primd  facie  con- 
clusive of  the  boundary,  is  admitted ;  but  the  bill  alleges  they  were 
made  in  mistake,  and  the  line  run  and  marked,  and  possession  sur- 
rendered to  Mai^sachusetts,  in  mistake  of  a  prominent  fact,  that 
Rhode  Island  then  believed  the  station,  and  the  line  run  from  it,  three 
miles  south  of  Charles  River ;  whereas,  subsequent  observation  and 
examination  had  ascertained  it  to  be  much  further  south,  that  is, 
about  seven  miles. 

The  Massachusetts  charter  calls  for  a  line  to  be  drawn  east  and 
west,  **  three  miles  south  of  the  waters  of  said  Charles  River,  or  of 
any,  or  every  part  thereof;''  and  the  plea,  in  substance,  avers,  the 
charter  was  construed,  and  the  line  settled  by  the  compacts,  without 
misrepresentation  on  the  part  of  Massachusetts,  and  with  full  and 
equal  knowledge  of  all  circumstances  by  both  parties. 

The  plea  having  been  set  down  for  argument,  without  an  issue, 
-must  for  the  present  be  taken  as  true,  and  the  averments  taken  as 
admitted,  that  the  parties  entered  into  the  compacts,  and  established 
the  boundary,  with  full  and  equal  knowledge  of  all  the  circumstances 
of  law  and  fact  involved  in  the  controversy,  as  it  then  existed,  and 
now  exists.  And  in  the  face  of  the  compacts  thus  made,  can  Rhode 
Island  be  heard  to  allege  the  existence  of  a  mistake  in  the  boundary 
established  by  them,  and  marked  by  the  mutual  commissioners,  and 
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as  the  joint  act  of  both  parties  ?  Under  the  circumstances,  to  open  the 
controversy,  and  let  in  proof  of  a  mistake;  at  this  day,  to  overthrow  a 
solemn  treaty  made  between  two  independent  governments,  is  deemed 
by  me,  inadmissible,  not  to  say  dangerous.  And  I  think  the  matters 
pleaded  (if  true)  a  good  defence.  If  this  compromise  and  solemn 
establishment  of  a  boundary,  made  a  century  ago,  can  be  impeached 
on  the  ground  of  a  mistake,  so  palpable  and  easy  of  detection;  can- 
not every  other  made  by  the  States  be  brought  before  this  court,  on 
a  similar  assumption,  usually  much  better  founded ;  esjp^ 
[  *  281  ]  cially  where  degrees  of  latitude  *  are  called  for  as  bounda- 
ries ?  If  the  parties,  ^  with  full  and  equal  knowledge  of  aD 
circumstances,"  compromised  and  settled  a  doubtful  construction  of 
the  Massachusetts  charter,  and  in  which  they  were  engaged  nearly 
ten  years ;  why  should  this  court  go  further  into  the  matter,  at  the 
hazard  of  encouraging  litigation  in  so  many  other  quarters  ? 

I  will  for  the  present  refrain  from  entering  into  the  inquiry,  how 
far  such  a  mistake  of  law,  in  construing  a  private  instrument,  coidd 
be  inquired  into  by  a  court  of  chancery  in  a  suit  between  man  and 
man ;  nor  what  help  the  mistake  of  law  (if  any  exists)  could  derive 
from  the  fact  apparent  by  the  bill,  unless  the  statement  of  the  propo- 
sition should  suggest  the  answer. 

Nor  will  I  attempt  to  draw  the  marked  line  of  distinction  between 
such  private  agreement  and  a  public  treaty,  by  State  with  State,  in 
regard  to  the  difficulty  of  going  into  matters  of  mistake,  usually  not 
predicable  of  a  treaty. 

On  consideration  of  the  plea  filed  in  this  case  by  the  defendant, 
and  of  the  arguments  of  counsel  thereupon  had,  as  well  in  support 
of  as  against  the  said  plea,  it  is  now  here  ordered  by  this  court,  that 
the  said  plea  be,  and  the  same  is  hereby  overruled;  and  it  is  further 
now  here  ordered  by  this  court  that  the  defendant  answer  the  bill  of 
complainant,  as  amended,  on  or  before  the  first  day  of  the  next  term. 

16  P.  238 ;  4  H.  591 ;  17  H.  478. 


Albert  P.  De  Valenoin's  Administrators,  Plaintiffs  in  Error,  o. 

John  H.  Dufft,  Defendant  in  Error. 

14  P.  283. 

Coyering  belligerent  property  by  neutral  papers,  not  being  so  illegal  or  immoral,  tliat  ooii- 
tracts  based  thereon  may  not  be  enforced,  Hetd^  that  money  reooverod  from  a  foreign 
government,  as  compensation  for  the  capture  of  property  so  covered,  was  not  so  tainted 
with  immorality,  or  violation  of  law,  that  the  tme  owner  conld  not  recoyer  it  from  thi 
ostensible  owner,  who  had  receivod  it 
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Property,  or  money,  lawfally  received  by  an  executor,  or  administrator,  after  the  death  of 
hij  testator,  or  intestate,  in  virtue  of  his  representative  character,  ho  is  liable  for  in  that 
character,  or  personally,  at  the  election  of  the  party  who  has  a  good  title  thereto. 

By  the  3d  section  of  the  act  of  assembly  of  Maryland  of  1820,  an  administrator  de  bonU  non 
18  liable  for  assets  which  were  converted  into  money  by  the  administrator. 

The  case  is  stated  in  the  opinion  of  the  court 
JXTMcJion  and  Johnson^  for  the  plaintiffs. 
WtUiamSj  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  288  ] 

This  case  comes  here  upon  a  writ  of  error  to  the  circuit 
court  for  the  district  of  Maryland. 

It  appears  from  the  record  that  John  H.  Duffy,  an  American  citizen 
being  engaged  in  commerce  and  domiciled  at  Buenos  Ayres,  shipped 
a  cargo  of  hides  and  lard  to  Gibraltar,  on  board  the  brig  Presideni 
Adams,  in  1828.  Buenos  Ayres  was  then  at  war  with  Brazil.  The 
President  Adams  was  an  American  vessel,  and  De  Valengin,  her 
captain,  was  a  citizen  of  the  United  States.  He  was  also  part 
owner  of  the  vessel. 

In  order  to  protect  the  cargo  from  capture  by  the  Brazilians,  it  was 
shipped  as  the  property  of  De  Valengin,  and  the  bill  of  lading,  and 
other  papers  in  relation  to  it,  were  made  out  in  his  name.  The  brig 
was,  however,  captured  on  her  voyage,  by  a  Brazilian  cruiser,  and  was 
wrecked,  and  the  vessel  and  cargo  'totsJly  lost,  near  Monte  Video, 
while  in  possession  of  the  captors,  who  were  endeavoring  to  carry 
her  into  port. 

De  Valengin  being  the  ostensible  owner  of  the  cargo,  he,  with  thiB 
consent  of  Duffy,  prosecuted  a  claim  for  remuneration  from  the  Bra- 
zilian government ;  insisting  that  the  property  belonged  to  him ;  that 
it  was  neutral  property,  and,  therefore,  unlawfully  captured.  De 
Valengin  died  before  he  recovered  any  thing,  and  after  his  death, 
James  Neale  took  out  letters  of  administration  on  his  estate, 
•  in  the  city  of  Baltimore,  and  continued  to  prosecute  the  [  *  289  J 
claim  upon  the  ground  that  the  property  was  De  Valengin's, 
and  at  length  succeeded  in  obtaining  compensation  for  it  from  the 
Brazilian  government.  The  money  was  paid  to  Neale's  agent  at  Rio 
de  Janeiro,  and  invested  in  coffee,  and  shipped  to  him  to  Baltimore, 
where  he  received  and  took  possession  of  it  as  property  belonging  to 
De  Valengin's  estate,  and  as  his  administrator.  It  was  duly  appraised 
as  the  property  of  De  Valengin,  iand  returned  as  such  by  Neale,  to 
the  orphans'  court,  in  January,  1834;  and  afterwards  was  sold  by  him, 
and  tiie  money  rec^ved.     It  does  not  appear  from  the  evidence, 
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whether  Neale  had  or  had  not  any  knowledge  of  the  interest  of  DaSy 
in  the  cargo,  while  he  was  prosecuting  the  claim  against  the  Brazilian 
government,  or  when  he  received  the  compensation  for  it. 

In  March,  1834,  Duffy  brought  suit  against  Neale  for  the  money 
be  had  thus  received.  The  suit  was  against  Neale  as  administrator 
of  De  Valengin.  In  1836,  Neale  died,  the  suit  being  still  pending, 
and  after  his  death,  process  was  issued  against  the  present  plaintiffs 
in  error,  who  axe  the  administrators  de  bonis  non  of  De  Valengin, 
in  order  to  make  them  defendants  to  the  suit  which  he  had  instituted 
against  Neale  in  his  lifetime,  as  administrator  as  aforesaid. 

The  declaration  was  amended  by  the  plaintiff  after  the  appearance 
of  the  administrators  de  bonis  noriy  and  the  only  count  applicable  to 
the  case,  as  it  appears  in  the  testimony,  was  that  for  money  had  and 
received  by  Neale,  as  administrator  of  De  Valengin,  to  and  for  the 
use  of  the  plaintiff.  The  defendants  pleaded  non  assumpsit  B.nd  plene 
adniinistravity  upon  which  issues  were  joined;  and  the  jury  found  far 
the  plaintiff  on  the  first  issue,  and  for  the  defendants  on  the  second ; 
and  the  judgment  was  entered  for  the  amount  found  due  by  the  jury 
in  the  usual  form,  to  bind  assets  when  they  shall  arise. 

At  the  trial,  several  instructions  were  asked  for  by  the  defendants, 
which  were  refused  by  the  court.  They  may  all,  however,  be  resolved 
into  two.  1.  That  the  agreement  between  De  Valengin  and  Duf^, 
to  claim  remuneration  from  the  Brazilian  government,  upon  the 
ground  that  it  was  neutral  property,  when  in  truth  it  was  Du%'s, 
and  therefore  belligerent,  and  liable  to  capture  by  the  laws  of  nations, 
was  firaudulent  and  immoral ;  and  that  the  courts  of  justice  of  this 
country,  will  not  assist  a  party  to  recover  money  due  on  such  an 
agreement 

2.  That  if  the  money  belonged  to  Duffy,. the  action  would  not  lie 
against  Neale  as  administrator,  nor  the  money  be  assets  in  his  hands, 
of  De  Valengin's  estate ;  that  his  return  to  the  orphans'  court  cannot 
alter  the  character  of  the  transaction ;  and  that  the  suit  ought  to 
have  been  continued  against  Neale's  administrator,  and  not  against 
the  representatives  of  De  Valengin. 

The  first  question  may  be  disposed  of  in  a  few  words.  It  has 
been  frequently  held,  that  the  device  practised  in  this  case,  of  cover- 
ing the  property  as  neutral  when  in  truth  it  was  belligerent, 
[  •  290  ]  *  is  not  contrary  to  the  laws  of  war,  or  the  laws  of  nations. 
And  contracts  made  with  underwriters  in  relation  to  prop- 
erty thus  covered,  have  always  been  enforced  in  the  courts  of  a 
neutral  country,  when  the  true  character  of  the  property  and  the 
means  taken  to  protect  it  from  capture,  have  been  fairly  represented 
to  the  insurer.     The  same  doctrine  has  always  been  held  where  false 
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papeis  were  nsed  to  cover  the  property,  provided  the  underwriter 
knew  or  was  bound  to  knqw  that  such  stratagems  were  always  re- 
sorted to  by  persons  engi^ed  in  that  trade.  And  if  such  means 
may  be  used  to  prevent  a  capture,  there  can  be  no  good  reason  for 
condemning  with  more  severity  the  continuation  of  the  same  dis- 
guise after  capture,  in  order  to  (prevent  the  condemnation  of  the 
property,  or  to  procure  compensation  for  it,  when  it  has  been  lost  by 
reason  of  the  capture.  It  is  true  the  courts  of  the  capturing  nation 
would  never  enforce  contracts  of  that  description,  but  they  have 
always  been  regarded  as  lawful  in  the  courts  of  a  neutral  country. 

The  second  question  is  one  of  more  nicety,  and  the  cases  are  noi 
entiiely  reconcilable  to  each  other.  There  are,  doubtless,  decisions 
which  countenance  the  doctrine  that  no  action  will  lie  against  an 
executor  or  administrator,  in  his  representative  character,  except 
upon  some  claim  or  demand  which  existed  against  the  testator  or 
intestate  in  his  lifetime ;  and  that  if  the  claim  or  demand  wholly 
accrued  in  the  time  of  the  executor  or  administrator,  he  is  liaUe 
therefor,  only  in  his  personal  character.  But  upon  a  full  considera» 
tion  of  the  nature,  and  of  the  various  decisions  on  the  subject,  we 
are  of  opinion  that  whatever  property  or  money  is  lawfully  recovered 
or  received  by  the  executor  or  administrator,  after  the  death  of  hie 
testator  or  intestate  in  virtue  of  his  representative  character,  he  holds 
as  assets  of  the  estate,  and  he  is  liable  therefor,  in  such  representative 
character  to  the  party  who  has  a  good  title  thereto.  In  our  judgmenti 
tills,  upon  principle,  must  be  the  true  doctrine. 

In  the  case  of  a  factor  who  sells  the  goods  of  his  principal  in  his 
own  name,  upon  a  credit,  and  dies  before  the  money  is  received,  if  it 
is  afterwards  paid  to  the  administrator  in  his  representative  character, 
would  not  the  creditor  be  entitled  to  consider  it  as  assets  in  his  hands, 
and  to  charge  him  in  the  same  character  in  which  he  received  it  ? 
The  want  of  knowledge,  or  the  possession  of  knowledge  on  the  part 
of  the  administrator,  as  to  the  rights  or  claims  of  other  persons  upon 
the  money  thus  received,  cannot  alter  the  rights  of  the  party  to  whom 
it  is  ultimately  due.  The  debtor,  that  is  to  say,  the  party  who  pur- 
chased from  the  factor  v^thout  any  knowledge  of  the  true  owner,  and 
who  pays  the  money  to  the  administrator  under  the  belief  that  the 
goods  belonged  to  the  factor  himself,  is  unquestionably  discharged 
by  this  payment.  Yet  he  cannot  be  discharged  unless  he  pays  it  to* 
one  lawfully  authorized  to  receive  it ;  and  the  party  to  whom  he  pay^ 
eannot  be  lawfully  authorized  to  receive,  except  only  in  his 
representative  character.  If  he  is  *  authorized  to  receive  in  [  *  291  ] 
that  character,  why  should  he  not  be  liable  in  that  character  ? 

Again,  if  a  note  had  been  taken  by  the  factor  payable  to  himself, 
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and  after  his  death  his  administrator  sued  upon  it  in  his  representap 
tive  capacity,  and  recovered  the  money,  would  he  not  be  liable  to 
the  principal,  in  the  same  character  in  which  he  had,  by  the  judg- 
ment of  a  court  recovered  the  money?  It  would  be  difficult  to 
reconcile  the  contrary  doctrine  to  any  sound  principles  of  reason,  or 
to  find  any  countenance  for  it  in  analogous  cases. 

We  do  not  mean  to  say,  that  the  principal  may  not,  in  such  cases, 
resort  to  the  administrator  in  his  personal  character,  and  charge  him, 
de  bonis  prqprUsj  with  the  amount  thus  received.  We  think  he  may 
take  either  course,  at  his  election ;  but  that  whenever  an  executor  or 
administrator,  in  his  representative  character,  lawfully  received  money 
or  property,  he  may  be  compelled  to  respond  to  the  party  entitled  in 
that  character ;  and  shall  not  be  permitted  to  throw  it  off  after  he  has 
received  the  money,  in  order  to  defeat  the  plaintiff's  action. 

In  this  case,  De  Valengin  was  the  bailee  of  the  goods  shipped  by 
Duffy,  and  had  a  special  property  in  them,  and  it  was  his  duty  to 
take  aU  proper  measures  for  their  safety  and  preservation.  He  had 
a  right  to  sell  and  transfer  the  goods  in  his  own  name,  and  as  his 
own  property.  The  Brazilian  government,  by  agreeing  to  pay  the 
money,  admitted  that  the  debt  was  justly  due  to  him  on  account  of 
the  destruction  of  this  cargo.  Whether  that  government  was  de- 
ceived or  not  is  another  question  ;  and  does  not  affect  the  point  now 
to  be  decided.  The  admission  of  the  debt  as  due  to  De  Valengin, 
places  this  case  upon  the  same  principles  with  that  of  a  factor  before 
mentioned,  wlio  had  sold  the  property  of  his  principal  in  his  own 
name,  and  died  before  the  receipt  of  the  money.  If  the  administrator 
b  lawfully  entitled  to  receive  it  in  his  representative  character,  and 
does  so  receive  it,  he  is  liable,  in  the  same  character,  to  the  party 
entitled.  Neale  prosecuted  the  claim,  and  received  the  money,  as 
the  administrator  of  De  Valengin.  He  must  account  for  it  in  the 
same  character. 

If  this  transaction  had  taken  place  before  the  act  of  assembly  of 
Maryland,  of  1820,  c.  174,  the  suit  must  unquestionably  have  been 
continued  against  INTeale's  representatives,  and  could  not  have  been 
sustained  againdt  the  administrators  de  bonis  nan  of  De  Valengin. 
Because  the  property  which  Neale  had  received  as  administrator 
was  converted  into  money  in  his  lifetime,  and  must  therefore  have 
been  accounted  for  by  hb  administrator,  and  would  not  have  passed 
to  the  adminbtrator  de  bonis  nan  of  the  former  intestate.  But  by 
the  third  section  of  the  act  of  1820,  c.  174,  the  adminbtrator  de 
bonis  non^  is  entitled  to  the  bonds,  notes,  accounts,  and  evidences  of 
debt,  which  the  deceased  executor  or  adminbtrator  may  have  taken, 
and  to  the  money  in  hb  hands  in  his  representative  character,  and 
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he  is  authorized  to  recover  them  in  the  manner  there  pointed  out 
And  the  money  now  in  controversy  being,  as  we  have 
already  said,  *  lawfully  in  the  hands  of  Neale,  in  his  repre-  [  *  292  ] 
sentative  character,  the  administrators  de  bonis  non  are  en- 
titled to  it ;  and  as  they  are  authorized  to  recover  the  fund  out  of 
which  the  money  due  to  Duffy  is  to  be  paid,  he  had  a  right  to  make 
them  parties  to  the  suit  which  he  had  instituted  against  the  first 
administrator,  and  to  continue  it  against  them.  They  are  not  in- 
jured, or  in  any  manner  placed  in  danger  by  this  proceeding.  Fat 
they  are  not  liable,  unless  the  money  is  recovered  from  Neale's 
representatives  or  securities,  provided  there  is  no  negligence  or  breach 
of  duty  on  their  part. 

The  motion  in  arrest  of  judgment,  offered  in  the  circuit  court,  if 
it  had  not  been  objectionable  upon  other  grounds,  was  evidently  too 
late,  by  the  rules  of  the  court,  and  on  that  account,  properly  oveN 
ruled. 

The  judgment  of  the  cucnit  court  is  therefore  affirmed. 


Guy  C.  Ibvinb  for  the  Use  of  The  Lumberman's  Bank  at  Warren, 

V.  Nathaniel  A.  L)>wbt. 

14  P.  293. 

If  a  party  appears  upon  a  process  of  foreig:n  attachment,  he  thereby  waiTes  the  priyilege  lie 

was  entitled  to,  of  not  being  sued  oat  of  the  district  where  he  resided  or  was  found. 
Under  the  Uth  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  79,)  the  assignor  of  a  cAoai 

in  action,  not  negotiable,  is  to  be  deemed  the  party  plaintiff,  and  if  he  is  competent  to 

sue  the  defendant,  the  court  has  jurisdiction. 
AlUer^  where  the  nominal  plaintiff  acts,  by  a  provision  of  statute  law,  as  a  mere  conduit  to 

the  real  party  in  interest,  as  in  Brown  v.  Strode,  5  C.  303. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Jf '  CandlesSj  for  the  plaintiff 

Marvin^  contra.  • 

*  Baldwin,  J.,  delivered  the  opinion  of  the  court  {  *  298  ] 

This  suit  was  instituted  in  the  court  of  common  pleas  of 
Warren  county,  Pennsylvania,  whence  it  was  removed  to  the  circuit 
court  for  the  western  district  of  that  State,  pursuant  to  the  provisions 
of  the  Judiciary  Act  of  1789,  §  12,  and  comes  before  this  court  on  a 
certificate  of  division  of  opinion  between  the  judges  of  that  court,  on 
a  motion  to  remand  the  cause  for  want  of  jurisdiction. 
Irvine*  in  whose  name  the  suit  is  brought,  is  a  citizen  of  PennsyL 
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tania ;  the  Lambennan's  Bank  of  Warren  is  a  eorporation  chartered 
by  a  law  of  that  State,  and  located  at  Warren ;  part  of  the  stock- 
holders are  citizens  of  New  York,  of  which  State  the  defendant  ii 
also  a  citizen.  The  suit  is  brought  upon  a  paper,  of  which  the  fol- 
lowing is  a  copy :— <- 

^  ^53,000.  Warren,  Pa.,  6  September,  'S7. 

^  Three  months  after  date,  I  promise  to  pay  to  the  order  of  Gay 
G.  Irvine,  Esq^  fifty-three  thousand  dollars,  in  the  office  notes  of  the 
-Lumberman's  Bank  «t  Warren,  €uid  payable  at  their  banking-house 
ill  Warren,  Pa.  N.  A.  Lowry.'' 

Indorsed  on  side,  "  Out  C.  Irvine." 

The  suit  was  commenced  by  the  process  of  foreign  attachment, 
Qigteeable  to  the  law  of  Pennsylvania ;  tiie  property  of  the  defendant 
was  attached  according  to  its  provisions,  whereupon  he  appeared, 
and  by  his  counsel  moved  for  the  removal  of  the  cause ;  and  having 
complied  with  the  requisitions  of  the  Judiciary  Act,  the  cause  was 

ordered  to  be  removed  to  the  circuit  court. . 
[  *  299  ]  *  By  thus  approving  and  submitting  to  the  process  of  attach- 
ment, the  defend|nt  waived  any  privilege  to  which  he  was 
entitled  by  the  section  of  the  Judiciary  Act,  as  held  by  this  court  in 
Toland  v.  Sprague,  12  Pet.  330,  331,  so  that  on  his  appearance  and 
antry  of  bail,  the  attachment  was  dissolved,  and  the  cause  will  tiience- 
forth  proceed,  as  if  it  had  commenced  by  the  ordinary  process  of  the 
court,  served  on  the  defendant  within  the  district.  The  commence- 
ment of  the  action  in  the  common  pleas,  by  attachment,  being  ex- 
f)ressly  provided  for  in  the  12th  section  of  the  Judiciary  Act,  it  must 
be  considered,  when  removed  into  the  circuit  court,  as  an  original 
•one. 

This  brings  us  to  the  question  raised  in  the  argument  of  the  plain- 
tiff's counsel,  whether  that  court  can  exercise  any  jurisdiction  over 
the  case,  on  the  ground  that  the  defendant,  and  some  of  the  stock- 
holders of  the  bank,  are  citizens  of  New  York,  which  would  be  a 
fatal  objection  to  the  jurisdiction,  if  the  corporation  is  to  be  consid- 
ered as  the  plaintiff  and  sole  party  in  interest  On  this  subject,  the 
decisions  of  the  court  have  been  uniform,  and,  as  declared  in  the 
present  term,  in  the  Vicksburg  Bank  v.  Slocomb,  14  Pet  60,  have 
settled  this  point  decisively ;  nothing  then  remains  but  to  ascertain 
from  the  record,  as  certified,  whether  the  bank  is  the  real  plaintiff; 
6x  if  they  are  not,  then  as  Irvine  is  admitted  to  be  a  citizen  of  Penn- 
sylvania, and  Liowry  of  New  York,  the  jurisdiction  is  undoubted. 
The  paper  on  which  the  suit  is  brought,  is  not  negotiable  by  the 
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DMige  or  cnfltom  of  merchants ;  it  is  payable  to  order ;  the  promise  b 
to  pay  80  many  dollars,  but  not  to  pay  any  certain  sum  of  money ; 
it  is  a  promise  to  pay  the  amount  "  in  the  office  notes  of  the  Lum^ 
berman's  Bank  at  Warren,"  which  are  not  money,  and  at  most  a 
chattel.  Not  being  a  promissory  note,  either  by  the  law  merchant, 
the  statute  of  Anne,  or  the  kindred  act  of  assembly  of  Pennsylvania, 
it  is  not  negotiable  by  indorsement ;  and,  not  being  under  seal,  it  is 
not  assignable  by  the  act  of  assembly  on  that  subject  relating  to 
bonds.  The  bank,  therefore,  cannot  sue  in  their  own  name,  in  virtue 
of  the  indorsement  of  Irvine  in  blank ;  nor  could  they  so  sue  if  it  was 
specially  indorsed  to  them,  because  the  legel  right  of  action  would 
still  remain  in  Irvine,  though  the  equitable  interest  in  the  tiling  pt<^ 
mised  may  have  passed  to  the  bank.  This  case,  however,  is  not  of 
that  description ;  the  only  evidence  of  any  transfer  of  the  contents  of 
the  note,  is  the  blank  indorsement  of  Irvine,  and  the  affidavit  of  the 
president  of  the  bank,  in  the  latter  of  which  it  is  stated  that  the  note 
was  received  by  the  bank  £rom  the  defendant,  at  the  time  it  bears 
date,  as  a  security  for  his  previous  indebtedness  thereto ;  and  that 
Irvine  had  not  then  or  since  any  interest  in  said  note,  except  as  a 
guarantor  for  its  payment,  and  the  solvency  and  sufficiency  of  tbt 
drawer. 

In  referring  to  the  affidavit,  we  are  not  to  be  understood  that 
whatever  may  be  its  contents,  they  would  influence  our  decision ; 
yet,  assuming  the  case  to  be  as  there  stated,  the  legal  right  of  action 
is  in  Irvine ;  the  paper  is  not  the  evidence  of  an  original 
*  debt,  contracted  by  a  discount  thereof,  or  its  reception  as  [  *  309 1 
payment  of  a  preexisting  debt  due  the  bank ;  it  is  only  a  col- 
lateral security  by  adding  the  name  of  Irvine  as  indorser.  Standing  as 
such  to  the  bank,  their  rights  are  derivative  through  him ;  and  as  the 
indorsement  passes  only  an  equity,  the  legal  interest  is  in  him ;  he  is 
the  real  plaintiff  in  a  court  of  law,  in  which  legal  rights  alone  can  be 
recognized.  This  consideration  points  to  the  true  line  of  discrimina* 
tion  between  this  and  the  case  of  Brown  v.  Strode,  5  Cranch,  303, 
which  was  a  suit  against  an  executor  on  his  administration  bond, 
given  to  the  justices  of  the  peace  of  the  county  where  the  testator 
died,  and  who  were  citizens  of  the  State  of  Virginia,  as  well  as  the 
defendant  The  jurisdiction  of  the  circuit  court  was  sustained,  on  the 
ground  that  though  the  plaintii&  and  defendants  were  citizens  of  the 
same  State,  the  former  were  mere  nominal  parties,  without  any  in- 
terest or  responsibility,  and  made  by  the  law  of  Virginia,  the  mere 
infl[truments  or  conduits  through  whom  the  legal  right  of  the  reaf 
plaintiff  could  be  asserted ;  as  such  their  names  must  be  used,  for 
the  bond  must  be  given  to  them  in  their  official  capacity ;  but  as  the 
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person  to  whom  the  debt  was  due  was  a  British  subject,  he  was  prop* 
erly  considered  as  the  only  party  plaintiff  in  the  action.  Whatever 
right  of  action  existed  in  virtue  of  the  bond,  passed  by  the  operation 
of  the  law  of  Virginia  directiy  to  the  person  for  whose  benefit  it  was 
given,  through  the  conduit  appointed  for  that  purpose.  For  such, 
and  kindred  cases,  the  person  or  officer  thus  selected  by  the  law  as 
its  agent,  is  not  a  party  to  the  suit,  and  no  transfer  of  the  bond  or 
other  security  to  the  person  intrusted  is  necessary  to  invest  him  with 
a  complete  legal  interest  or  right  of  action ;  but  cases  of  this  descrip- 
tion cannot  be  applied  to  actions  like  the  present,  in  which  the  inter- 
est and  responsibility  of  the  parties  to  the  paper  depends  on  their 
contract,  and  the  law  neither  dissolves  or  transfers  any  legal  right  of 
action  on  or  to  the  party  who  accepts  it  as  security  for  payment  of  a 
preexisting  debt. 

We  are  therefore  of  opinion  that  the  circuit  court  has  jurisdiction 
of  the  case,  and  direct  that  it  be  so  certified. 

.2H.9;  SH.  574;  16  H.  314. 


TffE  United  States,  Plaintiff  in  Error,  v.  Jacob  Knight,  Benjamin 
Knight,  •  Isaac  Knight,  and  Edward  Knight,  Defendants  in 
Error. 

14  P.  301. 

The  act  of  May  19,  1828,  ^  8,  (4  Stats,  at  Large,  281,)  adopting  the  proceedings  on  exe- 
cutions, embraces  as  part  of  those  proceedings  the  rights  secarod  bj  the  then  existing 
laws  of  the  State^  to  an  imprisoned  debtor,  to  have  the  privilege  of  the  jail  limits. 

The  United  States,  being  an  execntion  creditor,  is  subject  to  this  law,  which  only  regulates 
the  mode  of  proceeding  in  snit^,  and  does  not  devest  the  public  of  an/  right,  or  violate  any 
principle  of  public  policy  necessary  for  its  protection. 

The  case  is  stated  in  the  opinion  of  the  court 

Gilpin^  (attorney-general,)  for  the  plaintiff. 

EvanSf  contra. 

[  *  312  ]       *  Barbour,  J.,  delivered  the  opinion  of  the  court. 

This  case  came  before  us  upon  a  writ  of  error  to  the 
circuit  court  of  the  United  States,  for  the  district  of  Maine. 

It  was  an  action  brought  upon  a  bond  given  to  the  United  States 
in  the  year  1838,  for  the  liberties  of  the  jail  yard  in  Portland.  The 
general  issue  was  pleaded,  with  leave  to  give  special  matter  in  evi- 
dence. The  condition  of  the  bond,  after  reciting  that  Jacob  Knight 
and  Benjamin  Knight  have  been,  and  now  are,  imprisoned  in  the 
prison  at    Portland,  in   Maine  district,  by  virtue  of  an  execution 
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iflsued  against  them,  on  a  judgment  obtained  against  them  by  41ie 
United  States,  at  the  district  court  of  the  United  States,  for  the 
Maine  district,  &c.,  proceeds  as  follows:  '^Now  if  the  said  Jacob 
Knight  and  Benjamin  Knight,  from  the  time  of  executing  this  bond, 
shall  continue  true  prisoners,  in  the  custody  of  the  jailer,  within  the 
limits  of  the  jail  yard,  until  they  shall  be  lawfully  discharged,  and 
shall  not  depart  without  the  exterior  bounds  of  said  jail 
yard  until  *  lawfully  discharged  bova  said  imprisonment,  [  *  313  ] 
according  to  the  laws  of  the  United  States,  in  such  cases 
made  and  provided,  and  commit  no  manner  of  escape,  then  the  said 
obligation  to  be  void ;  otherwise,  to  remain  in  full  force." 

The  parties  agreed  to  a  statement  of  facts,  as  follows :  "  On  the 
30th  of  January  last  past,  the  said  Jacob  and  Benjamin  were  com- 
mitted to  the  jail  in  the  city  of  Portland,  on  an  execution  issued  on  a 
judgment  in  favor  of  the  United  States,  against  said  Jacob  and 
Benjamin,  whereupon  the  said  Jacob  and  Benjamin,  as  principals, 
and  the  said  Isaac  and  Edward,  as  sureties,  gave  the  bond  declarerl 
on  in  this  suit ;  that  Jacob  and  Benjamin  continued  to  remain  within 
the  limits  of  the  town  of  Portland,  exclusive  of  the  islands,  and  did 
not  depart  therefrom,  up  to  the  time  of  the  commencement  of  this 
suit,  nor  have  they  since  departed  therefrom ;  but  neither  the  said 
Jacob  nor  Benjamin,  from  the  time  of  the  execution  of  said  bond,  nor 
afterwards  at  any  time,  lodged  in  the  night  time  within  the  walls  of 
said  jail,  but  remained  at  large  within  the  limits  of  said  town  of 
Portland,  exclusive  of  the  islands  belonging  to  the  same,  both  day 
and  night" 

Upon  this  agreed  state  of  facts,  the  court  gave  judgment  for  the 
defendants,  to  reverse  which,  this  writ  of  error  is  brought. 

It  appears  from  the  record,  that  at  a  court  of  general  sessions  of 
the  peace,  for  the  county  of  Cumberland,  within  which  Portland  is 
situated,  held  in  the  year  1798,  the  limits  of  the  town  of  Portland, 
exclusive  of  the  islands,  were  fixed  and  determined,  as  the  bound- 
aries of  said  jail  yard ;  and  that  the  court  of  sessions  at  Portland, 
in  the  year  1822,  extended  the  bounds  of  the  jail  yard  over  the  whole 
county,  and  to  the  exterior  limits  thereof.  It  appears  also,  from  the 
facts  agreed,  that  Jacob  and  Benjamin  Knight  continued  to  remain 
within  the  town  of  Portland,  exclusive  of  the  islands,  without  ever 
having  departed  therefrom ;  but  that  neither  of  them  lodged  in  the 
night  time  within  the  walls  of  the  jail,  but  went  at  large,  both  day 
and  night,  within  the  limits  of  the  town  of  Portland,  exclusive  of  the 
islands. 

Upon  this  state  of  facts,  it  has  been  contended  by  the  attorney- 
general,  that  the  imprisoned  debtors   were   guilty  of  an  escape; 
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because  they  were  not  within  the  walls  of  the  jail  in  the  night  time, 
although  they  always  continued  both  day  and  night,  within  the  limitB 
of  the  jail  yard.  It  is  said  that  the  only  act  of  congress  in  force,  at  the 
date  ot  the  bond  in  question,  which  entitled  the  parties  to  the  privi- 
leges of  jail  yards  when  imprisoned  on  process  issued  from  any  court 
of  the  United  States,  at  the  suit  of  the  United  States,  was  the  act 
of  the  6th  January,  1800;^  which  enacts,  'Hhat  persons  imprisoned 
on  process  issued  from  any  court  of  the  United  States,  as  well  at  the 
suit  of  the  United  States  as  at  the  suit  of  any  person  or  persons  in 
civil  actions,  shall  be  entitled  to  like  privileges  of  the  jails,  or  limits 
of  the  respective  jails,  as  persons  confined  in  like  cases  on  process, 
from  the  courts  of  the  respective  States  are  entitled  to,  and 
[  *  314  ]  under  the  like  regulations  and  restrictions/'  That  *  this  act 
of  congress  only  adopted  the  state  laws  then  in  force ;  that 
by  the  law  of  Massachusetts,  (of  which  Maine  was  then  a  part,)  then 
in  force,  as  construed  by  her  courts,  it  was  an  escape  for  a  debtor, 
having  the  liberty  of  the  yard,  to  be  without  the  walls  of  the  prisoa 
in  the  night  time  ;  although  he  was  within  the  limits  of  the  yard.  It 
is  certainly  true,  that  this  court  has  construed  the  acts  of  congress 
adopting  state  laws  in  relation  to  writs  and  processes,  and  the  pro- 
ceedings thereon,  as  applying  to  the  state  laws  then  in  foro& 
10  Wheat.  1.  51 ;  9  Pet  331.  It  is  also  equally  clear,  that  the  con- 
struction of  the  laws  of  Massachusetts  then  in  force,  as  to  the  debtor 
being  without  the  walls  of  the  prison  during  the  night  time  being  an 
escape,  is  such  as  has  been  stated ;  the  decisions  cited  at  the  bar  fully 
show  it. 

Whilst  however,  we  admit  these  premises,  we  cannot  yield  our 
assent  to  the  conclusions  drawn  from  them. 

If  it  were  even  conceded  that  the  act  of  Massachusetts  of  1784, 
was  in  force  at  the  date  of  the  execution  of  the  bond  in  question ; 
although  it  would  subject  the  officer  to  liability,  yet  it  would  not 
have  affected  these  parties.  From  the  language  of  that  act,  a  person 
imprisoned  for  debt,  was  allowed  to  have  a  chamber  and  lodging  in 
any  of  the  houses,  or  apartments  belonging  to  the  prison,  and  liberty 
of  the  yard  within  the  day  time.  It  was  the  construction  put  ou 
these  words,  which  made  it  necessary  for  the  debtor  to  be  within  the 
walls  of  the  prison  in  the  night  time.  In  the  bond  in  question,  there 
is  no  such  language.  Whilst  therefore,  the  officer  might  have  betix 
liable,  for  taking  from  the  debtor  a  bond,  not  in  conformity  with  the 
statute,  but  extending  to  him  a  greater  privilege  than  was  allowed 
by  law ;  yet  in  this  case,  the  suit  being  on  the  bond,  the  parties  are 
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bound  for  nothing  whatsoeTer^  bat  what  is  contained  in  the  condition 
of  the  bond,  whether  it  be  or  be  not  conformable  with  the  law.  The 
condition  of  this  bond  is  satisfied  by  tiie  parties  not  departing  without 
the  exterior  bounds  of  the  jail  yard,  whether  they  are  within  the 
prison  walls  in  the  night  time,  or  not,  and  it  appears  from  the  agreed 
case,  that  they  did  not  depart  without  those  bounds ;  there  was  then 
no  breach  of  the  condition  of  the  bond* 

But  we  now  proceed  to  the  consideration  of  another  question  of 
very  great  pjractical  importance  in  the  courts  of  the  United  States ; 
and  that  is,  whether  the  act  of  1828,  May  19,  entitled  an  <'  Act 
further  to  regulate  processes,  in  the  courts  of  the  United  States,"  has 
not  since  its  passage  tegnlated  the  right  of  imprisoned  debt(»rs  to  the 
privilege  of  the  jail  liberties  ? 

The  3d  section  of  that  act  is  in  the  following  words :  "  And  be  it 
further  enacted,  that  writs  of  execution  and  other  final  process  issued 
on  judgments  and  decrees  rendered  in  any  of  the  courts  of  the 
United  States,  and  the  proceedings  thereupon,  shaU  be  the  same, 
except  their  style,  in  each  State,  as  are  now  used  in  the  courts  of  such 
State,"  &C.,  with  a  proviso,  '^  that  it  shall  be  in  the  power  of  the 
courts,  if  they  see  fit,  in  their  discretion,  by  rules  of  court, 
so  far  *  to  alter  final  process  in  said  courts,  as  to  conform  [  *  315  ] 
the  same  to  any  change  which  may  be  adopted  by  the  legis- 
latures of  the  respective  States,  for  the  state  courts." 

It  is  first  objected,  that  whatsoever  may  be  the  construction  of  this 
section,  as  now  governing  executions  in  case  of  other  parties,  yet  it 
does  not  embrace  those  issued  on  judgments  rendered  in  favor  of  the 
United  States ;  and  this  upon  the  ground  that  the  United  States  are 
never  to  be  considered  as  embraced  in  any  statute,  unless  expressly 
named* 

The  words  of  this  section  being,  ''  that  writs  of  execution  and 
other  final  process,  issued  on  judgments  and  decrees  rendered  in  any 
of  the  courts  of  the  United  States ;"  it  is  obvious,  that  the  language 
is  sufficiently  comprehensive  to  embrace  them,  unless  they  are  to  be 
excluded,  by  a  construction  founded  upon  the  principle  just  stated 
In  Bacon's  Abridgment,  title  Prerogative,  3-5,  it  is  said,  that  the 
general  rule  is«  that  where  an  act  of  parliament  is  made  for  the  public 
good,  the  advancement  of  religion  and  justice,  emd  to  prevent  injury 
and  wrong,  the  king  shall  be  bound  by  such  act,  though  not  particu- 
larly named  therein.  But  where  a  statute  is  general,  and  thereby  any 
pirerogative,  right,  title,  or  interest  is  devested,  or  taken  from  the 
king,  in  such  case  he  shall  not  be  bound ;  unless  the  statute  is  made 
by  express  words  to  extend  to  him.  It  is  a  settled  principle,  that  the 
king  is  not  ordinarily  bacred)  unless  named  by  an  act  of  limitations. 

40* 


474         SUPREME  COURT  OF  THE  UNITED  STATES. 

United  States  v.  Koigfat.    14  P. 

The  principle  expressed  in  the  maxim,  nullum  tempus  occurrU  regi, 
rests  upon  the  ground  that  no  laches  shall  be  imputed  to  him.  The 
doctrine  that  the  government  should  not,  unless  named,  be  bound  by 
an  act  of  limitations,  is  in  accordance  with  that  just  cited  from 
Bacon,  because  if  bound,  it  would  be  barred  of  a  right ;  and  in  all 
such  cases,  is  not  to  be  construed  to  be  embraced  unless  named,  or 
what  would  be  equivalent,  unless  the  language  is  such  as  to  show 
clearly  that  such  was  the  intent  of  the  act.  The  same  principle  has 
been  decided  in  New  York,  Massachusetts,  Pennsylvania,  and  no 
doubt,  in  other  States ;  and  all  upon  the  same  ground.  Not  upon 
any  notion  of  prerogative ;  for  even  in  England,  where  the  doctrine 
is  stated  under  the  head  of  prerogative,  this  in  effect  means  nothing 
more  than  that  this  exception  is  made  from  the  statute,  for  the  public 
good ;  and  the  king  represents  the  nation.  The  real  ground  is  a 
great  principle  of  public  policy,  which  belongs  alike  to  all  govern- 
ments, that  the  public  interest  should  not  be  prejudiced  by  the  negli- 
gence  of  public  officers,  to  whose  care  they  are  confided.  Without 
undertaking  to  lay  down  any  general  rule  as  applicable  to  cases  of 
this  kind,  we  feel  satisfied,  that  when,  as  in  this  case,  a  statute  which 
proposes  only  to  regulate  the  mode  of  proceeding  in  suits,  does  not 
devest  the  public  of  any  right,  does  not  violate  any  principle  of  public 
policy ;  but  on  the  contrary,  makes  provisions  in  accordance  with 
the  policy  which  the  government  has  indicated  by  many  acts  of 
previous  legislation,  to  conform  to  state  laws,  in  giving  to  persons 
imprisoned  under  their  execution,  the  privilege  of  jajl  limits; 
[  *  316  ]  we  shall  best  carry  into  *  effect  the  legislative  intent,  by 
construing  the  executions  at  the  suit  of  the  United  States, 
to  be  embraced  within  the  act  of  1828. 

Having  come  to  this  conclusion,  it  only  remains  to  inquire  whether 
the  words  in  the  act  of  1828,  ^  the  proceedings  thereupon,"  (that  is, 
on  executions,)  embrace  as  a  part  of  those  proceedings,  the  rights  of 
an  imprisoned  debtor  to  have  the  privilege  of  the  jail  limits?  Upon 
this  question,  we  are  relieved  from  the  necessity  of  argument,  by  the 
decisions  of  this  court 

In  the  case  of  Wayman  v.  Southard,  10  Wheat  1,  this  court  was 
expounding  the  meaning  of  the  words,  ^'  modes  of  proceeding,"  in 
the  process  act  of  1792,^  and  the  question  was,  whether  these  words 
included  "  proceedings  on  executions."  They,  decided,  that  they 
did  ;  but  the  act  of  1828,  passed  after  the  decision  of  the  case  of 
Wayman  v.  Southard,  adopted  the  very  terms,  **  proceedings  on 
executions,"    because  the  expression  is,    <<  proceedings  thereupon,** 
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referring  to  executioDS,  which  had  just  preceded  it  And  the  reason- 
ing of  the  court  in  Wayman  v.  Southard,  proves  clearly,  that  these 
last  words  would  include  proceedings  by  debtors  to  obtain  the  privi- 
lege of  the  jail  liberties.  In  the  same  case  of  Wayman  v.  Southard, 
it  was  objected  that  the  process  act  of  1792,  ought  not  to  be  construed 
as  embracing  the  proceedings  on  executions,  because,  if  it  did,  it 
would  furnish  the  rule  as  well  for  writs  of  capias  ad  satisfaciendum^ 
as  ot  fieri  facias  ;  and  that  the  marshal  would  be  as  much  bound  to 
allow  a  prisoner  the  benefit  of  the  rules  under  the  act  of  congress  of 
1800,  as  to  sell  upon  the  notice,  and  on  the  credit  prescribed  by  the 
state  laws ;  and  that  as  the  act  of  1800,  had  by  separate  and  distinct 
legislation  provided  for  the  jail  limits,  congress  could  not  be  supposed 
to  have  provided  for  the  same  subjects  in  the  process  act.  But  the 
court  considered  this  separate  provision  as  to  the  jail  limits,  merely 
as  a  cumulative  act  of  legislation,  with  a  view  to  remove  doubts  that 
might  have  arisen  from  the  jails  in  which  prisoners  were  confined 
not  belonging  to  the  United  States.  And  this  answers  the  argument 
urged  at  the  bar,  upon  the  ground  of  the  several  acts  which  especi- 
ally provided  for  jail  liberties,  against  the  construction  of  the  act  of 
1828 ;  which  would  extend  to  embrace  the  privilege  of  jail  liberties, 
within  the  terms,  "proceedings  thereupon,"  that  is,  on  executions. 
In  Beers  et  aL  v.  Houghton,  9  Pet  362,  this  court,  in  construing  this 
very  act  of  1828,  say,  "  the  words,  the  proceedings  on  writs  of  execu- 
tion, and  other  final  process,  must  firom  their  very  import  be  con- 
strued to  include  all  the  laws  which  regulate  the  rights,  duties,  and 
conduct  of  officers,  in  the  service  of  such  process,  according  to  the 
exigency,  upon  the  person  or  property  of  the  execution  debtor ;  and 
also,  all  the  exemptions  from  arrest,  or  imprisonment  under  each 
process,  created  by  those  laws. 

This  quotation  covers  the  whole  ground  of  controversy,  on  the 
effect  of  these  words,  '<  proceedings  thereupon."  We  are  of  opinion, 
therefore,  that  the  act  of  1828,  gives  to  debtors  imprisoned  under 
executions,  firom  the  courts  of  the  United  States,  at  the  suit 
of  the  *  United  States,  the  privilege  of  the  jail  limits  in  the  [  •  317  ] 
several  States,  as  they  were  fixed  by  the  laws  of  the  several 
States  at  the  date  of  that  act 

We  give  no  opinion,  whether  that  act  would  extend  so  far  as  to 
enable  the  imprisoned  debtors  of  the  United  States  to  avail  them- 
selves of  the  benefit  of  the  insolvent  laws  of  the  States ;  as  the  ques- 
tion does  not  arise  in  this  case. 

Upon  the  whole  view  of  the  case,  we  think  the  judgment  of  the 
dicnit  court  correct,  and  it  is,  therefore,  affirmed. 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
fi^m  the  circuit  court  of  the  United  States  for  the  district  of  Maine, 
and  was  argued  by  counsel  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the 
■aid  curcuit  court,  in  this  cause  be  and  the  same  is  hereby  affirmed 

1  H.  aoi;  12  H.  407. 


Samuel  L.  Fowler^  Plaintiff  in  Eiror,  v.  Habbis  Brantlt  and 

othersi  Defendants  in  Error. 

14  P.  ai8. 

▲  Bote  raftde  pa  jable  to  the  cashier  of  a  bank,  and  drawn  in  a  particular  form  to  be  witiui 
its  usages,  was  sent  to  an  agent  to  procoro  a  discount  at  the  bank ;  the  bank  having  refioMd 
the  discount,  the  agent  sold  the  note,  and  applied  die  proceeds  to  his  own  use  —  Hetd,  thst 
the  note,  on  its  face,  showed  the  particular  purpose  for  which  it  was  made,  and  put  a  taker 
on  inquiry,  and  he  could  not  recover,  though  in  fact  he  had  not  knowledge  of  the  fraud. 

Error  to  the  circuit  court  of  the  United  States  for  the  southen 
district  of  Alabama. 
The  case  is  stated  in  the  opinion  of  the  court. 

Ogden^  tot  the  plaintiff  in  eiror. 

Van  De  Ghraffy  for  the  defendants. 

Catron,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  assumpsit  by  the  assignee  of  a  noti 
[  *  319  ]  against  *the  makers.     The  questions  of  law  arising  in  this 
cause  depend  on  the  construction  of  a  note  of  hand,  in  ihs 
fallowing  words :  — 

•  ^  Sehnoy  Dallas  County^  AlabamOy  March  1, 183& 
"  Eleven  months  after  date,  we,  Hanis  Brantly,  Peyton  8.  Gravea 
and  Hugh  Ferguson,  jointly  and  severally,  promise  to  pay  Andrew 
Armstrong,  cashier,  or  bearer,  $2,000,  value  received,  negotiable  and 
payable  at  the  Branch  Bank  of  the  State  of  Alabama,  at  Mobile. 

(Signed)  Harris  Brantlt, 

Pbtton  S.  Graves 
HuGB  Fbrouson* 
«  Credit:  Diego  WPVoy. 

Harris  Brani^t^ 
Peyton  S.  Graves, 
Hugh  Ferguson.'' 
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The  note  had  on  it  the  two  indorsements  of  Diego  M'Voy  and 
William  D.  PrimroBe ;  and  that  of  Taulmini  Hazard,  and  Company 
was  stricken  out  On  the  face  of  the  note  there  was,  in  pencil,  the 
figures  169. 

The  defendants,  the  three  makers,  introduced  evidence  to  prove 
that  the  note,  in  its  present  form,  (except  the  indorsements,)  was 
sent  by  one  of  the  makers  to  IMP  Voy,  who  was  his  factor  in  Mobile, 
to  be  offered  for  discount  in  the  Branch  Bank  of  the  State  in  that 
city  as  an  accommodation  note ;  the  proceeds  of  which  were  to  be 
forwarded  to  said  maker.  That  the  note  was  offered  for  discount 
"mnd  rejected.  The  factor  then  proposed  to  raise  money  on  the  note 
for  his  own  use,  without  the  knowledge  of  the  makers,  and  intended 
to  conceal  the  appropriation  of  the  note  from  them.  The  first  pe^ 
son  to  whom  he  offered  to  sell  the  note  deemed  the  attempt  a  fraud, 
and  refused  to  purchase.  M' Voy  then  indorsed  and  transferred  the 
note  to  Primrose  for  $1,200,  communicating  to  him  it  had  been 
offered  for  discount  at  the  bank  and  rejected. 

Taulmin,  Hazard,  and  Company  held  a  note  for  $3,250,  on  Blaek, 
indorsed  by  Vail  and  Dade,  and  by  Primrose,  and  which  was  past 
due ;  to  discharge  which,  in  part.  Primrose  transferred  the  note  in 
controversy  to  Taulmin,  Hazard,  and  Company ;  and  Taulmin,  Haz- 
ard, and  Company  indorsed  the  same  before  its  maturity,  to  the  plain- 
tiff, Fowler,  and  received  credit  on  their  account ;  they  being  largely 
indebted  to  him  at  the  time. 

The  leading  feature  in  the  cause,  involving  the  principle  on  which 
it  turns,  is  this :  the  note  was  in  the  f(»m  prescribed  by  the  bank  to 
tbose  who  desired  accommodations  at  it;  which  form  was  not  in 
use  before  its  adoption  there.  The  memorandum  on  the  left-hand 
ride  of  the  note,  and  signed  by  the  drawers,  was  designed  to  show 
the  officers  of  the  bank  to  whose  credit  the  money  was  to 
be  placed,  *  should  the  note  be  discounted ;  and  by  the  [  *  320  ] 
usages  of  the  bank,  no  other  person  than  the  one  thus 
named  could  receive  the  money. 

Primrose  testified,  he  knew  from  the  pencil  mark  on  the  face  of 
the  note,  it  had  been  offered  for  discount  and  refused,  when  he  pur- 
chased it.  The  cashier  proved  the  pencil  nlark  was  made  according 
to  the  usage  of  the  bank  on  all  notes  offered  for  discount  and  refused. 

To  a  part  of  the  first  instruction,  that  held,  if  the  plaintiff  took  the 
note  in  paymoit  of  a  preexisting  debt,  due  to  him  from  Taulmin, 
Hazard,  and  Company,  then  the  jury  ought  to  find  for  the  defendants, 
exception  is  taken ;  and  the  court  refused  to  instruct  the  jury,  that, 
if  the  plaintiff  took  the  note  fairly  in  payment  of  a  debt  due  to  him, 
before  its  maturity,  without  notice  of  the  purpose  for  which  M' Voy 
had  held  it,  then  he  was  entitled  to  recover. 
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And  also  refused  to  instract,  if  the  jury  believed  plaintiff  took  the 
note  bond  fide  in  payment  of  a  previous  debt,  that  he  had  no  notice 
of  any  fraud,  and  there  were  no  circumstances  to  put  him  upon  an 
inquiry  into  any  fraud  committed  on  the  part  of  RFVoy,  he  was 
entitled  to  recover. 

There  were  other  instructions  asked,  and  refused ;  but,  as  they  are 
in  effect  the  same  as  those  recited,  an  answer  to  which  will  cover  the 
whole  case,  they  need  not  be  further  noticed. 

The  known  customs  of  the  bank,  and  its  ordinary  modes  of  trans- 
acting business,  including  the  prescribed  forms  of  notes  offered  for 
discount,  were  matters  of  proof,  and  entered  into  the  contract ;  and 
the  parties  to  it  must  be  understood  as  having  governed  themselves 
by  such  customs  and  modes  of  doing  business;  and  this,  whether 
they  had  actual  knowledge  of  them,  or  not ;  and  it  was  especially 
the  duty  of  all  those  dealing  for  the  paper  in  question  to  ascertain 
them  if  unknown.  Such  is  the  established  doctrine  of  this  court, 
as  laid  down  in  Renner  v.  The  Bank  of  Columbia,  9  Wheat  581 ; 
Mills  V.  The  Bank  of  the  United  States,  11  Wheat  431,  and  the 
Bank  of  Washington  v.  Triplett  and  Neale,  1  Pet  32,  33. 

The  note  sued  on  is  peculiar  in  its  form ;  it  was  made  for  the 
purposes  of  discount,  and  only  intended  for  negotiation  at  the  bank, 
and  not  for  curculation  out  of  it  The  pencil  mark  on  its  face  when 
sold,  was  common  to  all  rejected  paper,  and  was  put  there  by  the 
officers  of  the  bank  as  evidence  of  the  fact  that  it  had  been  offered 
and  rejected;  and  those  dealing  for  it,  with  the  mark  on  its  face, 
must  be  presumed  to  have  had  knowledge  what  it  imported ;  as  Ihe 
slightest  inquiry  would  have  ascertained  its  meaning.  These  were 
the  legal  presumptions  attached  to  the  contract,  when  the  plaintiff 
purchased  it ;  and  the  explanatory  evidence  to  prove  the  customs  of 
the  bank,  was  introduced  to  enlighten  the  court  and  jury  in  regard 
to  the  rules  governing  the  transaction,  and  furnishing  the  law  of  the 
case ;  and  which  the  plaintiff,  when  he  purchased  the  paper,  is  pre- 
sumed to  have  known  and  understood,  as  the  court  knew  and  unde^ 
stood  it  after  it  was  proved  on  the  triaL 

This  was  the  case  made  up  of  law  and  fact,  on  which  the 
[  *  321  ]  court  *was  asked  to  charge  the  jury;  and  not  the  abstract 
proposition,  whether,  on  a  proper  construction  of  the  statutes 
of  Alabama,  negotiable  paper,  payable  in  bank,  purchased  bond  fide, 
and  without  notice  of  an  existing  infirmity,  but  taken  in  discha^ 
of  a  preexisting  debt,  carried  the  infirmity  with  it  into  the  hands  of 
the  purchaser ;  for  the  reason,  that  the  mode  of  payment  was  not  in 
the  usual  course  of  trade. 

A  note  overdue,  or  bill  dishonored,  is  a  circumstance  of  suspicion, 
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to  pat  those  dealing  for  it  afterwards  on  their  guard ;  and  in  whose 
hands  it  is  open  to  the  same  defences  it  was  in  the  hands  of  the 
holder  when  it  fell  due.  13  Pet  79.  After  matorityi  such  paper 
cannot  be  negotiable  <^  in  the  due  course  of  trade ; "  although  still 
assignable. 

So  the  paper  before  us  carried  on  its  face  circumstances  of  sus- 
picion, BO  palpable  as  to  put  those  dealing  for  it,  before  maturity,  on 
their  guard ;  and  as  to  require  at  their  hands  strict  inquiry  into  the 
title  of  those  through  whose  hands  it  had  passed.  Failing  to  be 
thus  diligent,  they  must  abide  by  the  misfortune  their  negligence 
imposed,  and  stand  in  the  condition  of  M' Voy. 

As  between  him  and  the  defendants,  there  was  no  contract  or 
liability  on  their  part ;  nor  as  bearer  of  the  note,  could  he  lawfully 
pass  it  off  in  the  due  course  of  trade,  so  as  to  communicate  a  better 
title  to  another;  the  face  of  the  paper  betraying  its  character  and 
purposes,  and  M'Voy's  want  of  authority. 

All  the  rulings  of  the  court  below  must  be  referred  to  this  paper, 
and  to  the  special  case  made  by  the  proofs.  Any  instruction  asked, 
^whlch  cannot  be  given  to  the  whole  extent  asked,  may  be  simply 
refused  ;  or  it  may  be  modified,  at  the  discretion  of  the  court.  No 
instruction  was  asked,  that  could  have  been  lawfuUy  given ;  to  every 
one,  the  court  could  well  say,  and  did  in  substance  say,  that  under 
no  circumstances  could  a  purchase  of  this  note  be  made  by  the 
plaintiff,  from  Taulmin,  Hazard,  and  Company,  so  as  to  exempt  it 
in  the  hands  of  the  assignee,  from  the  infirmity  it  was  subject  to  in 
the  hands  of  M*Voy. 

And  in  regard  to  the  last  part  of  the  first  instruction,  where  the 
jury  is  in  substance  told,  that  if  they  believed  the  note  was  taken 
in  payment  of  a  preexisting  debt,  due  to  plaintiff,  firom  Taulmin, 
Hazard,  and  Company,  still,  they  should  find  for  the  defendants ; 
the  court  might  have  gone  further,  and  instructed  the  jury,  that 
neither  could  the  plaintiff  recover  had  the  note  been  purchased  band 
fidcy  and  without  notice  of  the  firaudulent  conduct  of  IVTVoy. 

The  judgment  is,  therefore,  ordered  to  be  affirmed. 

20  a  848;  22H.M. 


John  F.  Games  and  Nathan  Gilbert,  Plaintiffs  in  Error,  v.  John 
Stiles,  ex  dem.  of  Walter  Dunn,  deceased.  Defendant  in  Error. 

14  P.  322. 

If  one^  having  the  legal  title  to  land,  reciteti  in  a  deed,  that  the  conveyance  is  made  puna- 

ant  to  a  decree,  it  is  not  necessary  to  produce  the  decree. 
PoMession  of  a  deed,  by  a  party  claiming  ander  it,  is  primd  facie  evidence  of  its  delivery. 
The  eoort  may  give  their  opinion  on  matten  of  fiMt  to  the  jory,  being  careful  to  distingoiih 
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between  sach  opinions  and  those  on  matters  of  law ;  the  former  being  entitled  to  sack 

inflacnco  only  as  tiie  jury  may  think  proper,  the  latter  being  conclusive. 
The  law  knows  but  one  Christian  name,  and  the  omission  or  insertion  of  a  middle  name,  oi 

its  initial  letter,  is  not  material. 
A  tax  solo  in  Ohio,  is  not  admissible  cridenee  of  title,  unless  aecompanied  by  proof  thataU 
•  the  substantial  requisites  of  the  law  have  been  complied  with ;  and  it  is  not  sufficient  Out 

the  auditor  certifies  they  hare  been  complied  with;  the  court  must  see  the  proceedings,  or 

duly  authenticated  copies  of  them. 
A  suit  is  not  so  pending  as  to  operate  as  ooastnictive  notice,  witil  the  process  has  been  served 

or  publication  made. 

The  case  is  stated  in  the  opinion  of  the  court 

MasoUy  for  the  plaintiffs. 

Conjoin  and  Boind^  contra. 

[  •SSe  ]       •M'Lean,  J.,  delivered  the  opinion  of  the  conrt. 

This  case  is  brought  before  this  court  from  the  Gircait 
court  of  Ohio,  by  a  writ  of  error. 

An  action  of  ejectment  was  brought  by  Dunn  against  the  defend- 
cmts,  in  the  circuit  court,  for  the  recovery  of  a  certain  tract  of  land; 
and  on  the  trial,  exceptions  were  taken  to  the  rulings  of  the  court 
which  bring  the  points  decided  before  this  court 

The  first  objection  taken  was,  that  the  deed  offered  in  evidence 
by  the  plaintiff  from  David  Carrick  Buchanan  to  Walter  Sterling, 
recited  the  proceedings  and  decree  of  a  court  of  the  United  States, 
for  the  fifth  circuit,  and  Virginia  district,  &&,  and  no  exemplifica- 
tion of  the  record  of  such  proceedings  and  decree  was  offered  in  evi- 
dence, in  support  of  the  deed.  Buchanan  was  the  patentee  of  the 
land ;  and  although  he  made  the  conveyance  in  pursuance  of  the 
decree,  yet  as  the  fee  was  in  him,  the  decree  could  add  nothing  to 
the  validity  of  the  conveyance ;  and  it  was,  therefore,  wholly  unnec- 
essary to  prove  it  The  deed  was  good  without  the  decree,  and  was 
only  referred  to  by  the  grantor  to  show  the  consideration,  in  part,  for 
making  it 

The  defendant  also  objected  to  the  admission  of  the  deed  in  evi- 
dence, because  <'  it  was  not  duly  acknowledged  and  proved,  according 
to  law;  there  being  no  proof  of  the  delivery,  either  in  the  acknowl 
ment  or  other  proof,  except  what  appears  on  the  deed,  and  that  it  was 
in  possession  of  the  lessor  of  the  plaintiff." 

This  deed  was  executed  at  Glasgow,  in  Scotland,  and  its  execu- 
tion was  proved  by  the  two  subscribing  witnesses,  who  swore,  "  that 
they  saw  the  said  grantor  seal  as  his  own  proper  act  and  deed,  in 
due  form  of  law,  acknowledge  and  deliver  this  present  convey- 
ance."    This  oath  was  administered  by  the  lord  provost,  and  chief 
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magistrate  of  Glasgow,  and  which  he  duly  certified  under  his  seal  of 
office. 

The  objection  did  not  go  to  the  execution  of  the  deed,  but  to  the 
want  of  proof  of  the  delivery. 

In  the  conclusion  of  the  deed,  it  ia  stated  to  have  been  signed, 
sealed,  and  delivered  in  presence  of  the  subscribing  witnesses,  and 
they  swear  that  it  was  delivered.  But,  independently  of 
these  •facts,  the  possession  of  the  deed  by  the  lessor  of  the  [  •327  \ 
plaintiff,  who  offers  it  in  proof,  is  primd  facie  evidence  of 
its  deUvery.  Under  ordinary  circumstances,  no  other  evidence  of  the 
delivery  of  a  deed,  than  the  possession  of  it  by  the  person  claiming 
under  it,  is  required. 

The  defendant  also  objected  to  this  deed,  that  it  did  not  appear 
that  the  grantor,  David  Carrick  Buchanan,  was  the  same  person 
named  as  grantee  in  the  patent,  who  is  called  David  Buchanan. 

In  the  deed,  the  grantor  declares,  that  '^  I,  David  Carrick  Buchanan, 
formerly  David  Buchanan,'^  &c. 

And  in  connection  with  this  objection,  the  court  were  asked  to 
charge  the  jury,  "  that  it  is  necessary  for  the  plaintiff  to  convince* 
them  by  proofs  in  court,  that  David  Carrick  Buchanan  is  the  same 
person  as  David  Buchanan,  named  as  grantee  in  the  patent  That 
his  statement  of  the  fact  in  the  deed  is  no  proof  tending  to  establish- 
that  fact" 

The  court  instructed  the  jury  that  they  must  be  satisfied  from  the 
evidence  given  to  them,  to  wit,  by  the  deed  and  other  documents  in 
evidence,  and  the  circumstances  of  the  case,  that  the  grantor  in  the 
deed  to  Sterling  is  the  same  person  to  whom  the  patent  was  issued ; 
and  they  declared  their  opinions  that  such  was  the  fact. 

The  principle  is  well  established,  that  a  court  may  give  their  opin- 
ion on  the  evidence  to  the  jury,  being  careful  to  distinguish  between- 
matters  of  law  and  matters  of  opinion  in  regard  to  the  facts.  When- 
a  matter  of  law  is  given  by  the  court  to  the  jury,  it  should  be  con- 
sidered as  conclusive ;  but  a  mere  matter  of  opinion  as  to  the  facts^ 
vnSl  only  have  such  influence  on  the  jury  as  they  may  think  it  is* 
entitled  to. 

The  law  knows  of  but  one  Christian  name,  and  the  omission  or* 
insertion  of  the  middle  name,  or  of  the  initial  letter  of  that  name,  is* 
immaterial,  and  it  is  competent  for  the  party  to  show  that  he  is- 
known  as  well  without  as  with  the  middle  name.  5  Johns.  84 ;  12^ 
Pet.  456. 

"We  think  there  was  no  error  in  the  circuit  court,  either  in  admitting 
the  deed,  or  in  their  instruction  to  the  jury  on  the  point  stated. 

A  deed  firom  Sterling  to  Walter  Dunn,  the  lessor  of  the  plaint!^ 
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for  the  premises  in  controversy,  was  objected  to  on  the  ground  ^  that 
the  delivery  thereof  was  not  proved  nor  acknowledged  in  the  ac» 
knowledgment  and  proof  thereof  thereon  indorsed." 

This  deed  is  not  in  the  record,  arid  it  cannot,  therefore,  be  inspect- 
ed ;  nor  can  it  indeed  be  considered  in  reference  to  the  objection. 
But  the  same  question  was  raised,  it  seems,  on  this  deed  as  was 
made  on  the  deed  from  Buchanan  to  Sterling,  and  the  remarks  of  the 
court  on  that  exception  would  be  equally  applicable  to  this,  if  the 
deed  to  Dunn  were  in  the  record. 

The  evidence  of  the  lessor  of  the  plaintiff  being  dosed,  the  defend- 
ants offered  in  evidence  a  certified  copy  of  a  paper  purporting  to  be 
a  deed  from  the  auditor  of  Brown  county,  to  John  S.  Wills, 
[  *  328  ]  dated  *the  22d  April,  1824,  for  200  acares  of  land  in  the 
tract  claimed  by  the  lessor  of  the  plaintiff,  which  the  court 
oveiTuled,  on  the  ground  that  it  could  not  be  received  without  proof 
that  the  requisites  of  the  law,  which  subjected  the  land  to  taxation 
and  sale,  had  been  complied  with. 

The  defendants  then  offered  the  same  deed  or  copy  of  a  deed,  ac- 
companied by  a  duly  certified  copy  of  the  record  of  the  proceedings, 
at  and  before  the  sale  of  said  land,  for  taxes,  dated  9th  May,  1838, 
certified  by  Hezekiah  Ldndsey,  county  auditor  of  said  county  of 
Brown,  which  the  court  overruled. 

The  laws  of  Ohio,  imposing  a  tax  on  lands,  and  regulating  its  col- 
lection, like  similar  laws  in,  perhaps,  almost  all  the  other  States,  are 
peculiar  in  their  provisions,  having  been  framed  under  the  influence 
of  a  local  policy.  And  this  policy  has,  to  some  extent,  influenced  the 
construction  of  those  laws.  There  can  be  no  class  of  laws  more 
strictly  local  in  their  character,  and  which  more  directly  concern 
real  property  than  these.  They  not  only  constitute  a  rule  of  property, 
but  their  construction  by  the  courts  of  the  State  should  be  followed 
by  the  courts  of  the  United  States,  with  equal  if  not  greater  strictneiw 
than  the  construction  of  any  other  class  of  laws. 

It  will  be  found  from  the  Ohio  reports^  that  the  supreme  court  has 
required  a  claimant  under  a  tax  title  to  show,  before  his  title  can  be 
available,  a  substantial  compliance  with  the  requisites  of  the  law. 
In  2  Ohio  Rep.  233,  the  court  say :  ,^  The  requisitions  of  the  law  are 
substantial  and  useful,  and  cannot  be  dispensed  with.  Tax  sales  are 
attended  with  greater  sacrifices  to  the  owners  of  land  than  any  others. 
Purchasers  at  those  sales  seem  to  have  but  little  conscience.  The; 
calculate  on  obtaining  acres  for  cents,  and  it  stands  them  in  hand  to 
see  that  the  proceedings  have  been  strictly  regular." 

In  the  case  of  the  Lessee  of  Holt's  Heirs  v,  HemphiU's  Heirs,  3 
Ohio  Bep.  232,  the  court  decided  that  a  deed  from  a  collector  of  taxes 
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is  not  available  to  transfer  the  aHe^  without  proof  that  the  land  was 
tisted,  taxed,  and  advertised,"  &c. 

The  act  of  the  2d  February,  1821,  provides,  that  all  deeds  of  land 
sold  for  taxes,  shall  convey  to  the  purchaser  all  the  right,  title,  and  in- 
terest of  the  former  proprietor,  in  and  to  the  land  so  sold ;  and  shall 
be  received  in  all  courts  as  good  and  sufficient  evidence  of  title 
in  such  purchaser." 

Under  this  and  similar  provisions  which  are  found  in  the  various, 
tax  laws  up  to  1824,  the  courts  of  Ohio  seem  never  to  have  held, 
that  the  deed  on  a  tax  sale  is  admissible  as  evidence  of  title,  unac- 
companied by  proof  that  the  substantial  requisites  of  the  law,  in  the 
previous  steps,  had  been  complied  with.  The  collector,  or  person 
making  the  sale,  was  considered  as  acting  under  a  special  authority, 
and  that  his  acts  must  be  strictly  conformable  to  law,  to  devest  the 
title  of  real  property,  without  the  consent  of  the  owner.  And  the 
purchaser  at  such  sales  is  held  bound  to  see  that  the  require- 
ments *  of  the  law,  which  subjected  the  land  to  sale  for  [  *  329  ] 
taxes,  had  been  strictly  observed.  These  principles  have 
been  repeatedly  sanctioned  by  this  court 

We  will  now  examine  the  statutes  under  which  the  sale  in  ques- 
tion was  made,  with  the  view  of  ascertaining  whether  the  circuit 
court  erred  in  overruling  the  record  of  the  auditor,  offered  in  evidence 
to  support  the  tax  deed. 

The  act  of  the  8th  February,  1820,  and  the  act  to  amend  the  same, 
of  the  2d  February,  1821,  are  the  laws  under  which  the  title  in  ques- 
tion was  obtained. 

The  county  auditor  is  required  to  make  out  from  the  books  or  lists 
in  his  office,  every  year,  a  complete  duplicate  of  all  the  lands  listed 
in  his  office  subject  to  taxation,  with  the  taxes  charged  thereon.  In 
which  duplicate  he  shall  state  the  proprietor's  name,  the  number  of 
entry,  for  whom  originally  entered,  the  quantity  of  land  contained  in 
the  original  entry,  the  county,  watercourse,  number  of  acres,  whether 
first,  second,  or  third  rate  land,  and  the  amount  of  taxes  charged 
thereon.  These  matters  of  description  are  required  to  be  entered 
in  separate  columns,  opposite  the  name  of  the  proprietor.  And  the 
auditor  is  required  to  keep  a  book  for  that  purpose,  and  to  record,  in 
the  form  above  specified,  the  lands  entered  in  his  county  for  taxation. 

If  the  tax  be  not  paid  in  the  county  by  the  20th  November,  or  to 
the  state  treasurer  by  the  31st  December  in  each  year,  the  lands  are 
to  remain  charged  with  all  arrearages  of  taxes,  and  the  lawful  inter- 
est thereon,  until  the  same  shall  be  paid ;  to  which  there  shall  be 
added  a  penalty  of  25  per  cent  on  the  amount  of  tax  charged  for 
each  year  the  same  may  have  been  delinquent 
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The  auditor  of  the  State  is  required  to  compare  the  list  of  defal- 
cations transmitted  from  each  county  auditor  with  the  duplicates 
sent  to  his  office  from  said  county,  for  the  same  year ;  and  to  record 
in  a  book  kept  for  that  purpose  the  delinquent  lands,  and  charge  the 
same  with  penalties  and  interest.  And  the  county  auditor  is  required, 
in  making  out  the  duplicate  for  his  county,  to  charge  each  tract  in 
addition  to  the  tax  for  the  current  year,  lyith  the  tax,  interest,  and 
penalty  of  the  preceding  year,  which  shall  be  entered  in  a  separate 
column,  to  be  designated  for  that  purpose  on  said  duplicate.  And 
when  lands  are  returned  delinquent  for  two  years,  the  penalty  and 
interest  are  to  be  charged  for  each  year  by  the  state  auditor,  who  is 
required  to  transmit  the  same  to  the  county  auditor ;  and  he  is  for- 
bidden to  enter  lands  a  second  time  delinquent  on  the  duplicate  for 
the  current  year. 

On  receiving  this  list  of  lands  a  second  time  delinquent,  the  au- 
ditor is  required  to  advertise  the  same  six  weeks  successively  in  a 
newspaper  printed  in  the  county ;  which  advertisement  shall  state  the 
amount  of  the  tax,  interest,  and  penalties  due  on  each  tract,  and  the 
time  of  sale,  &c.  All  sales  are  to  be  made  by  the  county  auditor; 
and  on  such  sale  being  made,  he  is  required  '^  to  make  a 
[  •  330  ]  fair  *  entry  descriptive  thereof,  in  a  book  to  be  provided  by 
him  for  that  purpose,"  and  shall  also  '^  record  in  said  book 
all  the  proceedings  relative  to  the  advertising,  selling,  and  conveying 
said  delinquent  lands ;  which  record  shall  be  good  evidence  in  all 
courts  holden  within  this  State." 

The  record  offered  in  evidence  is  stated  to  be  a  "  record  of  the  pro- 
ceedings relative  to  the  advertising,  selling,  and  conveying  the  lands 
delinquent  for  tax,  for  the  years  1821, 1822,  and  1823,  within  the 
county  of  Brown,  and  State  of  Ohio." 

^<  Be  it  remembered,  that  the  following  lands,  as  herein  set  forth, 
advertised  for  sale,  in  the  names  of  the  person  to  each  tract  annexed, 
were  regularly  entered  on  the  duplicates  for  taxation,  by  the  auditor 
of  Brown  county,  for  the  year  1821 ;  the  tax  whereon  not  being  paid 
for  said  year,  the  collector  of  said  county  returned  the  same  as  de- 
linquent therefor ;  whereupon  the  said  county  auditor  made  out  and 
transmitted  to  the  auditor  of  State,  a  list  of  said  lands  so  returned  as 
delinquent,  and  afterwards  a  list  of  said  lands,  with  the  amount  of 
taxes,  penalty,  and  interest  charged  thereon,  was  transmitted  by  the 
auditor  of  State  to  the  county  auditor  of  said  county ;  whereupon  a 
copy  thereof  was  published  three  weeks  in  succession  in  a  newspaper 
printed  at  Georgetown,  Brown  county,  Ohio,  in  general  circulation  in 
said  county ;  and  afterwards  the  county  auditor,  in  making  out  the 
duplicate  for  said  county  the  succeeding  year,  to  wit^  for  the  year  , 
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1822,  charged  each  tract  in  addition  to  the  tax  for  the  said  year  1822, 
with  the  tax,  interest,  and  penalty  of  the  preceding,  and  sent  the 
same  out  a  second  time  for  collection  ;  the  tax  on  said  land  not  being 
paid  for  the  year  1822,  they  were  a  second  time  retm-ned  delinquent 
for  the  non-payment  of  the  tax,' penalty,  and  interest,  charged  thereon, 
a  list  of  which  was  again  transmitted  to  the  auditor  of  the  State ; 
that  afterwards  the  said  auditor  of  the  State  did  transmit,"  &c. 

This,  together  with  the  advertisement  published  six  months  before 
the  sale  of  the  land,  is  the  record  and  only  evidence  offered  to  show 
that  the  legal  requisites  of  the  law  had  been  complied  with,  previous 
to  the  sale  of  the  land. 

The  first  objection  which  arises  to  this  paper  is,  that  it  is  a  mere 
historical  statement  of  the  facts  as  they  occurred,  and  not  a  copy 
from  the  record. 

The  first  important  step  is  to  show  that  the  land  was  Listed  for  tax- 
ation. On  this  depends  the  validity  of  the  subsequent  proceedings. 
And  how  is  this  shown  by  this  record  ?  It  states  that  <<  the  land  was 
regularly  entered  on  the  duplicates  for  taxation,  and  sent  out  for  col- 
lection for  the  year  1821,"  &c.  Now  this  is  a  mere  statement  of  the 
fact,  and  not  an  exemplification  of  the  record. 

The  record  of  the  auditor  shows  in  what  manner  the  land  was 
listed  for  taxation,  the  amount  of  tax  charged,  the  description  of  the 
land  required  by  the  law,  and  the  rate  at  which  it  was  entered.  But 
the  auditor  in  the  record  before  us  has  stated  that  the  entry 
or  list  *  was  regularly  made,  without  copying  the  same  from  [  *  331  ] 
his  records,  which  copy  would  enable  the  court  to  determine 
•whether  the  entry  for  taxation  had  been  made  legally.  Now  this  is 
the  foundation  of  the  whole  proceeding,  and  unless  the  court  will 
substitute  the  judgment  of  the  auditor  for  their  own,  it  is  imposFible 
for  them  to  say  the  land  was  entered  for  taxation  according  to  law. 

Suppose  the  auditor  had,  instead  of  copying  the  advertisement  on 
which  the  land  wsis  sold,  merely  stated  that  the  land  had  been  regu- 
larly advertised ;  could  such  a  statement  have  been  held  sufl[icient  ? 
Perhaps  no  one  acquainted  with  the  legal  requisites  on  this  point, 
could  hesitate  in  deciding  that  such  a  statement  would  be  radically 
defective.  That  the  advertisement  constituted  an  essential  part  of 
the  record,  as  the  court  could  only  judge  of  its  sufficiency  by  inspect- 
ing it.  It  would  not  do,  therefore,  for  the  auditor  to  withhold  from 
his  record  and  the  court,  the  advertisement,  and  merely  say  that  it 
was  regular. 

Clear  as  this  point  is,  it  is  not  less  so  than  the  objection  above 
stated.  The  listing  of  the  land  in  conformity  to  law,  is  as  essential 
as  advertising  it  for  sale.     But  in  this  record  we  have  no  evidenct 
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that  the  land  was  entered  according  to  law,  except  the  mere  state* 
ment  of  the  fact  by  the  auditor,  that  it  was  so  entered. 

Is  this  statement  evidence  ?  The  law  makes  the  record  evidence ; 
but  this  statement  is  evid^nlly  made  out,  not  by  copying  from  the 
record,  but  by  looking  at  the  record,  and  giving  in  a  short  statement 
what  the  auditor  supposed  to  be  the  fact. 

Suppose  it  should  be  important  in  any  other  case  to  show  that 
this  land  had  been  regularly  entered  for  taxation  in  the  year  1821. 
Would  the  certificate  of  the  auditor,  in  general  terms,  that  the  land 
was  regularly  entered  that  year,  be  evidence  ?  Must  not  the  record 
itself  be  produced,  or  an  exemplification  of  it;  which  would  show 
how  it  had  been  entered ;  and  enable  the  court  to  judge  of  the  regu- 
larity of  the  entry  ?  That  this  would  be  required,  seems  too  clear 
for  argument ;  and  yet  in  no  possible  case  could  this  evidence  be  so 
important,  as  in  the  case  under  consideration. 

If  the  court  are  to  receive  the  mere  statement  of  the  auditor,  that 
the  land  was  regularly  entered,  which  is  the  first  step  in  the  proceed- 
ing, and  as  important  as  any  other ;  to  be  consistent,  they  must  re- 
ceive his  mere  statement  as  proof  that  the  subsequent  steps  were 
taken  as  to  the  charge  of  penalties,  and  interests,  and  delinquencies, 
and  that  it  was  advertised  regularly,  and  sold.  This  would  be  a 
short  mode  of  arriving  at  the  result,  and  might  add  somewhat  to  the 
validity  of  the  titles,  in  disregard,  however,  to  the  rights  of  the  non- 
resident landholder. 

The  law  requires  the  auditor,  on  receiving  the  list  of  delinquent 
lands  from  the  state  auditor,  to  give  public  notice  by  advertisement, 
for  three  weeks  in  succession,  in  some  newspaper  in  general  circu- 
lation in  his  county,  of  the  amount  of  taxes  charged,  &c.  Now,  if 
this  advertisement  be  not  published,  the  land  cannot  be  returned  by 
the  auditor  a  second  time  as  delinquent;  and  if  not  regularly 
[  *  333  ]  *  returned  as  delinquent  twice,  it  is  not  liable  to  be  sold. 
And  whai  evidence  is  there  in  the  record  that  this  notice 
was  given  ?  There  is  none,  but  the  mere  statement  of  the  fact  that 
such  notice  was  given  three  weeks  in  succession,  in  a  newspaper 
printed  in  Georgetown.  Now,  if  the  statement  of  the  auditor  be 
sufficient  as  to  this  notice,  it  must  be  held  equally  good  as  to  the 
notice  of  the  sale.  This  land  was  transmitted  from  the  auditor  of 
the  State  t^dce,  charged  with  penalties,  to  the  county  auditor,  who, 
by  the  36th  section  of  the  act  of  1820,  was  required  to  publish  the 
same,  when  received,  three  weeks  ;  but  it  seems  from  his  record  that 
this  notilce  has  been  but  once  given. 

And,  again,  there  is  no  evidence  that  the  penalties  were  charged, 
and  the   interest  added,   but  the   mere   statement  of  the  auditior. 
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What  amount  was  charged  as  penalty,  and  the  amount  of  interest 
added,  nowhere  appears. 

In  the  list  published  in  the  notice  of  sale,  it  does  not  appear  at 
what  rate  the  land  was  entered  for  taxation ;  and  the  gross  sum  of 
$50.00  is  charged,  without  showing  of  what  items  it  was  composed. 
In  the  case  of  Lafferty's  Lessee  v.  Byers,  5  Ham.  458,  the  plaintiff 
offered  in  evidence  an  exemplified  copy  of  the  books  of  the  county 
auditor,  showing  the  listing  for  taxation,  and  the  advertisement  of 
the  sale. 

Upon  the  whole,  we  think  that  the  court  did  not  err,  in  rejecting 
the  paper  certified  by  the  auditor  as  a  record.  We  think  that  this 
record  contained  no  evidence  that  the  land  was  regularly  listed  for 
taxation ;  and  that  it  was  defective  in  not  showing  that  other  impor- 
tant requisites  of  the  law  had  been  complied  with.  That  it  is  a  mere 
historical  account  of  the  facts  as  they  transpired,  and  not  the  record 
evidence  of  those  facts,  a^  they  appear  or  should  appear  on  the 
record. 

Under  the  law  of  1834,  which  makes  the  tax  deed  primd  facie 
evidence,  the  Ohio  courts  have  not  required  proof  to  the  same  ex- 
tent in  support  of  the  deed,  as  before  such  law.  But  the  present 
case  does  not  come  under  this  law ;  and  it  is  unnecessary  to  go  into 
its  construction  by  the  Ohio  courts.    5  Ohio  Rep.  370. 

The  defendants  gave  in  evidence  a  duly  authorized  transcript  of 
the  record,  proceedings,  and  decree,  of  the  supreme  court  of  the 
State  of  Ohio,  of  a  certain  case,  wherein  White's  heirs  and  J.  S. 
Wills's  heirs,  and  H.  Brush,  were  complainants,  and  David  Buchanan, 
deceased,  in  his  lifetime,  defendant ;  and  his  unknown  heirs  defend- 
ants after  his  death,  by  bill  of  revivor ;  wherein  the  title  to  the  prem- 
ises in  question,  and  other  lands,  were  decreed  to  complainants. 
And  here  the  defendants  rested  their  case. 

The  court  were  asked  to  instruct  the  jury,  by  the  defendant,  that 
it  was  necessary  for  the  plaintiff  to  prove  the  calls  of  his  patent  for 
the  ground,  by  establishing  the  different  corners,  &c.  But  the  court 
refused  to  give  the  instruction  as  requested,  and  informed  the  jury, 
*that,  by  a  rule  of  court,  the  defendants  having  entered  into  the  con- 
sent rule,  were  bound  to  admit,  at  the  trial,  that  they  are  in 
*  possession  of  the  premises  claimed  by  the  lessor  of  the  [  *  333  ] 
plaintiff.  And  there  can  be  no  doubt  that,  under  the  rule, 
this  decision  of  the  court  was  correct. 

This  was  not  a  dispute  about  boundaries,  but  of  title ;  and  in  such 
a  case,  the  rule  referred  to  is  salutary,  and  supersedes  the  necessily 
of  proving  the  possession  of  the  defendant  Without  t£is  rule,  it 
would  have  been  incumbent  on  the  plaintiff  to  prove  the  possession ; 
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but  this  could  have  been  done  by  any  one  who  had  a  general  knowt 
edge  of  the  land  in  controversy,  and  who  could  state  that  the  defend- 
ant was  in  possession. 

And  the  court  instructed  the  jury,  that  the  pendency  of  the  suit 
against  Buchanan  and  his  heirs,  could  in  no  sense  be  held  constrac- 
tive  notice  to  Sterling,  in  receiving  the  deed  from  Buchanan,  after  the 
commencement  of  the  suit,  unless  the  process  had  been  served,  or 
publication  made,  before  such  deed  was  executed. 

There  can  be  no  doubt  that  this  instruction  was  proper;  and, 
upon  the  whole,  we  affirm  the  judgment  of  the  circuit  court* 

13  H.  115. 


The  United  States    Appellants,  v.  Elizabeth  WigoinSi 

Appellee. 

14  P.  334. 

The  practice  and  usages  of  the  government  officers  of  Spain,  in  relation  to  title  papers  of 
grants  made  hy  Spanish  anthoritj)  in  East  Florida,  may  be  proved  by  parol. 

The  originals  being  kept  in  a  public  office,  and  certified  copies  famished  to  grantees,  these 
copies  are  evidence. 

Primd  facie  evidence  is  such  as  in  judgment  of  law  is  sufficient  to  establish  a  fact,  and  if  not 
rebutted,  it  remains  sufficient. 

Evidence  that  an  officer  who  certified  a  copj,  some  jears  after,  offered  to,  or  did,  forge  simi- 
lar papers,  is  not  admissible  to  impeach  his  certificate. 

ThoQgh  the  perfect  titles  made  by  the  Spanish  authorities  to  lands  in  Florida,  are  exempt 
from  the  provisions  of  the  8th  article  of  the  treaty  of  cession  between  the  United  Statei 
and  Spain,  and  need  no  confirmation,  yet  titles  granted  upon  condition  of  cultivation,  or 
occupation,  not  performed,  and  without  excuse  for  non-performance,  are  void  as  against 
the  United  States,  as  they  were  against  the  king  of  Spain. 

Appeal  from  the  superior  court  of  the  territory  of  East  Florida. 
The  facts  and  documents  on  which  the  court  proceeded,  appear  in  its 
opinion.  The  proceeding  was  a  petition  by  the  appellee  to  have 
confirmation  of  her  title  to  a  tract  of  land,  alleged  to  have  been 
granted  to  her  by  the  Spanish  governor  of  East  Florida. 

GilpiUj  (attorney-general,)  and  Dent,  for  the  United  States. 

Downing,  for  the  appellee. 

[  •  344  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

The  first  question  arises  upon  the  admission  in  evidence 
of  the  memorial  of  Mrs.  Wiggins,  and  the  decree  thereon  by  the 
governor,  Estrada,  on  the  certificate  of  the  secretary,  Aguilar.  They 
are  as  follow:  — 
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MEMORIAL    FOR   GRANT. 

Translation. 

"  His  Excellenot  the  Governor  :  — 

'<  Isabel  Wiggins^  an  inhabitant  of  the  town  of  Femandina,  with 
the  greatest  respect  appears  before  your  Excellency,  and  states,  that 
she  has  never  importuned  the  attention  of  the  government  with  peti- 
tions for  lands,  as  she  procured  to  support  her  family  with  the  firuits 
of  her  industry,  in  this  town ;  but  owing  to  the  diminution  of  trade, 
she  considers  that  she  will  have  to  devote  herself  to  the  pursuits  of 
the  country ;  and  wishing  to  establish  herself  on  th^  eastern  side  of 
the  Pond  of  St.  George,  she  supplicates  your  Excellency  to  be  pleased 
to  grant  to  her  three  hundred  acres  in  the  said  place,  as  she 
has  five  *  children  and  five  slaves,  with  herself;  which  favor  [  *  345  ] 
she  begs  of  the  just  administration  of  your  exceUency. 

"  Fernandina,  1st  August,  1815.  Isabel  Wiggins." 

decree. 

"  St.  Angnstine,  6th  Angnst,  one  dioosand  eight  hundred  and  fifteen. 

"  The  tract  which  the  interested  party  solicits,  is  granted  to  her, 
without  prejudice  to  a  third  party ;  and  for  the  security  thereof,  let  ^ 
certified  copy  of  this  instance  and  decree  be  issued  to  her,  from  the 
secretary's  office.  Estrada." 

certificate  of  aguilar. 

"  I,  Don  Tomas  de  Aguilar,  sub-lieutenant  of  the  army,  and^  secre- 
tary mi  the  government  of  the  place  and  province  of  East  Florida, 
for  his  majesty,  do  certify  that  the  preceding  copy  is  faithfully  drawn 
from  the*  original  which  exists  in  the  secretary's  office,  under  my 
charge,  and  pursuant  to  the  order  I  give  the  present,  in  St.  Augustine 
of  Florida,  on  the  sixth  of  August,  one  thousand  eight  hundred  and 
fifteen.  Tomas  de  Aguilar." 

Befcire  the  memorial  and  concession  were  offered  in  evidence, 
EUizabeth  Wiggins  made  affidavit:  <<That  in  August,  1815,  she 
petitioned  for  the  grant ;  that  she  received  shortly  after,  from  the 
secretary  of  the  government,  a  certified  copy  of  the  petition  and 
decree;  that  she  never  had  had  possession  or  control  of  the  original ; 
that  she  always  understood  that  it  was,  at  the  date  thereof,  placed  in 
the  proper  public  office,  as  was  usual  in  such  cases ;  that  she  under- 
stood from  her  counsel  the  same  could  not  be  found ;  and  that  she 
is  ignorant  what  has  become  of  the  same.'^ 


490         SUPREME  CJOUfiT  OF  THE  UNITED   STATES. 

,  United  S..*..  ..  Wiggto.    UP. 


The  affidavit  was  objected  to,  on  the  part  of  the  United  States, 
and  rejected  by  the  court,  and  the  evidence  o£fered  received  without 
its  aid,  on  proof  being  made  of  the  handwriting  of  Agnilar,  the  gov- 
^nment  secretary. 

Much  evidence  was  introduced  to  prove  the  practice  and  rules  in 
use  in  the  offices  of  the  Spanish  government,  from  which  titles  to 
lands  issued.  We  think  the  evidence  was  admissible  ;  the  existence 
of  a  foreign  law,  especially  when  unwritten,  is  a  fact  to  be  proved, 
like  any  other  fact,  by  appropriate  evidence.  The  Spanish  province, 
of  Florida  was  foreign  to  this  country  in  1815,  when  the  transaction 
referred  to  purports  to  have  taken  place. 

A  principal  witness  to  prove  the  practice  in  the  government  secre- 
tary's office,  was  Alvarez,  who  had  been  a  clerk  in  it  from  1807  to 
the  time  of  the  change  of  government,  in  1821.  He,  and  others, 
establish  beyond  conlroversy,  that  persons  wishing  grants  of  land 
from  the  Spanish  government,  presented  a  memorial  to  the  governor, 
and  he  decreed  on  the  memorial,  in  the  form  pursued  in  Mrs.  Wig- 
gins's  case ;  that  the  decree  of  the  governor  was  filed  in  the  secre- 
tary's office,  and  constantly  retained  there,  unless,  in  cases  where  a 
royal  title  was  ordered  to  be  issued,  when  the  decree  was 
[  *  346  ]  transferred  to  the  escribano's  office.  Mrs.  Wiggins's  is  a 
case  of  the  first  class ;  and  the  petition  and  decree  could 
not  be  removed  from  the  government  secretary's  office.  These  papers 
were  not  recorded  in  books  there,  but  kept  in  files  or  bundles. 

The  evidence  given  to  the  grantee,  was  a  certified  copy  of  the 
decree,  or  of  the  memorial  and  decree,  by  the  government  secretary ; 
and  it  was  one  of  the  ordinary  duties  of  the  secretary  to  make 
certified  copies  of  memorials  and  decrees  for  the  use  of  the  parties. 
Grenerally,  the  decree  of  the  governor  directed  the  copy  to  be  made 
for  the  use  of  the  party ;  and  copies  made  by  the  government  secre* 
tary,  and  certified  by  him,  were  generally  received  as  evidence  of 
title  in  the  Spanish  courts  of  justice ;  the  copies  were  made  imme- 
diately after  making  the  decree,  and  delivered  to  the  party  when  he 
called  for  them.  No  seal  was  affixed  to  the  secretary's  certificate ; 
which  was  evidence  of  the  facts  to  which  it  certified,  in  a  case  like 
this.  The  duties  incumbent  on  the  government  secretary  of  Florida, 
derived  from  this  record,  and  other  sources,  we  have  no  doubt,  were 
such  as  are  proved ;  that  the  secretary  was  the  proper  officer  appoint- 
ed by  law  to  give  copies ;  and  that  the  law  trusted  him,  for  this  par- 
ticular purpose,  so  far  as  he  acted  under  its  authority.  It  follows,  in 
this  case,  as  in  all  others  where  the  originals  are  confined  to  a  public 
office,  and  copies  are  introduced,  that  the  copy  is  (first)  competent 
evidence  by  authority  of  the  certificate  of  the  proper  officer;  and 
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(second)  that  it  proves,  primd  fadey  the  original  to  be  of  file  in  the 
office,  when  the  copy  was  made.  And  for  this  plain  reason,  the  offi- 
Oct's  certificate  has  accorded  to  it  the  sanctity  of  a  deposition ;  he 
certifies,  <'  that  the  preceding  copy  is  faithfnlly  drawn  from  the  origi- 
nal, which  exists  in  the  secretary's  office  under  my  charge. 

The  same  doctrine  was  holden  in  this  court  in  Owings  v.  Hull,  9 
Pet.  624,  625.  The  copy  of  a  bill  of  sale  for  slaves,  made  and  of 
record  in  a  notary's  office  in  New  Orleans,  was  offered  in  evidence, 
without  accounting  for  the  original ;  and  objected  to  for  this  reason. 
By  the  laws  of  Louisiana,  the  original  could  not  be  removed  from 
the  notary's  office ;  and  he  was  authorized  to  give  a  copy.  This  was 
received  and  deemed  evidence  of  what  was  contained  in  the  original, 
and,  of  course,  that  it  existed  when  the  copy  was  made. 

Again,  in  Percheman's  case,  7  Pet  85,  it  was  decided  by  this  court, 
that  a  copy  of  a  Spanish  grant,  certified  by  the  government  secre- 
tary, could  be  given  in  evidence,  without  accounting  for  the  non- 
production  of  the  original ;  and  this,  on  general  principles,  which 
did  not  require  the  aid  of  legislation ;  much  reliance  in  that  case 
having  been  placed  upon  acts  of  congress  to  give  effect  to  the  certifi- 
cate. 

This  court,  in  The  United  States  v.  Delespine,  12  Pet  655,  recog- 
nized the  principle,  that  a  certified  copy,  such  as  the  one  before  us, 
was  evidence,  for  there  a  copy  of  the  first  copy  was  introduced ;  and 
when  speaking  of  the  first  copy,  the  court  say :  ^  The  first 
•  copy  was  made  from  the  original  filed  in  the  proper  office,  [  *  347  ] 
from  which  the  original  could  not  be  removed  for  any  pur- 
pose. That  copy,  it  is  admitted,  would  have  been  evidence  in  the 
cause."  The  original  copy  having  been  lost,  and  no  decree  being 
found  in  the  government  secretary's  office  in  favor  of  Delespine,  al- 
though there  was  proof  that  one  had  existed,  the  copy  of  the  first 
copy  was  received,  and  a  decree  founded  on  it 

Delespine's  case  is,  however,  prominently  distinguishable  from  the 
present  on  the  main  point  in  controversy ;  in  that  case,  there  was 
positive  proof  of  the  existence,  in  the  secretary's  office,  of  the  original 
cx>ncession ;  here,  there  is  none,  save  the  inference  that  arises  from 
Aguilar's  certificate,  with  some  other  circumstances ;  and  the  ques- 
tion is,  can  a  decree  for  the  land  be  founded  upon  these  proofs,  in 
the  face  of  the  fact  that  no  decree  or  evidence  of  the  claim  now  exists 
or  has  ever  been  known  to  exist  in  the  proper  office. 

We  have  established  that  the  copy  of  the  petition  and  decree  are 
made  primd  f&de  evidence  by  the  certificate  of  the  secretary.  "  What 
is  primd  fade  evidence  of  a  fact  ?  It  is  such  as,  in  judgment  of  law, 
is  sufficient  to  establish  the  fact ;  and,  if  not  rebutted,  remains  suffi* 
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cient  for  the  purpo&e."  Kelly  v,  Jackson,  6  Pet.  632.  And  is  it  re- 
butted in  this  case  ?  Had  the  papers  in  the  goyemment  secretary's 
office  been  carefully  kept,  and  had  this  claim  been  first  brought  for- 
ward at  a  late  day,  as  it  is'insisted  in  argument  it  was,  (that  is,  eigh- 
teen years  after  its  date,)  then  the  presumption  would  stand  against 
its  original  existence,  and  it  ought  to  be  rejected  if  the  certificate  had 
no  support.  But  this  is  far  firom  being  the  fact  The  survey  was 
made  by  the  proper  surveyor,  for  Mrs.  Wiggins,  March  23,  1821,  in 
conformity  to  the  memorial  and  decree,  and  which  refers  to  their  date. 
Then  again  she  pursued  this  claim  before  the  register  and  receiver 
of  the  land-office  of  East  Florida,  whilst  they  acted  as  a  board  of 
commissioners  for  the  examination  of  Spanish  claims  and  titles ;  and 
they  rejected  it  because  there  was  no  evidence  of  cultivation.  Truly, 
the  certificate  and  plot  of  the  survey  were  only  before  them  ;  but  as 
no  exception  appears  to  have  been  taken,  for  want  of  sufficient  evi* 
dence  of  the  existence  of  the  concession,  the  circumstance  of  the  non- 
production  of  it  before  the  board,  has  not  so  much  in  it  as  was  sup- 
posed in  the  argument. 

The  record  shows  why  such  vigorous  exertions  were  made,  either 
to  reject  or  to  destroy  the  force  of  Aguilar's  certificate.  The  attorney 
for  the  government  offered  to  prove,  by  William  G.  Davis,  that  Agoi- 
lar,  just  before  the  delivery  of  the  province  was  made  to  the  United 
States,  offered  to  forge  a  grant,  in  favor  of  the  witness,  for  a  tract  of 
land ;  and  the  attorney  also  offered  to  prove,  by  William  Levington, 
that  about  the  same  time,  Aguilar  offered  to  forge,  or  did  actually 
forge,  under  the  signature  of  the  former  governor,  White,  of  that 
province,  a  grant  of  land  in  favor  of  the  witness ;  which  evidence  the 
court  rejected,  and  we  think  correctly.  Aguilar  was  not  introduced 
as  a  witness ;  but  the  proof  offered  sought  to  establish  upon 
[  *  348  ]  him  forgery  and  fraud  in  other  instances,  so  as  to  *  destroy 
the  credit  of  his  certificate  in  this.  The  secretary  may  have 
been  honest  and  faithful  in  the  discharge  of  his  duties  in  1815,  and 
grossly  the  reverse  in  1821;  and  although  any  number  of  frauds 
should  be  established  upon  him,  still,  if  the  particular  act  sought  to 
be  avoided  be  not  shown  to  be  tainted  with  fraud,  it  cannot  be 
affected  with  other  frauds.  4  Pet.  297.  K  there  had  been  a  forgery 
in  this  instance,  it  is  probable  it  would  have  been  brought  to  light  at 
the  time  the  survey  was  made ;  the  making  of  which  is  the  control- 
ling fact  with  this  court,  coming  in  aid  of  the  certificate  of  Aguilar. 
For  it  must  be  admitted,  that  if  the  unsupported  certificate  had  been 
brought  forward,  and  the  claim  for  the  first  time  set  up  under  it  io 
July,  1833,  eighteen  years  after  it  bears  date,  that  it  could  not  have 
furnished  any  foundation  for  a  decree,  or  been  evidence  of  title  wor- 
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thy  of  credit  The  lapse  of  timey  the  silence  of  the  claimant,  and 
her  failure  to  have  presented  it  for  confirmation,  would,  under  the  cir- 
cumstances, have  been  conclusive  objections  to  its  credibility.  But 
the  existence  of  the  claim  in  1821,  is  rendered  certain  by  the  return 
of  the  surveyor-general;  and  before  the  American  tribunals  it  has 
been  steadily  pursued.   • 

Furthermore,  the  presmnption  that  the  original  memorial  and  con« 
cession,  supposed  to  have  been  on  file  in  the  government  secretary's 
oj£ce,  have  been  lost  or  destroyed,  is  very  strong.  After  the  papers 
were  taken  possession  of  in  1821,  by  the  authorities  of  the  United 
States,  they  were  almost  abandoned  in  an  open  house,  subject  to  the 
inspection  and  depredation  of  every  one ;  many  of  the  files  were  seen 
untied,  and  the  papers  scattered  about  the  room ;  the  doors  and  win- 
dows of  the  house  being  open.  There  can  hardly  be  a  doubt  that 
some  of  the  papiers  were  destroyed  or  lost. 

Nothing  is  therefore  found  in  the  condition  of  the  office  to  rebut 
the  primd  facie  presumption  furnished  by  the  secretary's  certificate, 
as  might  be  the  case  had  the  papers  been  kept  with  proper  care,  and 
especially  had  the  concessions  been  numbered  and  no  number  been 
missing. 

The  next  question  is,  does  the  concession  carry  with  it  the  condi- 
tions imposed  by  law  on  those  having  lands  given  to  them  for  the 
purposes  of  settiement  ?  The  object  of  the  applicant,  Mrs.  Wiggins, 
is  distinctiy  set  forth  by  her  memorial,  with  the  number  of  the  family 
of  which  she  was  the  head,  that  is,  five  children  and  five  slaves,  with 
herself.  By  the  regulations  of  Governor  White,  published  in  1803, 
it  was  declared,  that  to  each  head  of  a  family  there  should  be  distrib- 
uted fifty  acres,  and  to  the  children  and  slaves  sixteen  years  of  age, 
twenty-five  acres  for  each  one,  but  from  the  age  of  eight  to  sixteen 
years  only  fifteen  acres. 

Taking  the  slaves  and  children  all  to  have  been  over  sixteen,  there 
being  ten  of  them,  would  have  entitled  the  applicant  to  two  hundred 
and  fifty  acres  on  their  account,  and  fifty  acres  on  her  own,  which 
would  have  made  up  the  three  hundred  acres  applied  for. 

The  same  ordinance  provides :  ''  That  those  employed  in 
the  cityj  *  if  lands  be  granted  to  them  for  cultivation,  by   [  *  349  ] 
themselves  or  their  slaves,  it  shall  be  with  the  express  con- 
dition that  he  shall  commence  cultivation  within  one  month  after  the 
concession  of  them,  with  the  understanding  that,  if  they  do  not  do  it, 
they  will  be  granted  to  any  one  who  will  denounce  him,  and  verbally 
prove  it."     And  that  all  concessions  without  time  specified,  shall  be 
void,  and  held  as  though  not  made,  if  grantees  do  not  appear  to  take 
possession  and  cultivate  them  within  the  term  of  six  months. 
VOL.  XIII.  42 
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In  the  concession  to  Mrs.  Wiggins,  no  time  is  specified  for  the  set- 
tlement, and  the  government  of  the  United  States  may  take  advan- 
tage of  the  non-performance  of  the  condition  prescribed  by  law,  if 
the  8th  article  of  the  treaty  ^  with  Spain  does  not  provide  for  the 
omission.  It  stipulates :  <<  That  grants  of  land  made  by  Spain,  be- 
fore the  24th  of  Janaary,  1818,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the  same  extent  that  the  same 
grants  would  be  valid  if  the  territories  had  remained  under  the  do- 
minion of  Spain." 

It  was  adjudged  by  this  court,  in  the  cases  of  Arredondo  and  Per- 
cheman,  6  and  7  Pet.  691,  61,  that  the  words  "  shall  be  ratified  and 
confirmed,"  in  reference  to  perfect  titles,  should  be  construed  to  mean 
"are"  ratified  and  confirmed  in  the  present  tense.  The  object  of  the 
court  in  these  cases  was  to  exempt  them  firom  the  operation  of  the  8th 
article,  for  the  reason  that  they  were  perfect  titles  by  the  laws  of  Spain, 
when  the  treaty  was  made ;  and  that  when  the  soil  and  sovereignty 
of  Florida  were  ceded  by  the  2d  article,  private  rights  of  property 
were  by  implication  protected.  The  court,  in  its  reasoning,  most  justly 
held  that  such  was  the  rule  by  the  laws  of  nations,  even  in  cases  of 
conquest,  and  undoubtedly  so  in  a  case  of  cession ;  therefore,  it  would 
be  an  unnatural  construction  of  the  8th  article,  to  hold  that  perfect 
and  complete  titles,  at  the  date  of  the  treaty,  should  be  subject  to 
investigation  and  confirmation  by  this  government ;  and  to  reconcile 
the  article  with  the  law  of  nations,  the  Spanish  side  of  the  article 
was  referred  to  in  aid  of  the  meaning  of  the  American  side,  when  it 
was  ascertained  that  the  Spanish  side  was  in  the  present  tense; 
whereupon  the  court  held,  that  the  implication  resulting  firom  the  2d 
article,  being  according  to  the  law  of  nations,  that  and  the  8th  arti- 
cle were  consistent,  and  that  perfect  titles  "stood  confirmed"  by  the 
treaty,  and  must  be  so  recognized  by  the  United  States  and  in  our 
courts. 

The  construction  of  the  treaty  being  settled,  a  leading  inquiry  in 
the  cases  referred  to  was,  were  they  perfect,  unconditional  Spanish 
grants? 

Percheman's  had  no  condition  in  it;  and  the  only  difficulty  in- 
volved was,  whether  it  had  been  made  by  the  proper  authority.  The 
court  held  it  had  been  so  made. 

The  grant  to  Arredondo  and  son  was  for  four  leagues  square,  and 
made  as  a  present  grant  firom  its  date ;  with  the  subsequent  condi- 
tion that  the  grantees  should  settle  and  improve  the  land  in 
[  *350  ]   three  *  years,  and  on  failure,  the  grant  should  become  void; 
further,  that  they  should  settle  on  it  two  hundred  Spanish 
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fiunilies,  but  no  time  was  fixed  for  the  performance  of  this  condition. 
Possession  was  taken  and  improvements  made  within  the  three 
years,  but  the  families  were  not  settled  when  the  country  was  ceded. 
This  court  declared,  that  after  the  cession  of  Florida  to  the  United 
States,  the  condition  of  settling  Spanish  families  had  become,  prob- 
ably, impossible,  by  the  acts  of  the  grantor,  the  government  of 
Spain,  and  certainly  immaterial  to  the  United  States ;  therefore  the 
grant  was  discharged  from  the  unperformed  condition,  and  single. 

That  the  perfect  titles  made  by  Spain  before  the  24th  of  January, 
1818,  within  the  ceded  territory,  are  intrinsically  valid  and  exempt 
from  the  provisions  of  the  8th  article,  is  the  established  doctrine  of 
this  court,  and  that  they  need  no  sanction  from  the  legislative  or 
judicial  departments  of  this  country. 

But  that  there  were,  at  the  date  of  the  treaty,  very  mapy  claims 
whose  validity  depended  upon  the  performance  of  conditions  in  con- 
sideration of  which  the  concessions  had  been  made,  and  which  must 
have  been  performed  before  Spain  was  bound  to  perfect  the  titles,  is 
a  fact  rendered  prominently  notorious  by  the  legislation  of  congress, 
and  the  litigation  in  the  courts  of  this  country  for  now  nearly  twenty 
years.  To  this  class  of  cases  the  8th  article  was  intended  to  apply ; 
and  the  United  States  were  bound,  after  the  cession  of  the  country, 
to  the  same  extent  that  Spain  had  been  bound  before  the  ratification 
of  the  treaty  to  perfect  them  by  legislation  and  adjudication ;  and  to 
this  end,  the  government  has  provided  that  it  may  be  sued  by  the 
claimants  in  its  own  courts,  where  the  claims  shall  be  adjudged,  and 
the  equities  of  the  claimants  determined  and  settled  according  to  the 
law  of  nations,  the  stipulations  of  the  treaty  and  the  proceedings  un- 
der the  same,  and  the  laws  and  ordinances  of  the  government  from 
which  the  claims  are  alleged  to  have  been  derived. 

These  are  the  rules  of  decision  prescribed  to  the  courts  by  con- 
gress in  the  act  of  1824,^  c.  173,  §  2,  passed  to  settle  the  titles  of  Mis- 
souri and  Arkansas,  and  made  applicable  to  Florida  by  the  act  of 
1828,  c.  70,  §  6.2  By  the  6th  section  of  the  act  of  1824,  the  claimant 
who  has  a  decree  in  his  favor,  is  entitled  to  a  patent  from  the  United 
States,  by  which  means  his  equitable  claim  draws  to  it  the  estate  in 
fee.  These  are  the  imperfect  claims  to  which  the  8th  article  of  the 
treaty  with  Spain  refers. 

That  a  Spanish  concession  carrying  on  its  face  a  condition,  the 
performance  of  which  is  the  consideration  for  the  ultimate  perfect 
iitle,  is  void  unless  the  condition  has  been  performed  in  the  time  pre- 
scribed by  the  ordinances  of  Spain,  was  decided  by  this  court  after 
ihe  most  mature  consideration,  in  the  cause  of  the  United  States  p 

1  4  Stats,  at  Large,  62.  s  lb.  285. 
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Kingsley,  12  Pet  476,  which  is  the  leading  decision  upon  the  imper- 
fect titles  known  as  Mill  grants,  and  which  has  been  followed  by  al] 
others  coming  within  the  principles  then,  with  so  much  care 
[  •  351  ]  •  and  accuracy,  laid  down.  The  concession  to  IVIra.  Wig- 
gins, carrying  with  it  the  conditions  incident  to  settlement 
rights  by  the  ordinances  and  usages  of  Spain,  a  brief  notice  in  addi- 
tion to  what  has  already  been  said,  will  be  taken  of  the  regulations 
and  ordinances  governing  the  case.  Ab,  on  the  first  point,  the  prac- 
tice of  the  government  in  disposing  of  the  public  domain,  may  be 
proved  by  those  familiar  with  the  customs,  and  there  is  in  the  record 
very  satisfactory  proof  by  witnesses  of  the  laws  and  customs  govern- 
ing the  provincial  authorities  in  this  respect;  but  as  the  proof  is  in 
exact  accordance  with  the  published  ordinances  on  the  subject,  of 
course  the  written  law  will  be  relied  upon. 

After  the  passage  of  the  act  of  1828,  it  was  the  opinion  of  the 
attorney-general  of  the  United  States,  that  it  was  indispensable  to 
the  correct  decision  of  the  Florida  claims  by  this  court,  that  a  cot- 
rect  translation  into  the  English  language  should  be  made  of  the 
Spanish  and  French  ordinances,  affecting  the  land  titles  in  that 
country.  The  task  of  translating  and  compiling  them  was  assigned 
to  Joseph  M.  White,  Esq.,  then  of  Florida.  The  collection  was 
accordingly  made  and  translated,  and  the  manuscript  deposited  in 
the  state  department;  and  congress,  was  informed  of  the  fact,  by  a 
special  message  firom  the  President  of  the  United  States,  of  Febni- 
ary  11,  1829.  2  White's  Recopilacion,  9, 10.  It  was  afterwards 
published  by  Mr.  White ;  and  latterly,  he  has  published  a  second  and 
enlarged  edition,  which  is  the  one  referred  to  in  this  case. 

The  treaty  with  Spain  for  the  cession  of  Florida,  was  signed  2d 
February,  1819 ;  on  the  25th  of  November  preceding,  the  political 
and  military  governor,  Coppinger,  caused  to  be  published  an  ordi- 
nance setting  forth  the  conditions  on  which  concessions  for  settlement 
claims  had  been  issued ;  obviously  with  a  view  to  the  future  cession. 
2  White's  Recopilacion,  282-285.  From  the  ordinance  it  appears, 
<'  That  concessions  made  to  foreigners  or  natives,  of  large  or  small 
portions  of  land,  carrying  their  documents  with  them,  (which  shall 
be  certificates  issued  by  the  secretary,)  without  having  cultivated  or 
ever  seen  the  lands  granted  to  them,  such  concessions  are  of  no  value 
or  effect ;  and  should  be  considered  as  not  made,  because  the  aban- 
donment has  been  voluntary,  and  that  they  have  failed  in  complying 
with  the  conditions  prescribed  for  the  encouragement  of  population;" 
"  and,  therefore,  H;here  is  no  reason  why  they  should  not  revert  to  the 
class  of  public  lands,  making  null  the  titles  of  cession  which  were 
made  to  them." 
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Ten  years  had  been  the  time  required  for  cultivation  and  occupa- 
tion ;    this  rule  was  not  rigidly  adhered  to,  but  the   titles  were 
perfected  in  some  instances,  where  valuable  improvements  had  been 
made,  and  the  Occupation  had  been  short  of  ten  years ;  the  governors 
taking  in  consideration  the  disturbed  state  of  the  country.     These 
exceptions  were  abatements  of  the  general  rule,  requiring  ten  years 
cultivation  and  occupation ;  as  Mrs.  Wiggins,  however,  never  culti- 
vated or  occupied  the  land  claimed,  she  took  no  interest 
under  the  *  rule,  or  any  exception  made  to  it ;  and  it  is  free  [  *  352  ] 
from  doubt,  had  Spain  continued  to  govern  the  country,  no 
title  could  have  been  made  to  her;  nor  can  any  be  claimed  from  the: 
United  States,  as  successors  to  the  rights  and  obligations  of  Spain. 

It  is,  therefore,  adjudged  that  the  decree  below  be  reversed,  and 
the  petition  dismissed. 

15  P.  130,  226,  319;  16  P.  143;  I  H.  24;  2  H.  344;  5  H.  10;  7  H.  833;  9  H.  421 ;  IS  B. 

250;  17  H.  542. 


LiESSEE  OF  William  Pollard's  Heirs,  &c.,  Plaintif&  in  Error,  tr- 

Oaius  Kibbe,  Defendant  in  Error.^ 

14  P.  353. 

The  act  of  Maj  26,  1824,  (4  Stats,  at  Large,  66,)  granting  certain  lots  of  groand  to  the- 
corporation  of  the  city  of  Mobile,  and  to  certain  individuals,  in  using  the  terms,  *'  nevf 
grant  or  order  of  survey  by  the  Spanish  government,  during  the  time  at  which  they  had* 
power  to  make  the  same,"  refers  to  grants  made  by  the  local  authorities  of  Spain,  after 
the  acquisition  of  Louisiana  by  the  United  States,  and  before  the  cession  of  Florida,  ol 
lands  lying  between  the  Mississippi  and  Perdido  rivers,  and  in  dispute  between  the  two 
governments. 

Such  claims  are  not  beyond  the  reach  of  congress,  bnt  may  be,  and  in  this  case  have  beeik 
eonfirmed. 

The  case  is  stated  in  the  opinion  of  the  court 

Test  and  Webster^  for  the  plaintiffs. 

JTey,  contra. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court  [  *  360  \ 

The  writ  of  error  in  this  case  brings  up  the  record  of  the 
final  judgment  of  the  supreme  court  of  the  State  of  Alabama.     This 
case  is  brought  here  under  the  25th  section  of  the  Judiciary  Act  of 
1789;  2  that  court  being  the  highest  court  of  law  in  that  State  in 
i^hich  a  decision  could  be  had.     It  was  an  action  of  ejectment^ 
brought  to  recover  possession  of  a  lot  of  land  in  the  city  of  Mobilet 

1  Mr.  (Jhief  Justice  Taney  was  prevented  sitting  in  this  case  by  indisposition. 
*  1  Stats,  at  Lai^e,  85. 

42* 
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Upon  the  trial  of  the  cause,  the  plaintiff  claimed  title  to  the  premises 
in  quecjtion  mider  an  act  of  Congress,  and  the  decision  in  the  state 
court  was  against  the  right  and  title  so  set  up  and  claimed.  It  is, 
therefore,  one  of  the  cases  embraced  in  this  section  of  the  Judiciary 
Act,  which  gives  to  this  court  jurisdiction  to  revise  the  judgment  of 
the  state  court 

l^he  act  under  which  title  was  claimed,  was  passed  on  the  26th  of 
May,  1824,  Land  Laws,  885,  granting  certain  lots  of  ground  to  the 
corporation  of  the  city  of  Mobile,  and  to  certain  individuals  of  that 
city.  Although  the  judgment  of  this  court  must  be  confined  to  the 
error  alleged  in  the  decision  of  the  state  court,  upon  the  con- 
[  *  361  ]  *  struction  of  the  act  of  congress  under  which  title  was 
claimed,  it  becomes  necessary,  to  the  right  understanding  of 
the  act  which  was  drawn  in  question,  to  look  at  the  state  of  facts 
appearing  on  the  record.  It  being  a  private  act,  for  the  benefit  of 
the  city  of  Mobile  and  certain  individuals,  it  is  fair  to  presume  it  was 
passed  with  reference  to  the  particular  claims  of  such  individuals, 
and  the  situation  of  the  land  embraced  within  the  law  at  the  time  it 
was  passed. 

These  facts,  as  they  appear  on  the  record,  are  briefly  as  follow: 
On  the  trial,  the  plaintiff  gave  in  evidence  an  instrument  signed  by 
Cayetano  Perez,  dated  at  Mobile,  the  12th  day  of  December,  in  the 
year  1809,  purporting  to  be  a  petition  of  William  Pollard,  for  a  cer- 
tain lot  of  ground,  which  is  described  as  vacant,  at  the  river  side, 
between  the  canal,  which  is  called  John  Forbes  and  Company's,  and 
the  wharf  of  this  place,  corresponding  in  description  with  the  loca- 
tion of  the  lot  in  question  ;  and  a  grant  accompanying  the  petition, 
in  these  words :  '^  I  grant  the  petitioner  the  lot  or  piece  of  ground 
he  prays  for,  on  the  river  bank,  provided  it  be  vacant;"  which 
grant  was  rejected  by  the  commisaioneEs  appointed  by  the  govern- 
ment of  the  United  States,  to  investigate  and  report  upon  such 
claims,  because  of  the  vTant  of  improvement  and  occupation  of  the 
lot  The  defendant  gave  in  evidence  a  Spanish  grant,  dated  the  9th 
of  June,  in  the  year  1802,  to  John  Forbes  and  Company,  for  a  lot 
of  ground  80  feet  firont  on  Royal  street,  with  a  depth  of  304  feet 
to  the  east,  and  bounded  on  the  south  by  Government  street ;  which 
grant  was  recognized  by  the  commissioners  as  a  perfect  title,  and  so 
confirmed  by  congress.  A  map  or  diagram  is  referred  to  in  the 
record,  by  which  it  appears  that  the  lot  sued  for  is  east  of  Water 
street,  and  immediately  in  firont  of  the  lot  conveyed  by  the  above- 
mentioned  grant  to  John  Forbes  and  Company,  and  only  separated 
from  it  by  Water  street.  It  appeared  in  evidence,  that  previous  to 
the  year  1819,  and  until  fiilied  up  by  Curtis  Lewis,  the  lot  in  questioa 
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was,  at  ordinary  high  tide,  covered  with  water,  and  mainly  80  at  all 
stages  of  the  tide.  That  the  ordinary  high  water  flowed  from  the  east, 
to  about  the  middle  of  what  is  now  Water  street.  It  was  proved 
that  John  Forbes  and  Company  had  been  in  possession  of  the  lot 
granted  to  them  since  the  year  1802 ;  and  that  said  lot  was  known 
under  the  Spanish  government,  as  ^a  water  lot ;  no  lots  at  that  time 
existing  between  it  and  the  water. 

In  the  year  1823,  no  one  being  in  possession  of  the  lot  in  question, 
and  the  same  being  under  water,  Curtis  Lewis,  without  title,  or 
claim  under  title,  took  possession  of  and  filled  up  east  of  Water 
street,  about  36  or  40  feet  wide,  and  80  feet  deep  from  Watet 
street;  the  filling  up  being  north  of  Government  street,  at  the 
corner  of  that  and  Water  street.  Lewis  remained  in  possession 
about  nine  months,  when  he  was  ousted  in  the  night  time  by  James 
Innerarity,  one  of  the  firm  of  John  Forbes  and  Company;  who 
caused  to  be  erected  thereon  a  smith's  shop.  Lewis,  some  time 
after,  regained  the  possession  by  legal  process,  and  retained  it  until 
be  conveyed  away  the  same.  When  Lewis  took  possession, 
Water  *  street,  at  that  place,  could  be  passed  by  carts,  and  [  *  362  ] 
was  common.  The  defendant  connected  himself  through 
conveyances  for  the  premises  in  question,  with  the  grant  to  John 
Forbes  and  Company,  and  also  with  Curtis  Lewis,  and  the  mayor 
and  aldermen  of  the  city  of  Mobile. 

Such  being  the  situation  of  the  lot  in  question,  and  of  the  several 
claims  to  the  same,  the  act  of  the  26th  of  May,  1824,  was  passed. 
The  1st  section  of  this  act  can  have  no  bearing  upon  the  claim  set 
up  to  the  lot  in  question.  It  only  vests  in  the  city  of  Mobile  all  the 
right  and  claim  of  the  United  States  to  all  the  lots  not  sold  or  con- 
firmed to  individuals,  either  by  this  or  any  former  act,  and  to  which 
no  equitable  title  eidsts,  in  favor  of  any  individual,  under  this  or 
any  other  act  H^  therefore,  the  2d  section  applies  to  the  lot  in 
question  at  all,  it  is  excepted  out  of  the  1st  section,  lliat  the 
2d  section  does  apply  to  this  lot,  has  not  been,  and  cannot  be 
doubted.  That  section  is  as  follows :  ^  That  all  the  right  and  claim 
of  the  United  States  to  so  many  of  the  lots  of  ground  east  of  Water 
street,  and  between  Church  street  and  North  Boundary  street,  now 
known  as  water  lots,  as  are  situated  between  the  channel  of  the 
river  and  the  front  of  the  lots  known  under  the  Spanish  government 
as  water  lots,  in  the  said  city  of  Mobile,  whereon  improvements 
have  been  made,  be^nd  the  same  are  hereby,  vested  in  the  several 
proprietors  and  occupants  of  each  of  the  lots  heretofore  fronting  on- 
the  Biver  Mobile ;  except  in  cases  where  such  proprietor  or  occupant 
has  alienated  his  right  to  any  such  lot|  now  designated  as  a  watei 
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lot,  or  the  Spanish  government  has  made  a  new  grant  or  order  of 
survey  for  the  same,  during  the  time  at  which  they  had  the  power  to 
grant  the  same ;  in  which  case,  the  right  and  claim  of  the  United 
States  shall  be,  and  is  hereby,  vested  in  the  person  to  whom  such 
alienation,  grant,  or  order  of  survey  was  made,  or  in  his  legal  repre- 
sentatives. Provided,  that  nothing  in  this  act  contained,  shall  be 
construed  to  affect  the  claim  or  claims,  if  any  such  there  be,  of  any 
in^vidual  or  individuals,  or  of  any  body  politic  or  corporate." 

There  are  two  facts  to  be  collected  from  this  description  of  the 
lots  embraced  in  this  section  of  the  act,  which  must  be  kept  in  view 
in  deciding  this  question,  namely,  that  the  lots  on  the  west  side  of 
Water  street  were  known  under  the  Spanish  government  as  water 
lots ;  and  that  the  lots  on  the  east  side  of  Water  street,  are  now 
known  as  water  lots,  and  may  properly  be  distinguished  under  the 
denomination  of  old  water  lots,  and  new  water  lots. 

The  only  question  for  this  court  to  decide  is,  whether  the  state 
court  misconstrued  this  act,  by  deciding  against  the  right  and  titie 
set  up  under  it  by  Pollard's  heirs.  The  record  states,  that  the  court 
charged  the  jury,  that  if  the  lot  conveyed  as  above  to  John  Forbes 
and  Company,  by  the  deed  aforesaid,  was  known  as  a  water  lot 
under  the  Spanish  government,  and  if  the  lot  claimed  by  the  plain- 
tiffs, had  been  improved  at  and  previous  to  the  26th  day  of  May, 
1824,  (the  date  of  the  law,)  and  was  east  of  Water  street,  and  im- 
mediately in  front  of  the  lot  so  conveyed  to  John  Forbes 
[  'SBS  ]  and  Company,  'then  the  lot  claimed  passed  by  the  act  of 
congress  of  tiie  26th  of  May,  1824,  to  those  at  that  time 
owning  and  occupying  the  lot  so  as  above  conveyed  to  John  Forbes 
and  Company. 

The  facts  hypothetically  put  by  the  court  to  the  jury  had  been 
fully  proved  in  the  afiirmative,  and  indeed  were  not  at  all  denied ; 
to  wit,  that  the  lot  conveyed  to  John  Forbes  and  Company  was 
known  under  the  Spanish  government  as  a  water  lot ;  and  that  the 
lot  claimed  by  the  plaintiffs  had  been  improved  previous  to  the  26th 
of  May,  1824,  and  was  in  front  of  the  lot  conveyed  to  John  Forbes 
and  Company. 

The  construction  therefore  of  the  court  was,  substantially,  that 
the  act  conveyed  the  lot  in  question  to  the  owners  and  occupants  of 
the  lot  conveyed  to  John  Forbes  and  Company.  That  such  was  the 
construction  of  the  act  given  by  the  court,  is  conclusively  shown  by 
the  subsequent  part  of  the  charge;  that  it  was  immaterial  who 
made  the  improvements  on  the  lot  in  dispute  on  the  east  side  of 
Water  street  That  by  the  said  act  of  congress,  the  proprietor  of 
the  lot  on  the  west  side  of  Wat^r  street,  was  entitled  to  the  lot  on 
the  east  side  of  it. 
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If  this  construction  of  the  act  was  erroneons,  and  against  the  right 
claimed  by  the  plaintifis,  the  judgment  must  be  reversed.  The  act 
is,  undoubtedly,  very  obscurely  worded,  and  its  construction,  it  must 
be  admitted,  is  doubtfuL 

The  principal  difficulty  arises  upon  the  true  understanding  and 
reference  of  the  words,  "  whereon  improvements  have  been  made ;" 
whether  they  refer  to  improvements  on  the  lot  on  the  west  side  of 
Water  street,  or  on  the  lot  in  question  on  the  east  side  of  Water 
street.  The  grammatical  construction  would  undoubtedly  refer  the 
improvements  to  the  lot  on  the  west  side  of  the  street,  and  would  be 
carrying  into  effect  what  is  believed  to  be  the  general  course  of  policy 
in  most  of  the  United  States,  of  giving  a  preference  to  the  owner  oi 
land  on  the  shore  of  navigable  streams  of  water,  to  the  right  and 
privilege  of  the  land  under  the  water  between  high  and  low-water 
mark.  And  on  the  other  hand,  it  would  seem  unjust,  where  actual 
improvements  had  been  made  on  the  land  below  high-water  mark, 
to  disregard  and  take  away  such  improvements,  and  give  them  to 
the  owner  of  the  lot  on  the  west  side  of  the  street. 

The  evidence  as  to  the  extent  and  value  of  the  improvements  on 
the  lot  in  question  is  very  loose,  and  affords  but  little  information 
upon  that  point.  They  could  probably  have  been  but  of  little  value. 
They  were  made  by  Curtis  Lewis,  he  not  having  any  title,  or  even 
claim  of  title.  And  it  is  not  reasonable  to  suppose,  that  under  such 
circumstances,  and  firom  the  short  time  he  was  in  possession  before 
the  passage  of  this  act,  that  he  would  have  made  very  valuable  im- 
provements. And  if  the  intention  of  congress  had  been  to  give  the 
lots  on  the  east  side  of  Water  street  to  those  who  had  improved 
them,  it  would  have  required  but  a  very  plain  and  simple  declaration 
to  that  effect ;  and  might  have  been  just  and  equitable,  if  such  im- 
provements were  valuable.  But  it  is  difficult  to  conceive 
how  *  the  phraseology  in  the  act  could  have  been  adopted  [  *  364  ] 
to  indicate  such  intention. 

It  is  not,  however,  necessary  to  decide  upon  the  construction  of 
this  act,  as  between  the  confficting  claims  of  the  owner  of  the  lot  on 
the  west  side  of  Water  street,  and  those  who  had  made  improvements 
on  the  lot  on  the  east  side  of  that  street.  For  there  is  excepted  out 
of  the  act,  all  cases  where  the  Spanish  government  has  made  ''  a  new 
grant,"  or  order  of  survey  for  the  same,  during  the  time  at  which 
they  had  '^the  power''  to  grant  the  same;  in  which  cases  the  right 
and  claim  of  the  United  States  are  vested  in  the  person  to  whom 
such  grant  or  order  of  survey  was  made,  or  his  legal  representatives. 
And  if  the  plaintiffs  bring  themselves  within  this  exception,  the  right 
is  secured  to  them.  And  this  presents  the  question  as  to  the  con- 
Btaruction  to  be  given  to  this  exception. 
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Two  points  of  inquiry  seem  to  be  presented ;  one  relates  to  the 
description  of  the  grant  or  order  of  survey  therein  mentioned ;  and 
the  other  as  to  the  time  when  made.  The  exception  describes  these 
grants  or  orders  of  survey  as  "  new  grants"  or  orders  of  survey-  The 
t^m  ^  new,"  in  its  ordinary  acceptation,  when  applied  to  the  same 
subject  or  object,  is  the  opposite  of  old.  But  such  cannot  be  its 
meaning  as  here  used ;  for  there  is  no  pretence  that  two  grants  or 
orders  of  survey,  had  at  any  time  been  issued  for  the  same  lot.  Some 
other  meaning  must,  therefore,  be  given  to  it  And  it  doubtless  was 
used  in  relation  to  the  existing  condition  of  that  part  of  the  territory, 
when  grants  or  orders  of  survey  like  the  one  in  question  w^e  made. 
The  territory  had  been  ceded  to  the  United  States  by  the  Louisiana 
treaty ;  but  in  consequence  of  some  dispute  with  Spain  respecting 
the  boundary  line,  this  part  of  the  territory  remained  in  the  posses- 
sion of  Spain.  And  it  is  a  fact,  established  by  the  public  documents, 
and  laws  of  congress,  and  cases  which  have  come  before  this  court, 
that  during  the  period  between  the  cession  by  France,  and  the  ac- 
quiring possession  by  the  United  States,  Spain  continued  to  issue 
evidences  of  title  of  various  descriptions ;  some  complete  grants,  and 
others,,  which  were  only  inchoate  rights  or  concessions.  And  the 
term  ^^new"  was  very  appropriately  used  as  applicable  to  grants  and* 
orders  of  survey  of  this  description,  as  contradistinguished  from  those 
issued  before  the  cession.  And  this  construction  is  rendered  certain, 
when  the  description  of  the  grants  is  connected  with  the  subsequent 
part  of  the  sentence  as  to  the  time  when  made,  to  wit,  during  the 
time  at  which  the  Spanish  government  had  ^'  the  power"  to  grant  the 
same.  This  time,  according  to  every  reasonable  intendment,  must 
have  been  so  designated  with  reference  to  the  existing  state  of  the 
territory  as  between  the  United  States  and  Spain ;  the  right  to  the  ter- 
ritory being  in  the  United  States,  and  the  possession  in  Spain.  The 
language,  ^'  during  the  time  at  which  Spain  had  the  power  to  grant 
the  same,"  was,  under  such  circumstances,  very  appropriately  applied 
to  the  case.  It  could  with  no  propriety  have  been  applied  to  the 
case,  if  Spain  had  full  dominion  over  the  territory,  by  the 
[  *365  ]  union  of  right  and  *  possession;  and  in  this  view  it  is 
no  forced  interpretation  of  the  word  power,  to  consider  it 
here  used,  as  importing  an  imperfect  right,  and  distinguishable  from 
complete  lawful  authority.  And  indeed  no  other  sensible  construe* 
tion  can  be  given  to  the  language  here  used ;  and  the  course  of  tbe 
government  of  the  United  States,  with  respect  to  the  claims  originat* 
ing  during  this  period  would  seem  necessarily  to  call  for  this  construc- 
tion.    The  act  of  congress  of  the  25th  of  April,  1812,^  appointing 

i  2  Stats,  at  Large,  713. 
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commissioners  to  ascertain  the  titles  and  claims  to  lands  on  the  east 
side  of  the  River  Mississippi,  and  west  of  the  River  Perdido,  and  falling 
within  the  cession  by  France ;  embraced  all  claims  of  this  description ; 
it  extended  to  all  claims  by  virtue  of  any  grant,  order  of  survey,  or 
other  evidence  of  claim  whatsoever,  derived  from  the  French,  British, 
or  Spanish  governments.  And  the  reports  of  the  commissioners  shoW 
that  evidence  of  claims  of  various  descriptions,  issued  by  Spanish 
authority  down  to  the  year  1810,  came  under  the  examination  of  the 
commissioners;  and  the  legislation  of  congress  shows  many  laws 
passed  confirming  incomplete  titles,  originating  after  the  date  of  the 
treaty  between  France  and  Spain,  at  St.  Qdefonso. 

Such  claims  are  certainly  not  beyond  the  reach  of  congress  to  con« 
firm,  although  it  may  require  a  special  act  of  congress  for  that  purpose ; 
and  the  present  claim  being  founded  upon  such  act,  distinguishes  it 
from  the  doctrine  of  this  court  in  the  case  of  Foster  and  Elam  v, 
Neilson,  2  Pet.  253 ;  and  Garcia  v.  Lee,  12  Pet.  511.  And  such 
claims  have  been  recognized  by  this  court  as  existing  claims,  and  not 
treated  as  being  absolutely  void.  In  the  case  of  Delacroix  v.  Cham- 
berlain, 12  Wheat  699,  an  order  of  survey  issued  during  this  period, 
came  under  the  consideration  of  the  court.  It  bore  date  in  the  year 
1606.  The  court  said  this  order  of  survey  was  not  sufficient  to  sup- 
port an  action  of  ejectment  not  having  been  recorded  or  passed  upon 
by  the  board  of  commissioners  so  as  to  vest  a  legal  title.  But  the 
court  observed  that  this  order  of  survey  bears  date  at  a  time  when  the 
Spanish  authorities  were  in  the  actual  possession  of  Mobile,  where 
the  land  lies,  and  it  was  claimed  as  a  part  of  the  Floridas,  then  be- 
longing to  the  Spanish  crown ;  and  the  United  States  claimed  it  as 
part  of  Louisiana.  That  the  United  States,  having  since  purchased 
the  Floridas,  .without  having  previously  settled  the  controverted  boun- 
dary, rendered  it  unnecessary  to  examine  these  conflicting  claims. 
And  the  court  add,  if  the  United  States  and  Spain  had  settled  this 
dispute  by  treaty,  before  they  extinguished  the  claim  of  Spain  to  the 
Floridas,  the  boundary  fixed  by  such  treaty  would  have  bound  all 
parties.  But  as  that  was  not  done,  the  United  States  have  never,  so 
far  as  we  can  discover,  distinguished  between  the  concessions  of  land 
made  by  the  Spanish  authorities  within  the  disputed  territory,  while 
Spain  was  in  the  actual  possession  of  it,  from  concessions  of  a  similar 
character  made  by  Spain,  within  the  acknowledged  limits.  We  will 
not,  therefore,  raise  any  question  upon  the  ground  of  want  of  author- 
ity in  the  intendant  to  make  such  concession.  Nothing 
more  'is  to  be  understood  firom  this  case,  than  that  the  [  •'366  ] 
couri^  did  not  consider  the  circumstance  that  the  concession 
being  made  whilst  Spain  was  in  the  actual  possession  of  the  territoryi 
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had  prevented  congress  from  acting  on  the  subject  of  such  conces- 
sions. And  when  congress,  in  the  act  of  26th  of  May,  1824,  excepts 
certain  grants  or  orders  of  survey,  made  by  Spain  daring  the  time 
at  which  they  had  the  power  to  grant  the  same ;  the  concloaion  ia 
irresistible,  that  it  included  grants  like  the  one  to  William  Pollard, 
npw  jn  question.  This  grant  bears  date  on  the  9th  day  of  December, 
in  the  year  1809,  and  was  rejected  by  the  commissioners  for  want  of 
improvement  and  occupation ;  and  not  because  it  was  absolutely 
void.  But  suppose  it  had  been  void  under  the  then  existing  laws  in 
relation  to  these  lands,  it  could  not  prevent  congress  from  afterwards 
confirming  this  grant  The  act  of  the  26th  of  March,  1804,'  2  Story, 
939,  §  14,  declaring  certain  grants  void ;  could  not  affect  the  one  to 
PoUaxd,  which  was  made  in  the  year  1809,  after  the  passage  of  that  law. 

But  if  the  construction  of  the  act  of  the  26th  of  May,  1824,  is 
doubtful,  as  it  is  admitted  to  be,  the  act  of  the  2d  July,  1836,^  is 
entitled  to  great  weight  in  aiding  to  remove  that  doubt.  It  is  an  act 
specially  for  the  relief  of  William  Pollard's  heirs.  It  declares  that 
there  shall  be,  and  hereby  is,  confirmed  unto  the  heirs  of  William 
Pollard,  deceased,  a  certain  lot  of  ground,  situated  in  the  city  of 
Mobile,  and  bounded  as  follows,  to  wit :  On  the  north  by  what  was 
formerly  known  as  John  Forbes  and  Company's  canal ;  on  the  west 
by  Water  street,  on  the  south  by  the  King's  wharf,  and  on  the  east 
by  the  channel  of  the  river ;  being  the  description  of  the  lot  now  in 
question  ;  and  directing  a  patent  to  be  issued  in  the  usual  form  for 
the  same.  There  is  a  proviso,  declaring  that  this  act  shall  not  inters 
fere  with  or  affect  the  claims  of  third  persons.  But  giving  to  this 
proviso  its  full  force  and  effect,  the  enacting  clause  is  a  legislative 
construction  of  the  act  of  1824,  and  locates  the  patent  thereby  directed 
to  be  issued  upon  the  lot  now  in  question.  They  are  acts  in  pari 
materia^  and  are  to  be  construed  together ;  and  in  such  a  manner,  if 
the  language  will  reasonably  admit  of  it,  as  to  permit  both  acts  to 
stand  together  and  remain  in  full  force.  It  is  not  to  be  presumed 
that  congress  would  grant  or  even  simply  release  the  right  of  the 
United  States  to  land  confessedly  before  granted.  This  would  be 
only  holding  out  inducements  to  litigation.  And  these  two  acts  can- 
not stand  together  without  considering  the  lot  in  question  as  coming 
within  the  exception  of  the  act  of  1824 ;  and  the  act  of  1836,  as  a 
confirmation,  (as  it  purports  to  be,)  of  the  title  to  the  heirs  of  William 
Pollard. 

The  judgment  of  the  supreme  court  of  the  State  of  Alabama  is, 
accordingly,  reversed. 

— . —  i .  ■  ■«—  .  —  >- ' ' 

*  2  Stats,  at  Large,  287.  >  6  lb.  680. 
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AFLean,  J.     I  agree  to  the  judgment  of  reversal  in  this  case ;  and 
as  my  opinion  is  mainly  fomided  on  the  constmction  of  the 
2d  section  of  the  *  act  of  1824^  without  reference  to  the  ex-  f  *  367  j 
ceptions  it  contains,  I  will  state,  in  a  very  few  words,  my 
views  in  regard  to  that  section. 

It  declares  ^^  that  all  the  right  and  claim  of  the  United  States  to  so 
many  of  the  lots  of  ground  east  of  Water  street,  and  between  Church 
street  and  North  Boundary  street,  now  known  as  water  lots,  as  are 
situated  between  the  channel  of  the  river  and  the  front  of  the  lots 
known  under  the  Spanish  government  as  water  lots,  in  the  said  city 
of  Mobile,  whereon  improvements  have  been  made,  be  and  the 
same  are  hereby  vested  in  the  several  proprietors  and  occupants  of 
each  of  the  lots  heretofore  frontiiig  on  the  Biver  Mobile ;  except  in 
cases  where  such  proprietor  or  occupant  has  alienated  his  right  to 
any  such  lot,  now  designated  as  a  water  lot,  or  the  Spanish  govern- 
ment has  made  a  new  grant,"  &a 

The  lots  first  named  in  this  section  are  those  to  which  the  right 
of  the  United  States  is  relinquished ;  and  those  lots  are  now  denom- 
inated water  lots,  in  contradistinction  to  those  called  water  lots 
under  the  Spanish  government. 

'<^A11  the  right  and  claim  of  the  United  States  is  relinquished  to  so 
many  of  the  lots  of  ground."  Then  follows  a  description  of  the 
locality  of  these  lots,  lying  "east  of  Water  street,  and  between 
Church  street  and  North  Boundary  street,  now  known  as  water  lots, 
as  are  situated  between  the  channel  of  the  river  and  the  front  of  the 
lots  known  under  the  Spanish  government  as  water  lots,  in  the  said 
city  of  Mobile;"  and  here  the  description  of  the  locality  of  these 
lots  ends,  and  the  words  "  whereon  improvements  have  been  made," 
foUow.  Now  I  entertain  no  doubt  the  improvements  must  be  made 
on  the  lots  first  named,  and  to  which  the  United  States  relinquish 
their  right,  and  not  on  those  lots  named  merely  to  show  the  local 
situation  of  the  present  water  lots.  And  this  is  the  constraction 
given  to  the  section  by  the  supreme  court  of  Alabama. 

The  improvements,  then,  must  be  made  on  the  water  lot ;  and  the 
lot  in  controversy  in  this  case  is  a  water  lot. 

•  The  court  instructed  the  jury  that  "  if  the  lot  claimed  by  the 
plaintiffs  had  been  improved  at  and  previous  to  the  26th  May,  1824, 
and  was  east  of  Water  street,  and  immediately  in  front  of  the  lot  so 
conveyed  to  John  Forbes  and  Company,  then  the  lot  claimed  passed 
by  the  act  of  congress  to  those  at  that  time  owning  and  occupying 
the  lot  so  as  above  conveyed  to  John  Forbes  and  Company ;  and  that 
it  was  immaterial  who  made  the  improvements  on  the  disputed  lot." 
VOL.  XIII.  43 
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The  second  section  gives  to  the  proprietor  of  the  lot  fironting  Ihe 
water  lot,  such  water  lot,  provided  it  has  been  improved. 

Now,  two  things  mnst  concur  to  give  a  title  under  this  act ;  and 
these  are,  proprietorship  of  the  front  lot,  and  improvements  on  the 
water  lot  But,  by  whom  must  these  improvements  be  made  or 
owned  at  the  passage  of  the  law  ? 

The  act  does  not  specify ;  and  the  court  instructed  the  jury  that 
if  improvements  were  made  it  was  not  material  by  whom  they  were 
made.     Can  this  be  the  true  construction  of  th6  act  ? 

Congress  did  not  intend  to  give  to  the  proprietor  of  the 
[  *  368  ]  front  lot  *  the  water  lot,  unless  it  was  improved ;  nor  did 
they  intend  to  give  to  the  perscm  who  had  improved  the 
water  lot  such  lot,  unless  he  was  tHe  proprietor  of  the  front  lot.  The 
improvements  of  the  water  lot  were  as  essential  to  the  claim  of  title 
under  this  act  as  the  proprietorship  of  the  front  lot.  And  can  it  be 
supposed  that  congress  intended  to  give  the  water  lot  to  the  propri* 
etor  of  the  front  lot,  for  the  reason  that  the  water  lot  had  been  im- 
proved by  a  stranger?  In  other  words,  that  congress,  by  a  solemn 
act  of  legislation,  would  give  a  lot  of  ground  to  one  man,  because  it 
had  been  improved  by  another  ?  This  is  the  principle  asserted  by 
this  construction ;  and  it  is  so  unjust,  and  so  directly  opposed  to  the 
legislation  of  congress  in  regard  to  the  preemptive  rights,  on  the 
ground  of  improvements,  that  I  am  unwilling  to  sanction  it.  There 
is  no  instance  in  the  entire  history  of  legislation  by  congress  where 
they  have  sanctioned  such  a  principle*  The  policy  has  been  to  secure 
to  the  individual  the  benefits  of  his  own  labor  and  expenditure.  And 
I  am  of  the  opinion  that  unless  the  proprietor  of  the  front  lot  was, 
on  the  26th  May,  1824,  also  the  proprietor  of  the  improvements  on 
the  water  lot,  he  can  claim  no  title  under  the  act 

Baldwin,  J.  I  fully  concur  with  the  court  on  all  the  points  embraced 
in  their  opinions,  as  well  as  the  reasons  assigned ;  being  fully  satis- 
fied with  the  construction  given  to  the  acts  of  congress  of  1804, 1824, 
and  1836,  I  have  no  desire  to  add  any  thing  to  the  conclusive  views 
presented  in  the  opinion.  But  there  are  other  important  considera- 
tions necessarily  connected  with  the  merits  of  the  case,  which  induce 
me  to  notice  them  in  a  separate  opinion,  leading  to  the  same  coo- 
elusion  on  other  grounds. 

As  it  has  been  my  assigned  duty  on  several  occcisions  to  examine 
the  subject  of  daims  and  tides  to  land  in  the  various  territories  which 
the  United  States  acquired  by  cession  from  Georgia,  France,  and 
Spain,  a  broad  and  varied  field  of  investigation  has  been  opened,  on 
a  part  of  which  tnere  has  been  no  ooinion  of  this  court  as  yet  deliv< 
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eied*  That  part  is  a  review  of  the  political  condition  of  the  territory 
between  the  Perdido  and  Mississippi,  from  1800  to  1821,  under  the 
Louisiana  treaty,^  the  various  acts  of  the  executive  and  legislative 
departments  of  this  government  in  relation  to  its  cession,  occupation, 
government,  and  adjustment  of  claims  therein,  the  constitution  and 
laws  of  nations ;  before  the  ratification  of  the  treaty  of  1819,^  and  in 
connection  with  that  treaty ;  the  judicial  exposition  of  both  treaties 
by  this  court.  It  is  a  subject  of  high  concern  to  numerous  claimants 
of  land  within  that  territory ;  to  the  United  States,  both  in  interest 
and  in  relation  to  the  formal  complaints  made  by  Spain  of  the  omis- 
sion '^  to  cause  the  grants  of  the  king  to  be  respected,  according  to 
the  stipulation  of  the  eighth  article  of  the  treaty  of  1819."  This 
complaint  was  made  soon  after  the  decision  of  the  case  of  Foster 
and  Elam  v.  Neilson,  2  Pet.  253,  in  1829 ;  and  in  1832,  the 
secretary  of  state,  after  the  decision  of  the  case  of  *  Arre-  [  *  369  ] 
dondo,  6  Pet.  691,  made  to  the  house  of  representatives  a 
long  and  full  report  in  relation  to  these  grants,  in  which  he  states  the 
opinion  of  the  executive  department  to  be  most  decidedly  in  favor  of 
their  confiurmation,  on  every  ground  on  which  they  could  be  consid- 
ered; and  especially  on  the  faith  and  honor  of  the  United  States 
pledged  in  the  treaty.  He  felt  himself  to  be  unable  to  answer  what 
he  declared  to  be  the  just  demands  and  complaints  of  Spain,  and 
assigned,  as  the  sole  reason  why  the  executive  had  not  recommended 
an  inmxediate  confirmation  of  the  grants  by  congress,  the  two  decis- 
ions of  this  court  in  those  two  cases. 

Under  such  circumstances,  I  take  this  occasion  to  throw  this 
responsibility  from  the  court  in  the  course  now  pursued,  and  hope  to 
show  most  clearly  that  those  decisions  have  hitherto  been  much  mis- 
apprehended ;  and,  when  taken  in  connection  with  subsequent  ones, 
they  most  conclusively  establish  the  right  of  the  grantees  of  Spain 
in  the  disputed  territory,  derived  from  grants  made  between  1803 
and  1810,  whUe  Spain  was  in  the  undisputed  possession  v^est  of  the 
Perdido,  independently  of  the  treaty  of  1819,  d  fortiori  by  its  stipu- 
lations. In  so  doing,  I  admit  in  the  fullest  manner,  for  all  the  pur- 
poses of  this  case,  and  the  principles  it  involves,  that  this  court  is 
bound  to  take  the  east  boundary  of  Louisiana  to  be  the  Perdido ; 
that  it  was  a  political  question,  which,  having  been  settled  by  the 
political  departments  of  the  government,  cannot  be  questioned  in 
this  ;  and  that,  as  held  in  Foster  and  Elam,  2  Pet.  809,  no  title  can 
be  maintained  under  a  Spanish  grant ;  <'  singly  "  on  the  ground  that 
the  Spanish  construction  of  the  treaty  of  1803  was  right,  and  the 
American  construction  wrong. 

^  S  Stats,  at  Large,  200.  8  lb.  252. 
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Keeping  this  principle  in  view,  I  shall  consider  the  title  of  the 
plaintiff  under  a  Spanish  concession  made  in  1809,  by  the  lawful 
authority  of  the  king,  independent  of  its  confirmation  by  any  special 
ax^t  of  congress ;  as  resting  on  its  validity  by  the  laws  of  nations,  the 
constitution  of  the  United  States,  the  ordinance  of  1787,  the  two 
treaties,  and  the  general  course  of  legislation  by  congress  in  relation 
to  government  and  property  in  the  disputed  territory.  It  wiU  be 
observed  that  the  claim  of  the  plaintiff  was  duly  filed  and  recorded, 
pursuant  to  the  acts  of  congress  for  adjusting  claims  to  land  west  of 
the  Perdido ;  he  is,  therefore,  not  deprived  of  any  benefit  which  they 
confer,  or  rights  which  are  reserved,  but  may  rely  on  any  support 
they  may  give  to  his  title,  by  his  having  complied  with  all  the  requi- 
sitions enjoined.  On  a  subject  so  broad,  so  interesting,  so  vitally 
affecting  the  rights  of  private  property,  under  cessions  by  foreign 
powers  or  the  States  of  this  Union,  to  the  United  States,  the  course 
of  argument  or  opinion  has  hitherto  been  too  limited  on  the  course 
of  the  political  departments  of  the  government  to  save  the  necessity 
of  the  course  herein  pursued.  It  has  been  rather  assumed  than  de- 
duced from  that  detailed  investigation  which  can  alone  lead  to  a 
satisfactory  result,  on  matters  so  complicated  and  interwoven  into 

our  system  of  territorial,  state,  and  federal  governments. 
[  •  370  ]  *  In  1800,  Spain  ceded  Louisiana  to  France,  by  the  treaty 
of  St  Ildefonso,  but  retained  peaceable  possession  till 
May,  1803,  when  it  was  surrendered  to  France  in  the  same  manner 
in  which  it  was  ceded  by  the  previous  treaty,  declaring  that  "  the 
limits  of  both  shores  of  the  Mississippi  shall  remain  forever  fixed  by 
the  treaty  of  Paris,  in  1763 ;  and,  consequently,  the  settlements  from 
the  River  Manshack,  or  Iberville,  to  the  line  which  divides  the  Amer- 
ican territory  from  the  dominions  of  the  king,  shall  remain  in  the 
possession  of  Spain,  and  annexed  to  West  Florida,"  Vide  2  Pet 
203 ;  White's  Comp.  164. 

In  October,  1803,^  congress  authorized  the  President  to  take  pos- 
session of  and  occupy  the  territory  ceded  by  France  to  the  United 
States,  and  to  organize  a  temporary  government,  ''  for  maintaining 
and  protecting  the  inhabitants  of  Louisiana  in  the  firee  enjoyment  of 
their  liberty,  property,  and  religion."     2  Story,  907. 

In  December  following,  France  surrendered  the  province  to  the 
United  States,  as  it  was  ceded  by  Spain  to  France,  under  the  same 
clauses  and  conditions,  &c. ;  and  as  this  court  have  declared,  *'  in 
every  respect  with  all  its  rights  and  appurtenances,  as  it  was  held 
by  France,  and  received  by  France  from  Spain,"     10  Pet  732. 


^  2  Stats,  at  Large,  245. 
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Spain  then  was  in  the  possession  of  the  disputed  territory,  by  the 
consent  of  France,  expressed  in  the  surrender  of  Louisiana ;  and  the 
acceptance  of  the  surrender  by  France  to  the  United  States,  as  she 
received  it  from  Spain,  was  equally  a  consent  by  the  United  States 
to  the  continuance  of  the  possession  of  Spain.  Though  the  United 
States  soon  asserted  her  right  to  the  "  sovereignty  and  propriety  " 
over  and  in  the  territory  as  far  east  as  the  Perdido,  no  attempt  was 
made  to  disturb  the  possession  of  Spain  till  1810.  From  1803  till 
October,  1810,  the  condition  of  the  country  was  this :  Spain  was  the 
acknowledged  sovereign  defactOj  in  the  peaceable  exercise  of  all  the 
powers  of  government,  and  claiming  to  be  also  the  sovereign  dejure; 
the  United  States  neither  asserting  nor  exercising  the  powers  of  a 
government  de  facto^  but  asserting  her  right  as  sovereign  de  jure 
under  the  treaty  of  1803 ;  and  as  this  court  said :  ''  No  practical 
application  of  the  laws  of  the  United  States  to  this  part  of  the  terri- 
tory was  attempted,  nor  could  be  made  while  the  country  remained 
in  the  actual  possession  of  a  foreign  power."    2  Pet.  304. 

In  October,  1810,  the  President,  by  his  proclamation,  ordered  mili 
tary  possession  to  be  taken  of  the  disputed  territory ;  declared  the 
laws  of  the  United  States  to  be  in  force  within  it ;  and  ordered  the 
inhabitants  to  be  obedient  thereto ;  but  it  was  also  declared,  that,  in 
the  hands  of  the  United  States,  the  territory  was  '^  still  left  a  subject 
of  fair  and  friendly  negotiation  and  adjustment,"  &c.  And,  '<  under 
the  full  assurance  that  the  inhabitants  shall  be  protected  in  the  enjoy- 
ment of  their  liberty,  property,  and  religion."  Vide  3  State  Papers, 
Foreign  Relations,  897,  398.  Proclamation  at  large.  At  this  time 
there  was  a  revolutionary  convention  in  session  at  Baton  Rouge, 
within  the  disputed  territory,  claiming  to  be  an  independent 
*  government,  to  be  admitted  into  the  Union,  and  also  [  *  371  ] 
claiming  the  <'  unlocatcd  lands  "  therein.     Ibid.  395,  396. 

In  replying  to  these  propositions,  the  secretary  of  state,  in  No- 
vember, 1810,  in  asserting  the  right  of  the  United  States  as  far  as  the 
Perdido,  by  the  treaty  of  1803,  says :  "  The  delivery  of  possession 
has,  indeed,  been  deferred,  and  the  procrastination  has  been  hereto- 
fore acquiesced  in  by  this  government,  from  a  hope  patiently  indulged, 
that  amicable  negotiation  would  accomplish  the  purpose  of  the  United 
States,"  &c.  The  secretary  then  makes  these  remarks  :  "  The  vacant 
land  of  this  territory,  thrown  into  common  stock  with  all  the  other 
vacant  land  of  the  Union,  will  be  a  property  in  common  for  the  na- 
tional uses  of  all  the  people  of  the  United  States.  The  commimity 
of  interest  upon  which  this  government  invariably  acts,  the  lib- 
eral policy  which  it  has  uniformly  displayed  towards  the  people 
of   the  teiritories,  (a  part  of  .which   policy  has  ever   been   a   just 
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regard  to  honest  settlers,)  will,  nevertheless,-  be  a  sofficient  pledge 
to  the  inhabitants  of  West  Florida,  for  the  early  and  continaed 
attention  of  the  federal  legislature  to  their  situation  and  their 
wants.'^     Ibid.  398. 

In  inclosing  the  President's  proclamation  to  the  goyemor  of  Mis* 
sissippi,  the  secretary  of  state  directs  him  to  do  whatever  his  powers 
will  warrant  to  ''  secure  to  the  inhabitants  the  peaceable  enjoyment 
of  their  liberty,  property,  and  religion,  and  to  place  them  as  far  as 
may  be  on  the  same  footing  with  the  inhabitants  of  the  other  districfs 
under  his  authority."     Ibid.  396,  397. 

In  January,  1811,  the  President  recommended  to  congress,  in  a 
confidential  message,  the  expediency  of  authorizing  him  '^to  take 
temporary  possession  of  any  part  of  Florida,  in  pursuance  of  arrange. 
ments  with  the  Spanish  authorities,  and  for  making  provision  for  the 
government  of  the  same  daring  such  possession."  3  State  Papers, 
Foreign  Affairs,  394,  395.  A  law  was  accordingly  passed,  giving  the 
authority  required  as  to  the  territory  east  of  the  Perdido,  and  south 
of  Greorgia  and  the  Mississippi  territory,  and  for  organizing  a  govern- 
ment for  the  protection  and  maintenance  of  the  inhabitants  of  the 
said  territory  in  the  full  enjoyment  of  their  liberty,  property,  and 
religion.  At  the  same  time  congress  resolved,^  under  certain  contin- 
gencies, on  the  <'  temporary  occupation  of  the  territory  adjoining  the 
south  border  of  the  United  States ;  they  at  the  same  time  declare  that 
the  said  territory  shall  in  their  hands  remain  subject  to  future  nego- 
tiation." 2    6  Laws,  692,  593. 

In  February,  1813,  the  President  was  authorized  ^  to  occupy  and 
hold  ail  that  tract  of  country  called  West  Florida,  which  lies  west  of 
the  Perdido,  not  now  in  the  possession  of  the  United  States ; "  for 
which  purpose,  and  '^  for  affording  protection  to  the  inhabitants,  under 
the  authority  of  the  United  States,  the  President  was  authorized  to 
employ  the  military  and  naval  force  of  the  United  States."  6  Laws 
of  the  United  States,  593.  This  resolution  and  law  remained 
\  *  372  ]  unpublished^ till  1821,  after  the  final  ratification  of  the  *  treaty 
of  1819,  but  under  them  the  whole  disputed  territory  was 
taken  and  held  by  the  United  States,  till  it  was  annexed  to  the  adja- 
cent States  by  acts  of  congress. 

In  1812,  that  portion  which  was  situated  between  the  Iberville, 
the  Mississippi,  the  east  branch  of  Pearl  River,  and  the  Mississippi 
territory,  was  annexed  to  Louisiana,  on  condition  that  a  law  should 
be  passed  ''  securing  to  the  people  of  the  said  territory  equal  rights, 
privileges,  benefits,  and  advantages,  vrith  those  enjoyed  by  the  people 
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of  the  other  parts  of  the  State."  ^  Vide  2  Story,  1224, 1230.  A  lai^ 
was  passed  by  Louisiana,  in  compliance  with  this  condition.  In  May 
of  the  same  year,  that  portion  which  was  situated  between  the  east 
boundary  of  Louisiana  and  the  Perdido,  was  annexed  to  the  Missis- 
sippi territory,  to  be  governed  "by  the  laws  now  in  force,  or  which 
may  be  hereafter  enactedi  and  the  laws  and  ordinances  of  the  United 
States  relative  thereto,  as  if  the  same  had  originally  formed  a  part 
thereof,"  ^  &c,  2  Story,  1248 ;  by  subsequent  acts,  this  part  of  the 
territory  was  divided  between  Mississippi  and  Alabama,  and  thence 
formed  a  part  of  those  States,  the  former  of  which  was  admitted  into 
the  Union  before  the  signature  of  the  treaty  of  1819,  and  the  latter  in 
December  following.     Vide  3  Story,  1617, 1620,8 1634,*  1735, 1804.* 

2  Pet,  308. 

From  this  summary  view  of  the  course  of  the  executive  and  legis- 
lative branches  of  the  government,  it  is  apparent  that  they  were  in 
the  assertion  of  the  territorial  rights  of  the  United  States,  as  claimed 
by  them  under  the  treaty  of  1803 ;  it  is  also  apparent  from  the  solemn 
pledges  made  by  both  departments,  that  the  possession  of  the  country 
was  taken  and  held  by  force,  yet  subject  to  future  negotiation  as  to 
the  right  of  sovereignty  and  propriety,  and  full  assurances  to  the  in- 
habitants of  being  maintained  and  protected  in  the  firee  enjoyment 
of  their  property. 

Before  proceeding  to  the  stipulations  of  either  treaty,  it  is  now 
necessary  to  notice  those  acts  of  congress  which  are  referred  to  in  the 
President's  proclamation  of  1810,  in  which  he  declares :  <^  That  the 
acts  of  congress  relating  to  this  territory,  though  contemplating  a 
present  possession  by  a  foreign  authority,  have  contemplated  also  an 
eventual  possession  of  the  said  tenitory  by  the  United  States,  and 
are  accordingly  so  framed  as  to  extend  their  operation  to  the  same.'' 

3  State  Papers,  For.  Aif.  397. 

The  principles  of  this  proclamation  were  adopted  by  congress, 
whereby  the  laws  which  bound  the  inhabitants  of  the  disputed  terri- 
tory, at  the  same  time  protected  them  in  their  rights  of  property,  as 
completely  as  in  the  Island  of  Orleans,  or  west  of  the  Mississippi ; 
these  laws  were  suspended  in  their  operation  during  the  occupation 
of  Spain,  but  applied  to  the  whole  country  ceded  by  France  to  the 
United  States,  as  soon  as  it  came  into  their  possession ;  and  their 
provisions,  from  the  first  to  the  last,  are  of  a  uniform  character. 
Whenever  Congress  gave  authority  to  take  possession  of  the  ceded 
territory,  and  provide  for  its  temporary  government,  the  de- 
clared *  object  was,  *'  to  maintain  and  protect  the  inhabitants  [  *  373  ] 
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in  the  enjoyment  of  their  property/'  &c.,  as  has  been  seen  in  the  act 
of  1803.    2  Story,  907. 

By  the  act  of  1804,  it  was  provided  that  «  no  law  shall  be  valid 
which  is  inconsistent  with  the  laws  and  constitution  of  the  United 
States."  2  Story,  933.  "  The  laws  in  force  in  the  said  territory, 
and  not  inconsistent  with  this  act,  shall  continue  in  force  until  altered, 
modified,  or  repealed."     2  Story,  937. 

The  act  of  1805,^  authorized  a  government  similar  to  that  of  the 
Mississippi  territory,  and  declared  the  ordinance  of  1787  in  force, 
(except  as  to  the  descent  of  estates,  and  slavery,)  and  contijiued  the 
existing  laws  till  altered,  &c. ;  it  also  authorized  the  admission  of  the 
territory  into  the  Union,  according  to  the  third  article  of  the  treaty 
of  1803.    2  Story,  963,  964. 

As  this  act  placed  the  whole  ceded  territory  under  the  same  system 
of  government  as  Mississippi,  we  must  look  to  the  acts  of  1798  ^  and 
1800,®  which  organized  a  government  over  that  territory,  (before  any 
cession  was  made  by  Greorgia  to  the  United  States,)  without  the 
consent  of  Georgia,  and  while  the  whole  territory  over  which  the 
United  States  thus  assumed  jurisdiction,  was  claimed  by  Georgia. 
This  is  necessary,  in  order  to  ascertain  what  effect  the  United  States 
intended  that  their  occupation  of  the  territory  then  in  controversy 
should  have  upon  the  rights  of  Georgia,  or  of  the  proprietors  of  lands 
claiming  under  that  State.  This  is  the  more  important,  when  the 
compact  with  Georgia,  in  1802,  is  applied  to  the  preexisting  state 
of  things  in  the  territory  in  dispute  between  her  and  the  United 
States ;  for  it  will  be  found  in  all  respects  analogous  to  the  State  of 
things  existing  in  the  country  west  of  the  Perdido,  before  the  treaty 
of  1819  took  effect ;  and  that  the  proclamation  of  the  President,  and 
the  acts  of  congress,  for  taking  the  possession  of  West  Florida,  and 
annexing  it  to  the  contiguous  territories  first,  and  then  to  the  States, 
contain  pledges  fully  as  strong,  and  to  the  same  import,  as  those  given 
to  Georgia  by  this  provision  of  the  acts  of  1798  and  1800 :  "  That 
the  establishment  of  the  said  government  shall  in  no  respect  impair 
the  right  of  the  State  of  Greorgia,  or  of  any  person  or  persons,  either 
to  the  jurisdiction  or  the  soil  of  the  said  territory ;  but  the  rights  and 
claims  of  the  said  State,  and  of  all  persons  interested,  are  hereby  de- 
clared to  be  as  firm  and  available  as  if  this  act  had  never  been  made.'' 
1  Story,  495,  778. 

In  connection  with  this  provision,  it  must  be  observed,  that  up  to 
1797,  Spain  had  claimed  and  occupied  the  southern  portion  of  the 
Mississippi  territory  as  part  of  Florida ;  pursuant  to  the  treaty  of 
1795,^  she  surrendered  all  the  country  north  of  the  31^  north  latitude 

1  a  Stats,  at  Lai^,  822.  >  1  lb.  649.  3  2  lb.  69.  4  Jb.  138. 
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to  the  United  States.  The  words,  "  any  ^  and  "  all  persons,"  extend, 
therefore,  as  well  to  those  who  claimed  lands  north  of  that  line  nnder 
Spain,  as  those  who  claimed  under  Georgia;  and  as  Spain  had  re- 
linquished her  rights  to  the  territory,  those  of  Georgia  alone  were 
noticed,  while  the  grantors  of  either  stood  on  the  same  precise  footing 
under  these  laws.  But  the  treaty  of  1795,  between  the 
•  United  States  and  Spain,  gave  those  claiming  under  her  [  *  374  J 
this  protection.  "  It  is  also  agreed,  that  the  inhabitants  of 
the  territory  of  each  party,  shall  respectively  have  free  access  to  the 
courts  of  justice  of  the  other ;  and  they  shall  be  permitted  to  prosecute 
suits  for  the  recovery  of  their  property,  &c. ;  and  the  proceedings  and 
sentences  of  the  said  courts,  shall  be  the  same  as  if  the  contending 
parties  had  been  citizens  or  subjects  of  the  said  (same)  country.'^ 
Art.  20, 1  Laws  U.  S.  276. 

This  analogy  between  the  condition  of  the  territory  south  of  the 
31^  north  latitude,  and  west  of  the  Perdido,  and  that  which  lies  north, 
thereof,  has  been  made  the  more  applicable  by  the  act  of  1812,  which, 
it  has  been  seen,  applies  the  laws  and  ordinances  of  the  United 
States,  and  the  laws  then  in  force,  to  the  territory  west  of  the  Per- 
dido, precisely  as  "  if  it  had  formed  originally  a  part  of  the  Missis- 
sippi territory."  2  Story,  1248.  And  as  the  act  of  1805  put  the 
territorial  government  of  Louisiana  and  Mississippi  on  the  same 
footing,  all  the  laws  applicable  to  the  one  must  be  applied  to  the 
other  and  every  part  of  it,  whenever  the  United  States  assumed  the- 
powers  of  government.  The  act  of  1805  adopted  the  ordinance  of 
1787,  enacted  for  the  government  of  the  territory  north  and  west  of 
the  Ohio  in  general  terms ;  the  act  of  1798  is  more  explicit  in  de- 
claring :  "  That  from  the  establishment  of  the  said  government,  the 
people  of  the  aforesaid  territory  shall  be  entitled  to  and  enjoy  all  and 
singular  the  rights,  privileges,  and  advantages  giranted  <<by  that 
ordinance,"  in  as  full  and  ample  manner  as  they  are  enjoyed  "  by 
them."    1  Story,  495. 

Among  these  rights,  &c.,  are  that  of  trial  by  jury,  the  writ  of 
habeas  corpusy  judicial  proceediQgs  according  to  the  course  of  the 
common  law,  the  protection  of  property,  the  inviolability  of  contracts, 
and  the  right  of  admission  into  the  Union,  on  an  equal  footing  with 
the  original  States.  1  Laws  U.  S.  479.  In  addition  to  which,  the 
third  article  of  the  Louisiana  treaty  stipulates,  that  "  the  inhabitants 
of  the  ceded  territory  shall  be  incorporated  in  the  Union  of  the 
United  States,  and  admitted  as  soon  as  possible,  according  to  the 
principles  of  the  federal  constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citizens  of  the  United  States ; 
and,  in  the  mean  time,  they  shall  be  maintained  and  protected  in 
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the  free  enjoyment  of  their  liberty,  property,  and  the  religion  Ihey 
profess." 

This,  then,  was  the  condition  of  the  disputed  territory  and  its  in- 
habitants, from  the  time  the  United  States  took  possession  and 
governed  it  as  a  part  of  their  territory.  The  right  of  sovereignty 
and  general  propriety  remained  subject  to  pending  negotiation ;  the 
civil  rights  of  the  people,  and  their  rights  of  property  were  protected 
by  various  acts  of  congress ;  the  ordinance  of  1787,  the  treaty  of 
1803,  and  the  constitution  of  the  United  States.  The  local  laws  re- 
mained in  force  till  altered,  and  the  political  rights  of  the  people  were 
such  as  existed  in  all  the  other  territories.  1  Pet.  542.  When 
these  territories  became  States,  the  inhabitants  thereof  be- 
[  *  375  ]  came  *  citizens  of  those  States,  and,  as  such,  entitled  to  all 
the  rights  which  citizens  enjoyed  in  other  States ;  and  Ihe 
subjects  of  Spain,  who  owned  or  claimed  property,  had,  by  tiie 
twentieth  article  of  the  treaty  of  1795,  the  same  right  of  suing  for  its 
recovery  in  the  courts  of  the  United  States,  as  one  of  its  citizens  had 
9  Pet.  234. 

On  this  state  of  things,  the  treaty  of  1819  had  no  influence ;  at 
the  time  of  its  ratification,  the  whole  disputed  territory  was  annexed 
to  the  contiguous  States ;  the  inhabitants  were  incorporated  in  the 
Union,  and  were  citizens  of  the  United  States ;  and  the  respective 
States,  in  virtue  of  what  this  court  most  truly  denominate  acts  of 
"  sovereign  power,"  exercised  by  them  under  the  treaty  of  1803,  over 
a  part  of  what  the  United  States  insisted  and  Spain  denied,  was  a 
part  of  Louisiana ;  claiming  only  to  stand  in  the  place  of  the  king, 
and,  during  negotiation,  to  exercise  the  powers  and  rights  which  he 
had  exercised  till  1810 ;  the  United  States  had  never  attempted  by 
law  to  impair  any  right  of  private  property,  or  to  insert  such  stipula- 
tion into  the  treaty  of  1819,  (2  White's  B«c.  498,)  but  expressly  dis- 
claimed such  intention,  and  admitted  the  validity  of  all  fair  grants. 
2  White's  Rec.  499,  &c. 

Every  public  act  of  congress  from  1803  till  1813,  which  authorized 
the  President  to  take  possession  of  Louisiana,  or  to  establish  therein 
a  temporary  government,  and  every  law  which  related  to  the  subject, 
contained  an  express  guarantee  of  property;  the  same  guarantee  was 
also  given  by  the  President  in  1810,  when,  in  virtue  of  the  act  of 
1803,  he  took  forcible  and  military  possession  of  the  disputed  territory. 
And  congress  confirmed  this  guarantee  by  their  secret  acts  of  1811 
and  1813 ;  unless  protection  to  the  inhabitants  of  the  territory  con- 
sisted in  confiscating  their  lands,  and  depriving  them  of  the  property 
acquired  under  the  government  and  laws  of  Spain,  while  she  held 
possession  with  the  consent  of  the  United  States.     Every  act  of  the 
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executive  and  legislative  branches  of  the  government,  shows  that  the 
contest  with  Spain  was  for  the  right  of  sovereignty  over  the  territory, 
and  the  propriety  in  the  vacant  land  therein ;  not  for  the  right  to  what 
had  been  granted  according  to  the  laws  of  Spain,  or  which  had  other- 
wise become  private  property.    6  Pet.  735. 

Claiming  the  territory  between  the  Perdido  and  the  Mississippi  by 
the  Louisiana  treaty,  the  United  States  were  bound,  by  the  express 
terms  of  the  second  article,  which  included  "  Islands  belonging  to 
Louisiana,  all  public  lots  and  squares,  vacant  lands,  and  sdl  public 
buildings,  fortifications,  barracks,  and  other  edifices,  which  are  not 
private  property."  7  Pet  87,  88.  No  land  which  was  not  vacant^ 
(no  land  which  was  private  property,)  passed  to  the  United  States, 
but  was  excepted  from  the  cession,  not  only  by  the  second  article,  but 
by  the  guarantee,  by  the  United  States,  to  the  inhabitants  in  the  third 
article,  of  the  free  enjoyment  of  their  property,  until  their  admission 
into  the  Union.  From  the  pledge  to  maintain  and  protect  this  right, 
the  United  States  never  set  up  any  absolution,  or  from  the  pledge  to 
hold  the  territory  subject  to  future  negotiation.  What  was 
considered  as  vacant  land  by  the  executive  department  •  in  [  *  376  ] 
1810,  has  been  seen  by  the  letter  of  the  secretary  of  state,  on 
the  same  day  as  the  proclamation  of  the  President,  that  land  which 
was  to  be  thrown  into  the  common  stock,  with  all  the  other  vacant 
land  of  the  United  States,  for  the  national  uses  of  all  the  people 
thereof;  land  which  remained  as  a  part  of  the  royal  domain  when 
the  United  States  took  possession  in  virtue  of  the  treaty  of  1803, 
which  was  not  private  property. 

This  state  of  things  as  to  government  and  property  in  the  disputed 
territory,  fully  justified  the  view  which  the  executive  department  of 
the  government  took  of  this  subject  in  1832,  which  was  in  perfect 
accordance  with  the  proclamation  of  the  President  twenty-two  years 
before,  and  with  the  course  of  the  legislature  from  1811  to  1819,  in 
relation  to  the  rights  of  private  property  in  the  disputed  territory, 
held  under  grants  of  the  Spanish  authorities,  before  the  United  States 
took  possession.  It  was  by  both  departments  the  most  solemn  recog- 
nition of  the  principle,  that  a  contest  between  the  two  governments 
concerning  territorial  boundary,  did  not  and  should  not  impair  in- 
dividual rights  of  property,  and  of  its  practical  operation  on  grants 
made  by  the  government  in  possession ;  and  such  recognition  car- 
ried with  it  the  most  sacred  obligations,  to  carry  that  principle  out 
in  all  its  consequences,  independently  of  any  stipulation  in  the  treaty 
of  1819. 

By  the  third  article  of  the  Louisiana  treaty,  the  United  Statea 
were  bound  to  protect  smd  maintain  the  inhabitants  of  the  ceded 
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territory,  "  in  the  free  enjoyment ''  of  their  "  property,"  until  they 
were  incorporated  into  the  Union;  and  when  so  incorporated,  to 
admit  them  '^  to  the  enjoyment  of  all  the  rights,  advantages,  and  im- 
mmiities  of  citizens  of  the  United  States."  From  the  moment  of 
such  incorporation,  the  constitution  of  the  United  States,  and  its 
amendments,  interposed  between  the  inhabitants  and  the  legislative 
power  of  the  United  States  the  same  guarantee  which  any  citizen 
of  any  other  State  had  a  right  to  claim  for  the  enjoyment  of  his  prop- 
erty ;  and  every  proprietor,  alien,  or  citizen,  had  the  same  constitu- 
tional right  to  invoke  the  protection  of  the  judicisd  power  of  the  State 
or  Union,  against  the  invasion  of  his  rights  of  person  or  property, 
wherever  he  might  be  located.    2  Pet  235. 

That  such  incorporation  was  by  acts  "  of  sovereign  power  by  the 
United  States,"  exerted  by  military  operations,  expelling  the  existing 
authority  of  Spain,  and  compelling  the  inhabitants  to  submit  to  that 
of  the  United  States,  so  far  from  diminishing,  increases  their  con- 
stitutional and  treaty  obligation ;  for  such  forced  submission  is  in  the 
nature  of  articles  of  capitulation,  the  observance  of  which  is  en- 
joined by  the  laws  and  practice  of  all  civilized  nations.  1  Pet.  542. 
The  proclamation  of  the  President  and  the  acts  of  congress  de- 
clared the  terms  on  which  the  United  States  established  their  author- 
ity ;  the  inhabitants  submitted,  and  thereby  became  entitled  to  the 
threefold  protection  of  the  constitution,  treaty,  and  law  of  nations. 
2  Dall.  1,  &c. 

Had  Spain  made  a  voluntary  transfer  of  the  allegiance 
[  *  377  ]  of  her  *  Subjects  in  this  part  of  Louisiana,  as  she  did  in  the 
residue,  the  duty  of  the  United  States  could  not  have  been 
doubted ;  it  never  has  been  doubted  by  any  department  of  the  govern- 
ment, or  any  member  of  it,  as  to  every  other  portion  of  the  territory 
ceded  by  the  treaty  of  1803 ;  and  the  universal  opinion  of  the  people 
and  government  has  been,  that  the  rights  acquired,  and  the  obliga- 
tions imposed  by  that  treaty,  were  throughout  concomitant.  Spain, 
indeed,  might  deny  the  right  of  the  United  States  west  of  the  Per- 
dido,  to  have  become  in  any  way  strengthened  by  the  annexation  of 
that  part  of  Louisiana  to  the  adjacent  States,  by  an  act  of  war  or 
mere  sovereign  power;  but  when  the  United  States  undertook  to 
construe  and  execute  the  treaty  in  their  own  way;  and  as  they 
did  in  asserting  their  rights  accruing  by  the  cession ;  every  rule 
and  principle  of  national  honor,  faith,  and  law,  would  be  vio- 
lated, if  they  should  deny  their  duty  to  comply  with  the  terms  of 
tlie  treaty,  which  alone  gave  them  any  right,  or  with  the  pledges 
which  they  gave  when  they  took  possession  in  virtue  of  its  stip- 
ulations. 
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It  matters  not  by  what  right  the  United  States  held  the  disputed 
territory,  at  the  time  of  its  incorporation  into  the  Union  ;  had  it  been 
done  without  the  color  of  right,  or  had  East  Florida  been  so  incor- 
porated before  the  treaty  of  1819,  the  consequences  would  have  been 
the  same ;  by  the  very  and  sole  act  of  such  incorporation,  the  in- 
habitants became  citizens  of  the  United  States,  their  property  was 
protected,  and  alien  proprietors  became  entitled  to  all  rights  secured 
to  them  by  any  treaty  between  their  sovereign  and  the  United 
States. 

In  addition  to  these  considerations,  the  acts  of  congress  firom  1803 
till  1811,  before  the  United  States  took  forcible  possession,  which, 
as  the  President  declared  in  his  proclamation  in  1810,  were  <<so 
framed"  as  to  apply  to  that  territory  whenever  the  contemplated 
eventual  possession  by  the  United  States  should  take  place,  se* 
cured  to  the  inhabitants  every  protection  which  those  laws,  the 
treaty,  and  ordinance  of  1787  could  impart ;  and  no  subsequent  law 
has  attempted  to  impair  any  right  thus  secured,  denied  its  exist- 
ence, or  asserted  any  right  in  the  United  States  to  lands  which  were 
private  property  in  1810.  A  more  clear  and  correct  exposition  of 
the  policy  and  course  of  the  United  States,  cannot  be  presented  than 
the  following  remarks  of  the  secretary  of  the  treasury,  in  present* 
ing  a  plan  for  the  final  adjustment  of  all  claims  by  Spanish  grants, 
pursuant  to  resolutions  of  the  senate  and  house  of  representatives 
in  1818, 

^  In  presenting  a  plan  of  final  adjustment,  in  which  no  other 
description  of  claims  are  comprehended  than  those  which  are  founded 
upon  patents  and  concessions  issued  by  the  several  governments 
which  have  at  different  times  exercised  sovereign  jurisdiction  over 
the  late  prqvince  of  Louisiana,  as  held  by  France,  the  undersigned, 
&c.,  has  proceeded  upon  the  conviction  that  ample  provision  has  al- 
ready been  made  for  the  adjustment  of  all  claims  to  lands  contem- 
plated by  the  resolution  founded  upon  evidence  inferior  to 
patents  and  concessions.  *  He  has  arrived  at  this  conviction  [  *  378  ] 
by  a  careful  examination  of  the  several  acts  of  congress  for 
ascertcdning  and  adjusting  land  titles  in  Louisiana,  which  have  been 
passed  since  the  20th  day  of  December,  1803,  the  period  at  which 
possession  was  taken  of  that  province  by  the  United  States.  This 
long  series  of  acts,  commencing  with  the  26th  March,  1804,  and 
terminating  with  the  29th  April,  1816,  presents  an  uninterrupted  and 
nniform  course  of  relaxation  in  favor  of  land  claimants  of  every 
description.  This  relaxation  has  generally  been  efiected  by  compre- 
hending descriptions  of  cases  not  recognized  by  previous  acts,  by  ex- 
tending the  time  within  which  notices  of  claims  and  production  of 
VOL.  XIII.  44 
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evidence  were  required,  and  by  giving  authority  not  only  to  decide 
upon  such  claims,  but  to  revise  and  confirm  such  as  had  been  pre- 
viously rejected.  When  it  is  considered  that  in  all  these  respects 
relaxations  have  been  frequent,  and  that  the  evidence  upon  which 
the  claims  have  in  the  first  instance,  and  in  each  successive  revision 
been  decided,  has  in  most  cases  been  that  alone  which  has  been  pro- 
duced by  the  party  in  interest,  it  is  extremely  improbable  that  injua- 
tice  has  been  done  by  the  rejection  of  claims  which  ought  to  have 
been  confirmed." 

'^  Considering  then  that  the  titles  to  lands  in  the  State  of  Louisi- 
ana, west  of  the  east  boundary  of  the  island  of  New  Orleans,  so  far 
as  they  are  derived  from  or  dependent  upon  any  act  of  congress,  are 
correctly  and  finally  settled ;  nothing  more  is  necessary  than  to  pre- 
scribe a  rule  by  which  the  validity  of  titles  not  dependent  upon  the 
acts  of  congress  may  be  promptly  and  legally  determined,"  &c.  3  State 
Pap.  Public  Lands,  393. 

The  secretary  then  presented  a  bill  providing  for  the  final  adjust* 
ment  of  claims  to  lands  throughout  the  whole  extent  of  Louisiana, 
including  those  in  the  disputed  territory,  but  it  was  not  enacted  into 
a  law ;  congress,  however,  continued  to  act  as  they  had  before  done, 
in  a  spirit  of  unceasing  liberality  towards  claimants,  each  successive 
law  relaxing  from  the  strictness  of  former  ones. 

This  is  apparent  from  an  inspection  of  the  various  acts  of  con- 
gress from  1805,  in  relation  generally  to  claims  to  land  in  Louisiana; 
as  the  principles  of  this  case  require  a  reference  only  to  those  laws 
which  relate  to  the  territory  between  the  Perdido  and  the  Missis- 
sippi, the  others  need  not  be  noticed  any  further  than  in  the  pre- 
ceding general  review  by  the  secretary  of  the  treasury,  and  the 
following  declaration  made  by  this  court  in  1827,  in  inference  to 
the  legislation  of  congress,  which  is  quoted  in  the  opinion  in  the 
present  case ;  that  "  the  United  States  have  never,  so  far  as  we  can 
discover,  distinguished  between  the  concessions  of  land  made  by 
the  Spanish  authorities  within  the  disputed  territory,  whilst  Spain 
was  in  the  actual  occupation  of  it,  from  concessions  of  a  similar 
character  made  by  Spain  within  the  acknowledged  limits."  12  Wheat 
600,  601. 

This  declaration  will  be  found  to  be  fully  justified  by  a  reference 
to  all  the  acts  of  congress,  in  relation  not  only  to  their  whole  terri- 
tory acquired  by  the  treaty  of  1803,  but  to  that  which  waa 
[  •  379  ]  acquired  •by  the  compact  or  treaty  of  cession  between 
Greorgia  and  the  United  States,  in  1802.  By  this  compact, 
Georgia  ceded  to  the  United  States  the  right  of  soil  and  jurisdiction, 
to  all  the  territory  within  her  chartered  boundaries,  which  was  situated 
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west  of  the  Chatahouchee,  on  certain  conditions ;  one  of  which  was 
that  all  grants  of  land  made  by  the  British  or  Spanish  governments, 
before  the  25th  October,  1795,  &c.,  should  be  confirmed ;  to  carry 
which  into  eflfect,  various  laws  were  passed  in  1803,  1804,  and  1805. 
8  Story,  894,^  952,2  966.8  These  acts  related  to  the  territory  north 
of  31*-^  of  latitude,  which  had  been  the  subject  of  controversy  be- 
tween the  governments  of  Florida,  while  under  Great  Britain,  and 
Greorgia,  within  which  the  governor  of  West  Florida  had  made  grants 
before  the  cession  to  Spain  by  the  treaty  of  peace  in  1783 ;  within 
which  Spain  made  grants  from  that  time  till  1797,  when  she  gave  up 
possession  to  the  United  States ;  and  within  which  Georgia  had  also 
made  grants  up  to  the  Mississippi.  It  was,  therefore,  in  the  strictest 
sense,  disputed  territory,  claimed  by  the  three  parties,  the  United 
States,  Spain,  and  Georgia,  at  the  date  of  the  grants.  The  laws  re- 
lating to  the  adjustment  of  titles  to  land  therein,  necessarily  referred 
to  grants  made  by  a  government  de  facto,  which  the  United  States 
denied  was  a  government  de  jwre  ;  and  the  laws,  being  on  a  kindred 
subject,  would  of  course  be  analogous  in  their  provisions,  and  re- 
ceive the  same  construction,  as  those  which  related  to  the  territory 
which  was  in  dispute  between  the  United  States  and  Spain,  from 
1804  tm  1821. 

In  examining  the  provisions  of  all  the  laws  for  adjusting  the  claims 
to  lands  in  Louisiana  and  Florida,  they  will  be  found  to  be  patterned 
from  those  in  relation  to  the  compact  with  Georgia ;  and,  as  will  be 
seen  hereafter,  have  been  construed  alike  by  this  court  The  first  law 
which  related  exclusively  to  claims  to  land  west  of  the  Perdido,  was 
passed  in  1812;  the  previous  laws  applied  generally  to  Louisiana 
'as  ceded  by  the  treaty,  making  no  distinction  between  that  part 
which  was  disputed,  and  that  which  was  in  the  possession  of  the 
United  States,  as  surrendered  in  1803.  But  as  the  practical  operation 
of  the  laws  of  the  United  States  depended  on  the  President,  in  his 
execution  of  the  authority  conferred  on  him  by  the  act  of  1803,  2 
Story,  907 ;  it  is  evidept,  that  these  laws  could  not  be  carried  into 
effect  by  establishing  land-offices  and  organizing  boards  of  commis- 
sioners  to  adjust  claims  to  land  within  that  part  of  the  territory, 
which  was  at  the  time  occupied  and  governed  by  Spain.  No  govern- 
ment can  exercise  legislative  -powers  within  the  territory  actually  in 
the  possession  of  another  sovereign;  this  can  be  done  only  when 
such  possession  is  displaced  by  force,  or  surrendered  by  treaty,  or 
otherwise ;  hence  it  appears,  that  no  provision  was  made  for  the  ad- 
justment of  claims  to  lands  west  of  the  Perdido,  till  by  the  President's 

^  2  Stats,  at  Large,  229.  » lb.  808.  3  lb.  824. 
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proclamation,  the  resolution  and  acts  of  congress,  the  United  States 
had  obtained  possession  of  the  greater  part  of  West  Florida.  Then 
the  act  of  1812  provided  for  the  appointment  of  commissioners,  with 

the  powers  conferred  by  former  laws ;  directed  all  claimants 
[  •  380  ]  •to  lands  in  the  disputed  territory,  to  deliver  notice  and 

evidence  of  their  claims  within  a  limited  time,  and  to  state 
the  written  evidence  thereof;  whether  the  claims  arose  under  the 
Britbh,  French,  or  Spanish  governments,  together  with  the  nature 
and  extent  thereof,  &c.,  &c.  Provided,  That  where  the  claim  is  by  a 
complete  grant,  it  shall  not  be  necessary  to  have  any  other  evidence 
entered  than  the  original  grant,  order  of  survey,  and  plot  of  the  land 
On  failure  to  deliver  notice  of  the  claim  as  required  by  law,  the  claim 
shall  never  after  be  confirmed  or  recognized  by  the  United  States,  or 
any  written  evidence  thereof,  which  shall  not  be  recorded  ever  after 
be  admitted  in  evidence  in  any  court  of  the  United  States,  against 
any  grant  w^hich  may  thereafter  be  made  by  the  United  States. 
2  Story,  1235.  The  commissioners  are  empowered  to  inquire  into 
the  justice  and  validity  of  all  claims  filed  with  them ;  and  it  is  made 
their  duty  to  ascertain  whether  the  land  claimed  has  been  inhabited 
cmd  cultivated,  when  it  commenced,  when  it  was  surveyed,  by  whom, 
on  what  authority ;  and  every  matter  which  may  affect  the  justice 
and  validity  of  the  claim;  to  arrange  the  claims  into  classes,  accord- 
ing to  their  respective  merits,  and  to  make  a  report  thereon  for  the 
fiLaal  action  of  congress.  2  Story,  1235.  By  the  act  of  1814,'  the 
commissioners  were  directed  to  receive  evidence  in  support  of  any 
claims  not  embraced  in  the  former  law.  2  Story,  1427.  Pursuant 
to  these  laws,  reports  were  made  by  the  commissioners  classifying 
the  claims  thus :  — 

1.  Claims  founded  on  complete  British,  French,  or  Spanish  grants, 
which  in  their  opinion  are  valid,  agreeable  to  the  laws,  usages,  and 
customs  of  such  governments ;  in  all  four  hundred  and  thirty  claims. 

2.  Claims  founded  on  orders  of  survey,  (requette,)  permission  to 
settle,  or  other  written  evidence  of  claim  derived  fi-om  either  govern- 
ment,  which  ought  to  be  confirmed ;  in  all  four  hundred  and  twenty- 
six  claims. 

3.  Claims  founded  on  complete  grants  said  to  be  derived  under 
such  governments,  which,  in  the  opinion  of  the  commissioners,  are 
not  valid ;  in  all  fifty-eight  claims. 

4.  Claims  founded  on  orders  of  survey,  &c.,  which  ought  not  to  be 
ronfirmed ;  in  aJl  two  hundred  and  ninety-eight. 

5.  Claims  of  actual  settlers  not  derived  firom  either  government; 
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in  all  one  thousand  four  hundred  and  twenty.  Vide  Reports  of 
commissioners.  3  State  Papers,  Public  Lands,  6,  7,  5,  38-48, 13, 58, 
59,  66,  67-76,  254-268. 

The  reasons  for  rejecting  the  third  and  fourth  classes  of  claims,  are 
founded  on  the  fourteenth  section  of  the  act  of  1804 ;  that  they  were 
made  after  the  cession  by  France  to  the  United  States ;  that  the 
grants  were  unusually  large,  and  made  after  Spain  had  ceased  to 
have  any  right  or  interest  in  the  soil:  but  it  is  added:  '^  Admitting 
the  claim  of  the  United  States  to  the  country  above  mentioned  to  be 
unquestionable,  (and  I  see  no  reason  to  doubt  it,)  the  question  then 
arises,  how  far  the  possession  of  that  country  by  the  Spanish  govern- 
ment, after  the  right  of  the  United  States  accrued,  ought  to 
•  affect  those  claims  which  were  granted  by  the  former  [  *  381  ] 
government,  during  the  time  which  intervened  between  the 
purchase,  and  the  time  when  possession  was  taken  by  the  United 
States  ?  K  the  United  States  had  taken  possession  of  West  Florida 
at  the  same  time  that  they  did  of  Louisiana  west  of  the  IVIissis- 
sippi,  many  serious  injuries  to  individuals  might  have  been  prevented. 
As  this  was  not  the  case,  it  becomes  an  inquiry  of  interest  and  im« 
portance,  whether  the  government  is  not  morally  bound,  both  by  con- 
siderations of  equity  and  policy,  to  make  them  a  compensation 
commensurate  to  the  injuries  they  may  have  sustained.  This  could 
be  done  by  making  them  donations  of  any  quantity  of  land  which 
the  government  may  deem  just;  particularly  that  class  of  claimants 
who  have  improved  and  cultivated  their  lands.  They  are  not 
numerous ;  and  with  few  exceptions,  their  claims  are  moderate.  It 
may  not  be  impertinent,  sdso,  to  remark,  that  generally  speaking,  they 
were  such  persons  as  were  most  liable  to  be  deceived  by  the  Spanish 
officers. 

'^  In  relation  to  that  class  of  claimants  who  have  not  inhabited  or 
cultivated  their  lands,  which  is  generally  the  case  with  those  who 
bold  large  claims,  it  appears  to  the  commissioner,  that  the  govern- 
ment of  the  United  States  is  not  legally  bound  to  confirm  them. 
Nevertheless,  from  a  variety  of  considerations  which  will,  doubtless, 
enter  into  the  decision  of  this  question,  the  government  may  deem  it 
politic  either  to  confirm  their  claims  to  a  certain  extent,  or  in  some 
other  way  to  effect  a  compromise  with  them.  Their  unlimited  con- 
firmation would,  in  the  opinion  of  your  commissioner,  seriously  injure 
many  individuals,  some  of  whom  probably  resided  on  the  lands  be- 
fore they  were  surveyed  for  the  patentees."  3  State  Papers,  Pub, 
Lands,  66. 

The  reasons  for  adjudging  the  claims  of  the  first  class  to  be  valid, 
are,  that  they  <^  comprehend  patents  derived  from  the  British  and 

44* 
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Spanish  governments,  at  a  time  when  they  possessed  and  exerdsed 
the  undisputed  sovereignty  of  the  soil ;  and  they  ought,  in  the  opinion 
of  the  undersigned  commissioner,  to  be  confirmed  by  the  United 
States."    3  State  Papers,  Pub.  Lands,  66. 

That  he  alluded  to  the  sovereignty  de  factOj  is  evident ;  for  the  Ust 
of  cases  under  this  class  is  that  in  which  there  appear  eighty-six 
cases  of  grants,  made  by  Spain  after  the  date  of  the  Louisiana  treaty; 
on  twenty-seven  of  which  no  settlements  were  made  till  after  the  20th 
December,  1803.  This  is  the  more  apparent  in  the  reasons  for  con- 
firming the  claims  of  the  second  class,  under  incomplete  titles. 

"  Those  made  by  Miro,  &c.,  were  originated  by  the  Spanish  author- 
ities, prior  to  the  purchase  of  Louisiana  by  the  United  States,  and 
agreeable  to  the  laws,  usages,  and  customs  of  the  then  existing 
government,  would  have  been  completed  by  the  same  power  that 
made  them."    3  State  Papers,  Pub.  Lands,  66. 

In  relation  to  the  claims  issued  by  Morales,  subsequently  to  the 
aforessdd  "  purchases,"  &c.,  he  observes  that  "  although  in  his  estima- 
tion they  do  not  occupy  the  same  grade  with  those  of  the 
[  *  382  ]  first  class,  *  yet  he  conceives  it  just  and  equitable  that  they 
should  be  confirmed.  This  opinion  is  not  predicated  upon 
the  validity  of  their  orders  of  survey,  but  simply  upon  the  fact  that 
they  occupied  and  cultivated  their  lands,  and  complied  with  all  the 
requisitions  of  the  government,  which  at  that  time  exercised  owner- 
ship over  the  soiL  By  references  to  the  register,  it  will  be  seen  that 
some  of  the  last-mentioned  claims  exceed  in  quantity  the  ordinary 
donations  made  by  the  Spanish  government,  prior  to  the  purchase  of 
Louisiana  by  the  United  States  When  this  is  the  case,  it  is  believed 
the  government  of  the  United  States  may  limit  its  confirmation  to 
any  extent  which  it  may  be  deemed  just,  both  in  regard  to  the  number 
of  arpents  in  each  tract,  and  the  number  of  tracts  claimed  by  the  same 
person." 

In  this  class  of  incomplete  titles,  there  are  two  hundred  and  sixty 
claims  by  orders  of  survey,  &c.,  made  after  the  treaty  of  1803,  on  few 
of  which  settlements  were  made  till  after  20th  December,  1803. 

These  reports  were  transmitted  according  to  law,  and  laid  before 
congress  in  1816.  3  State  Pap.  6.  In  April,  1818,  the  senate  and 
house  of  representatives  instructed  the  secretary  of  the  treasury  to 
report  a  plan  for  the  final  adjustment  and  settlement  of  these  claims; 
which  he  submitted  in  December  following,  accompanied  with  the 
draft  of  a  bill  enacted  3d  March,  1819,^  and  classing  the  claims  as 
follows :  — 

*  8  Stats,  at  Lai^,  52S. 
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1.  Claims  foanded  on  complete  grants  from  the  Spanish  govern- 
ment, which  are  in  the  opinion  of  the  commissioners  valid,  and  agree- 
able to  the  laws,  usages,  and  customs  of  the  said  government  The 
first  section  dedares,  that  '^  they  be,  and  the  same  are  hereby  rec- 
ognized as  valid  and  complete  titles,  against  any  claim  on  the 
part  of  the  United  States,  or  right  derived  from  the  United  States." 
And  certain  claims  under  British  grants  are  so  recognized.  3  Story, 
1748. 

2.  Claims  founded  on  orders  of  survey,  permission  to  settle,  re- 
quette,  or  any  written  evidence  of  claim  derived  from  Spain  before 
20th  December,  1803,  and  thje  land  cultivated,  &c.,  before  that  day ; 
which  in  the  opinion  of  the  commissioners  ought  to  be  confirmed. 
The  second  section  declares  that  they  "  shall  be  confirmed  in  the 
same  manner  cu3  if  the  title  had  been  completed."  3  Story,  1748. 
Burchard,  316. 

3.  All  other  claims  comprised  in  the  reports  of  the  commissioners, 
and  which  ought,  in  their  opinion,  to  be  confirmed,  ^'  the  claimant 
shall  be  entitled  to  a  donation  not  exceeding  one  thousand  two  hun- 
dred and  eighty  acres,"  &c. 

4.  All  persons  embraced  in  the  reports  who  have  no  written  evi- 
dence of  claim,  and  had  settled  the  land  claimed  before  the  15th 
April,  1813,  ^<  shall  be  entitled  to  the  same  as  a  donation,"  not  ex- 
ceeding six  hundred  and  forty  acres. 

5.  Every  person  in  the  list  of  actual  settlers,  who  has  no  written 
evidence  of  title,  and  on  the  12th  April,  1814,  had  inhabited  or  cul- 
tivated a  tract  of  land,  ^*  shall  be  entitled  to  a  preference  on  becoming 
a  purchaser." 

*  Time  for  filing  claims  is  extended,  and  provision  is  made  [  *  383  ] 
for  a  revision  of  claims  which  had  not  been  recommended 
for  confirmation.  Under  the  provisions  of  the  act  of  1819,  the  com- 
missioners reported  numerous  other  claims  for  confirmation,  compris- 
ing all  classes ;  {viele  3  State  Papers,  Pub.  Lands,  436, 442, 447-451 ;) 
including  lots  in  the  town  of  Mobile ;  which  reports  were  acted  on 
by  congress  by  the  act  of  8th  May,  1822,*  as  to  the  lots  in  Mobile, 
3  Story,  1860 ;  and  as  to  lands,  by  an  act  of  the  same  date,  3  Story, 
1867.2 

In  both  these  acts,  the  claims  are  classed  as  in  the  act  of  1819 ; 
complete  grants  are  recognized  as  valid,  &;c. ;  incomplete  grants  are 
confirmed,  &c. ;  and  donations  made  to  settlers,  &c,  as  was  done  by 
that  act ;  and  the  last  recognizes  the  laws,  usages,  and  customs  of 
Spain,  as  the  test  of  a  grant  being  complete  to  vest  the  title. 

1  S  Stats,  at  Large,  699.  9  lb.  707. 
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Both  the  acts  of  1819  and  1822  being  founded  on  the  reports  of 
the  commissioners  in  1816  and  1820,  must  be  taken  with  reference 
thereto ;  and  recognizing  the  claims  therein  reported  as  valid,  to  be 
complete  titles,  by  their  intrinsic  effect.  In  the  report  of  1816,  the 
commissioner  says,  those  claims  of  the  first  class,  ^<  being  founded  on 
complete  grants  of  former  governments,  we  think  are  good  in  them- 
selves on  general  principles,  and  therefore  require  no  confirmation  by 
the  government  of  the  United  States  to  give  them  validity,"  (3  State 
Papers,  267 ;)  and  in  that  of  1820,  that  "  they  are  certainly  entitled 
to  unqualified  confirmation,  (3  State  Papers,  441 ;)  and  in  relation 
to  surveys  on  incomplete  grants,  the  same  rule  is  adopted  in  relation 
to  those  laws,  customs,  and  usages. 

Section  fourth  directs  the  register  and  receiver,  &c.,  except  in  rela- 
tion to  perfect  titles,  as  recognized  in  the  1st  section  of  the  acts  of 
1819  and  1822,  shall  have  power  to  direct  the  manner  in  which  all 
lands  claimed  thereby  shall  be  surveyed  and  located ;  having  regard 
to  the  laws,  usages,  and  customs  of  the  Spanish  government  on  that 
subject,  and  also  to  the  mode  adopted  by  the  United  States.  3  Stoiy, 
1868 ;  Burchard,  362 ;  4  Story,  2168. 

Subsequent  laws  extended  the  time  for  filing  claims,  and  various 
reports  continued  to  be  made  and  laid  before  congress ;  these  laws 
were  more  liberal  in  their  provisions  than  former  ones,  in  accordance 
with  the  general  policy  of  congress,  and  more  especially  on  account 
of  a  strong  remonstrance  by  the  legislature  of  Louisiana  on  tlie  sub- 
ject Vide  3  State  Papers,  430,  432.  Vide  also  3  Story,  1907,* 
1909,2  1968,3  2009,^  2017.6    Burchard,  312,  394,  404. 

By  the  act  of  1832,^  provision  was  made  for  the  adjustment  of  all 
claims  filed  by  1st  July,  1833 ;  the  sales  of  land  in  the  disputed  terri- 
tory were  suspended  for  one  year ;  and  where  claims  were  uncon- 
firmed, but  were  embraced  within  the  provisions  of  previous  laws, 
and  the  land  had  been  sold  by  the  United  States,  the  owners  were 
entitled  to  receive  the  purchcuse-money  for  which  the  land  was  sold 
at  public  sale.    4  Story,  2303. 

Pursuant  to  this  act,  reports  were  made  and  confirmed  by  the  act 
of  1835,^  (4  Story,  2419 ;)  and  decisions  in  favor  of  land 
[  •  384  ]  claimants  •  pursuant  to  the  act  of  1835,  were  confirmed  by 
the  act  of  1836.8    4  gtory,  2514. 

From  this  review  of  the  course  of  the  executive  branch  of  the  gov- 
ernment in  1810,  and  the  decisive  opinion  expressed  in  1832,  as  to 
the  tide  to  land  in  the  disputed  territory  being  valid  in  the  view  of 

1 r  -  -       r   m     I  -    1      -  rii  iti  _  , ,_  ,,   _,  ■     ■  .__! ■         i  b^t^ 
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Uie  United  States  and  Spain,  daring  the  negotiations  which  preceded 
the  treaty  of  1819 ;  and  from  the  whole  legislation  of  congress  from 
1803  tiU  1836,  there  can  remain  no  ground  for  mistaking  their  mutual 
understanding  of  the  effect  of  the  treaty  of  1803,  in  its  obligation  on 
the  United  States  to  protect  the  private  property  of  individuals  in 
the  disputed  territory.  In  this  respect,  the  treaty  of  1819  was  not 
taken  into  consideration ;  for  the  United  States  were  bound  by  every 
guarantee  which  a  government  could  give  to  the  people,  as  strongly 
as  any  new  treaty  would  bind  them ;  but  a  new  treaty  was  necessary, 
to  disencumber  the  disputed  territory  from  the  pledges  under  which 
the  United  States  took  and  held  possession  from  1810. 

To  this  state  of  the  disputed  territory,  as  developed  in  the  preced- 
ing review  in  relation  to  its  government,  and  the  rights  of  private 
property  during  an  adversary  claim  by  Spain  and  the  United  States, 
and  pending  negotiations  for  seventeen  years,  the  final  treaty  must 
be  referred,  in  order  to  ascertain  its  bearing  on  this  case. 

The  subjects  of  controversy  were,  the  east  and  west  boundary  ol 
Louisiana,  according  to  the  cession  by  Spain  to  France,  in  1800,  and 
by  France  to  the  United  States,  in  1803.  The  objects  of  the  treaty 
were :  1.  To  define  the  west  boundary ;  2.  To  procure  a  cession  of 
East  Florida  to  the  United  States ;  3.  To  settle  the  controversy  as 
to  the  east  boundary  by  a  general  cession  and  relinquishment  of  all 
the  claims  and  pretensions  of  Spain  east  of  the  Mississippi ;  and  4. 
To  stipulate  the  terms  and  conditions  on  which  all  past  controversies 
should  be  terminated,  and  the  cession  made. 

The  title  of  the  treaty  shows  its  nature :  "  A  Treaty  of  Amity, 
Settlement,  and  Limits ; "  its  declared  objects,  and  the  intention  of 
the  parties  are,  '<  the  adjustment  of  all  differences,"  '<  to  finally  settle, 
determine,  and  adjust  all  differences  and  pretensions  by  a  treaty," 
^  the  restoration  and  permanent  establishment  of  mutual  and  sincere 
friendship,  to  consolidate,  confirm,  and  forever  maintain  the  good 
correspondence  which  happily  prevails,  and  with  the  most  earnest 
desire  of  conciliation,  and  with  the  object  of  putting  an  end  to  all 
the  differences  which  have  existed  between  them."  Vide  the  pre- 
amble to  the  treaty  and  the  seventh  article. 

Art  1.  '^  There  shall  be  a  firm  and  inviolable  peace  and  sincere 
friendship  between  the  United  States  and  their  citizens,  and  his 
Catholic  majesty,  his  successors,  and  subjects,  without  exception  of 
persons  or  places." 

Art*  2.  His  Catholic  majesty  cedes  to  the  United  States  '^  all  the 
territories  which  belong  to  him  east  of  the  Mississippi,  known  by  the 
name  of  East  and  West  Florida,"  &c. ;  "  and  all  vacant  lands  which 
are  not  private  property." 
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[  •  385  ]  •  Art.  3.  The  first  clause  fixes  the  west  boundary  of 
Louisiana  at  the  Sabine,  &;c.  By  the  second  clause,  his 
Catholic  majesty  ''  cedes  to  the  United  States  all  his  rights,  claims, 
and  pretensions  to  any  territojry  east  of  said  line ; ''  and  forever  re- 
nounced them. 

Art  8,  Stipulates  for  the  confirmation  and  ratification  of  <'  all  the 
grants  of  land  made  before  the  24th  January,  1818,  by  his  Catholic 
majesty,  or  his  lawful  authorities,  in  the  said  territories,  ceded  by  his 
Catholic  majesty  to  the  United  States,"  &c. 

It  is  not  necessary  to  take  any  further  notice  of  the  other  parts  of 
this  treaty,  or  give  any  detail  of  its  provisions ;  it  soffices  for  all  the 
purposes  of  this  case,  to  consider  it  as  having  ejffected  all  its  declared 
objects,  according  to  the  declared  intention  of  the  parties,  without 
exception  of  persons  or  places.  So  both  governments  have  ever  con- 
sidered it ;  and  the  once  disputed  territory  has  been  peaceably  held 
by  the  United  States,  according  to  the  terms  of  its  stipulations,  and 
not  by  the  mere  force  of  the  Louisiana  treaty,  "  or  the  acts  of  sov- 
ereign power,"  exercised  by  the  United  States  previous  to  the  ratifi- 
cation. The  political  departments  of  the  government  have  uniformly 
recognized  its  application  to  the  disputed  territory,  as  a  cession  and 
renunciation  by  Spain  of  all  her  claims  and  pretensions,  and  thereby 
putting  a  final  end  to  all  existing  differences  and  disputes  concerning 
boundary,  under  the  treaties  of  1800  and  1803.  This  court  has  also 
so  considered  it  by  declaring,  in  1827,  that  '^  the  United  States  have 
since  obtained  the  Floridas  by  purchase  and  cession  from  Spain," 
(12  Wheat  600 ;)  and  in  the  fii^t  sentence  of  their  opinion,  in  Grarda 
V,  Lee,  repeating  this  declaration  in  language  which  cannot  be  mis- 
apprehended or  misapplied,  and  is  in  these  words :  ^  The  land  is  sit^ 
uated  in  the  State  of  Louisiana,  and  in  the  territory  lying  north  of 
the  Iberville,  and  between  the  Perdido  and  the  Mississippi,  which 
was  so  long  a  subject  of  controversy  between  the  United  States  and 
Spain ;  and  which  was  finally  settled  by  the  cession  of  the  Floridas 
to  the  United  States,  by  the  treaty  of  February  22, 1819."  12  Pet 
515. 

On  this  point;  then,  there  is  a  perfect  union  of  opinion  by  all  the 
departments  of  the  government,  that  this  treaty  applied  to  the  dis- 
puted territory;  that  it  finally  setded  all  former  controversies  con- 
cerning it,  and  that  it  was  done  by  a  cession  by  Spain,  and  a  pur- 
chase by  the  United  States. 

These  propositions  are  perfectly  consistent  with  the  assertion  by 
the  United  States,  of  their  original  right  to  this  territory  under  the 
former  treaties ;  they  have  bought  their  peace ;  Spain  has  ceded  her 
claims  and  pretensions ;  though  neither  party  has  acknowledged  the 
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original  right  of  the  other,  (2  Pet  310,)  yet  both  agree,  that,  for  the 
future,  it  belongs  to  the  United  States,  in  full  sovereignty  and  pro- 
priety, as  it  was  claimed  by  Spain.  If,  indeed,  any  doubt  could  be 
raised  on  the  terms  of  the  treaty,  the  interest  of  the  United  States 
requires  that  they  should  be  construed  so  as  to  effect  the  objects 
declared ;  for,  if  the  cession  and  purchase  do  not  include  the  disputed 
territory,  the  United  States  still  hold  it  subject  to  future 
•  negotiations,  according  to  the  declaration  of  the  President,  [  *  386  ] 
in  1810,  and  congress,  in  1811.  It  has  not,  and  cannot  be 
asserted  with  truth,  that  there  is  yet  subsisting  a  controversy  between 
Spain  and  the  United  States  on  this  subject ;  nor  can  there  be  a  sug- 
gestion of  any  act  of  cession,  relinquishment  by  Spain,  or  any  recog- 
nition of  the  right  of  the  United  States,  unless  it  is  found  in  the 
treaty  of  1819 ;  or  any  release  of  the  pledge  under  which  possession 
was  taken  by  force,  unless  by  the  operation  of  its  stipulations  upon 
the  territory  thus  seized ;  and,  further,  if  the  confirmation  of  grants, 
by  the  eighth  article,  does  not  extend  to  those  made  for  lands  west 
of  the  Perdido,  the  clause  which  annuls  those  made  after  1818,  and 
the  grant  to  Vargas,  is  equally  inapplicable  to  defeat  them ;  and  if 
there  is  any  part  of  East  or  West  Florida  to  which  the  treaty  does 
not  apply,  or  any  exception  of  persons  or  places  within  either  is  made 
by  any  construction  of  any  part  of  the  treaty,  it  is  an  express  contra- 
diction of  the  first  article,  which  negatives  all  exceptions.  The  treaty 
must  then  be  taken  as  the  court  have  declared  it ;  or  all  its  stipula- 
tions must  be  confined  to  East  Florida,  and  that  part  of  West 
Florida  which  lies  east  of  the  Perdido,  leaving  all  controversies  be- 
fore subsisting  in  full  force,  as  to  territory  west  of  that  river. 

The  nature  and  character  of  this  treaty  forbid  an  interpretation 
which  would  make  it  a  violation  of  the  honor  and  faith  of  the  United 
States,  so  often  pledged,  and  jeopard  their  interest  by  considering  the 
disputed  territory  to  yet  be  in  their  hands,  subject  to  future  negotia- 
tion ;  a  conclusion  firom  which  there  is  no  escape,  if  the  negotiation, 
which  ended  by  the  ratification  of  the  treaty  in  1821,  did  not  setde 
all  controversies.  By  referring  to  the  terms  of  the  ratification,  there 
can  be  no  doubt  of  the  declared  meaning  of  the  king  of  Spain,  and 
the  treaty  making  power  of  the  United  States ;  as  well  as  to  what 
was  ceded  to  the  United  States,  as  the  efiect  and  force  of  the  treaty 
when  ratified,  and  the  ratification  exchanged.  In  the  act  of  the  king, 
It  is  important  to  observe  that  he  declares  the  cession  to  be  made 
by  the  second  and  third  articles ;  the  bearing  of  which  on  the  eighth 
article  will  be  seen  to  have  a  most  conclusive  effect,  when  the  case 
of  Foster  and  Elam  v.  Neilson  comes  under  review.    The  king  says : 

«  Whereas,  on  the  22d  February,  1819,  a  treaty  was  concluded," 
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&C.,  "  consisting  of  sixteen  articles,  which  had  for  their  object  the 
arrangement  of  differences  and  of  limits  between  both  governments, 
and  their  respective  territories,  which  are  of  the  following  form  and 
literal  tenor."  Here  follows  the  treaty.  "  Therefore,  having  seen  and 
examined  the  sixteen  articles  aforesaid,  and  having  first  obtained  the 
consent  and  authority  of  the  general  cortes  of  the  nation,  with  respect 
to  the  cession  mentioned  and  stipulated  in  the  second  and  third 
articles,  I  approve  and  ratify  all  and  every  one  of  the  articles  referred 
to,  and  the  clauses  which  are  contained  in  them,"  &c.,  ^  promising 
on  the  faith  and  word  of  a  king,  to  execute  and  observe  them,  and  to 
cause  them  to  be  executed  and  observed  entirely,  as  if  I  myself  had 

signed  them,"  &c..  Sec* 
[  •387  ]       •In  pursuance  of  the  advice  and  consent  of  the  senate, 

the  President  declared. 
"  I,"  &C.,  "  having  seen  and  considered  the  treaty  above  recited, 
together  with  the  ratification  of  his  Catholic  majesty  thereof,  do," 
&c.,  "  by  these  presents,  accept,  ratify,  and  confirm  the  said  treaty, 
and  every  clause  and  article  thereof,  £ts  the  same  are  herein  set 
forth ; "  and  after  the  exchange  of  ratifications,  declared :  "  Now, 
therefore,  to  the  end  that  the  said  treaty  may  be  observed  and  per- 
formed with  good  faith  on  the  part  of  the  United  States,"  &c.,  "  I 
do  hereby  enjoin  and  require  all  persons  bearing  office,"  &c.,  **  and 
all  others  within  the  United  States,  faithfully  to  observe  and  fulfil 
the  said  treaty,  and  every  clause  and  article  thereof."  6  Laws  U. 
States,  628,  631. 

I  cannot  deem  it  necessary  to  reason  on  language  like  this,  used 
in  an  act  so  solemn,  by  which  two  nations  closed  an  inveterate  con- 
troversy which  had  subsisted  for  seventeen  years,  on  terms  satisfac- 
tory to  both ;  in  order  to  show  what  they  intended  as  a  mutual 
object,  or  whether  they  effected  what  they  intended.  An  inspection 
of  the  treaty,  from  its  title  to  the  ratification,  affords  more  conclusive 
evidence  of  its  intention  and  effect  than  human  ingenuity  or  reason- 
ing can  elicit  by  a  commentary,  or  any  effort  to  illustrate  its  provis- 
ions. It  is  what  it  purports,  an  amicable  settlement  of  all  past 
differences,  without  exception  of  persons  or  places,  by  a  cession  by 
one  party  of  its  rights  to  sovereignty,  and  the  vacant  land  in  the 
whole  territory  east  of  the  Sabine  River,  which  is  not  private  prop- 
erty ;  what  is  private  property  is  excepted  firom  the  cession  by  the 
terms  of  the  second  and  third  articles ;  and  one  of  the  conditions  of 
the  cession  is,  the  confirmation  and  ratification  of  all  grants  made 
before  a  certain  lime  for  lands  in  the  ceded  territories,  excepting 
three.  Compensation  is  made  for  mutual  claims ;  all  past  complaints 
aze  redressed,  and  the  United  States  hold  the  disputed  territory, 


JANUARY  TERM,   1840.  529 

Lessee  of  Pollard's  Hei»  v.  Eibbe.    14  P. 

fireed  from  all  past  pledges  by  the  consent  of  Spain ;  and  the  stipu- 
lated confirmation  of  grants  made  by  the  king  or  his  lawful  authori- 
ties, saves  his  honor  and  faith  pledged  to  the  grantees.  Peculiar 
force  is  to  be  given  to  this  stipulation  in  the  eighth  article,  when  it 
ifl  considered  that  two  full  years  elapsed  between  the  signature  and 
final  ratification  of  the  treaty ;  and  that  the  sole  cause  of  the  delay 
arose  from  those  grants,  one  of  .which  was  for  land  west  of  the  Per« 
dido.  2  Pet.  312,  Those  having  been  annulled  by  the  king,  were 
excepted  from  confirmation,  leaving  all  other  fair  grants  within  the 
stipulations  of  the  eighth  article,  according  to  the  declared  intention 
of  both  negotiators  of  the  treaty,  of  the  parties  thereto,  and  its  true 
construction.  Another  decisive  consideration  of  the  effect  of  this 
treaty  is  presented  by  taking  it  in  connection  with  the  treaty  of 
1803,  and  the  various  acts  of  the  political  departments  of  this  govern- 
ment before  referred  to ;  it  applied  to  a  tenitory  which  formed  part 
of  the  States  of  this  Union,  and  to  its  inhabitants,  and  otKer  proprie- 
tors of  land,  who  hold  their  property  by  the  most  sacred 
guarantee,  and  were  already  in  the  full  fruition  of  *  all  the  [  *  388  ] 
rights  of  citizens  of  the  United  States,  and  the  States  to 
which  the  territory  had  been  annexed. 

It  must  be  remembered,  that  as  the  United  States  claimed  the  ter- 
ritory west  of  the  Perdido,  in  virtue  of  the  treaty  of  1803,  they  must 
hold  it  subject  to  its  obligations  and  the  terms  of  the  cession ;  and 
that,  by  first  governing  it  as  a  portion  of  the  territory  of  the  United 
States,  and  afterwards  annexing  it  to  the  adjacent  States,  the  rights 
of  property  were  protected  by  the  ordinance  of  1787,  the  constitution 
of  the  States,  and  of  the  United  States.  No  new  guarantee  was 
given  to  the  grantees  of  Spain  in  the  disputed  territory,  by  the  treaty  of 
1819 ;  but  it  was  a  renewal  of  all  former  pledges  of  the  United  States 
by  the  treaty  of  1803,  their  acts,  and  the  constitution,  to  neither  of 
which  Spain  was  a  party ;  but  as  Spain  would  neither  cede  nor 
abandon  her  claim  without  a  renewed  pledge  of  nation  to  nation,  in 
the  most  solemn  of.  all  international  acts,  the  pledge  was  renewed 
both  to  the  king,  his  subjects,  and  grantees ;  which  was  additional  to 
all  the  previous  promises  and  obligations  of  the  United  States  to 
protect  property,  fairly  and  lawfully  acquired,  and  maintain  its  free 
enjoyment. 

There  is  another  view  in  which  the  treaty  of  1819  must  be  con- 
sidered, in  order  to  give  it  its  constitutional  and  intended  effect,  by 
operating  directly  on  all  the  subjects  to  which  it  relates,  where  no 
future  act  is  stipulated  to  be  done  by  either  party,  or  the  thing  stipu- 
lated is  in  its  nature  to  be  performed  in  future,  as  the  incorporation 
of  the  territory  and  its  inhabitants  into  the  Union,  which  is  neces- 
VOL.  XIII.  45 
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sarily  a  prospective  act.  But  the  cession  by  the  king,  and  the  con- 
finnation  of  grants,  must  be  taken  to  be  acts  done  and  perfected  by 
force  of  the  treaty  itself,  and  by  the  terms  of  the  ratification  by  both 
parties ;  for  it  is  difficult  to  conceive  how  every  article  and  clause  of 
the  treaty  can  be  ratified  and  confirmed,  "  by  these  presents,"  or  how 
it  can  be  observed  and  performed  by  civil  officers  and  others,  if  any 
future  act  of  legislation  is  necessary  to  give  it  validity  or  effect,  by  the 
king  as  to  the  cession,  or  by  the  United  States  as  to  the  clause  of 
confirmation.  If  the  question  was  new,  it  would  seem  to  be  settled 
by  the  constitution ;  for  if  a  treaty  made  under  its  authority,  is  a 
supreme  law  of  the  land,  it  would  be  a  bold  proposition,  that  an  act 
of  congress  must  be  first  passed  in  order  to  give  it  effect  as  such ; 
and  equally  bold  to  assert,  as  the  American  view  of  the  faith  of 
treaties  by  thei  law  of  nations,  that  its  stipulations  may  be  performed 
or  not,  at  the  discretion  of  congress.  If  on  the  principles  of  the  law 
of  nations,  or  national  faith,  one  treaty  should  be  held  more  sacred 
than  another,  that  of  1819  stands  in  bold  relief  as  a  settlement  of 
past  controversies,  on  mutual  considerations  and  stipulations,  so  de- 
pendent on  each  other,  that  the  non-performance  by  either  party  of 
any  part,  would  necessarily  defeat  the  whole  object  and  effect  of  the 
treaty,  and  renew  old  disputes.  Thus,  if  the  disputed  territory  and 
its  inhabitants  and  proprietors,  "are  excepted  places"  and  "persons," 

then  there  has  been  no  cession  to  the  United  States  by  tbe 
[  *  389  ]  king,  and  no  confirmation  *  of  his  grants  stipulated  for  by 

the  treaty ;  both  nations  stand  towards  each  other  on  their 
original  right,  and  the  rights  of  individuals  to  property  remains  as  if 
no  treaty  had  been  made,  and  negotiation  still  continued ;  whereas, 
if  the  territory  west  of  the  Perdido  is  ceded  by  the  treaty,  every 
clause  has  full  effect  There  is  a  most  marked  distinction  between 
the  two  treaties  in  one  respect :  by  that  of  1803,  there  was  an  oat 
purchase  of  territory,  to  which  the  United  States  had  no  claim  or 
pretension ;  both  parties  dealt  at  arms'  length  ;  there  was  nothing  to 
compromise,  no  previous  differences  to  settle ;  the  subject  of  the  ces- 
sion was  a  province  owned  by  France,  in  the  plenitude  of  sovereignty, 
in  propriety  and  dominion,  in  her  actual  possession  as  a  government 
de  facto  and  dejvrej  which  she  ceded  to  the  United  States  for  a  speci- 
fied money  consideration.     2  Pet  303. 

Ajiother  distinction  is  equally  marked  and  prominent  In  the 
Louisiana  treaty,  there  is  no  stipulation  by  the  United  States,  for  the 
confirmation  of  grants  of  any  description,  previously  made  by  France 
or  Spain ;  or  any  other  security  promised  for  private  property,  than 
the  terms  of  the  cession  by  the  second  article  imply,  by  ceding 
**  vacant  landsi"  &c.,  "  which  are  not  private  property ; "  and  the  stip- 
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tdation  in  the  third  article,  to  incorporate  the  inhabitants  in  the 
Union  as  soon  as  possible,  &c.,  and  admitted  to  the  enjoyment  of 
the  rights  of  citizens  of  the  United  States ;  and  in  the  mean  time,  be 
protected  and  maintained  in  the  free  enjoyment  of  their  property. 
1  Laws  of  the  United  States,  136.  The  reason*  of  this  distinction  is 
obvious. 

Though  the  treaty  of  1803  made  no  provision  for  a  change  of 
government,  it  was  in  the  first  instance  to  be  temporary  and  territo- 
rial, under  the  sole  power  of  congress,  in  virtue  of  the  third  section, 
fourth  article  of  the  constitution ;  and  afterward  a  state  government, 
subject  only  to  the  same  powers  which  congress  could  exercise  in  the 
old  States.    1  Pet  542.    9  Pet  234,  236. 

No  change  of  government  was  contemplated,  or  could  be  made  by 
the  treaty  of  1819,  except  as  to  the  territory  east  of  the  State  of  Ala- 
bama ;  as  all  westward  to  the  Mississippi  then  formed  a  part  of  three 
States ;  and  the  incorporation  thereof  and  the  inhabitants  into  the 
Union  was  completely  effected  (in  virtue  of  the  treaty  of  1803)  two 
years  before  the  ratification  of  the  Florida  treaty.  Vide  2  Pet.  308, 
309,  311,  312.  Hence  arose  the  difference  between  the  correspond- 
ing articles  of  the  two  treaties ;  that  of  1819,  in  the  sixth  article,  stip- 
ulating only  for  the  incorporation  of  the  inhabitants,  &c.,  and  their 
admission  to  the  rights,  &&,  of  citizens  of  the  United  States ;  omitting 
any  stipulation  as  to  property,  save  by  the  eighth  article,  which  was 
coextensive  with  the  whole  ceded  territory  east  of  the  Mississippi, 
and  superseded  the  necessity  of  any  further  stipulation  to  protect 
property ;  and  the  constitution  placed  the  government  of  the  territory 
east  of  the  Perdido  in  congress,  under  the  general  powers  conferred 
by  the  third  section  of  the  fourth  article. 

From  the  course  of  the  political  departments  of  the  gov- 
ernment, *  I  now  proceed  to  that  of  the  judicial  department,  [  *  390  ] 
on  this  and  kindred  subjects. 

1.  As  to  the  treaty  of  1803,  its  construction,  and  effect  on  private 
property  in  Louisiana. 

2.  The  decisions  of  this  court  on  claims  to  land  east  of  the  Perdido, 
under  the  treaty  of  1819. 

3.  Decisions  on  claims  to  land  in  disputed  territory,  under  that  and 
previous  treaties. 

4.  The  decisions  on  articles  of  capitulation,  and  treaties  between 
the  United  States  and  foreign  powers. 

5.  The  decisions  on  compacts  of  boundary  between  State  and 
State,  and  States  with  the  United  States. 

6.  How  far  questions  of  titles  to  land  in  a  disputed  territory  ara 
judiciaL 
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On  this,  as  on  the  former  branch  of  the  subject,  my  object  is  to 
show,  1.  A  perfect  concidence  of  opinion  betWeen  all  the  depart- 
ments of  the  government,  on  the  subject  of  Spanish  titles  under  the 
two  treaties.  2.  That  if  my  opinion  is  at  variance  with  that  of  this 
court  in  12  Pet.  515,  &c.,  it  arises  from  my  entire  concur:ence  with 
their  declaration  in  that  case,  that  the  treaty  of  1819  finaLy  settled 
the  long  subsisting  controversy  between  the  United  States  and  Spain, 
about  the  territory  between  the  Perdido  and  the  Mississippi.  3.  That 
every  principle  of  the  case  of  Foster  and  Elam  v.  Neilson,  in  2  Pet 
299,  317,  adverse  to  grants  in  the  disputed  territory,  has  been  since 
overruled.  4.  That  the  principles  of  that  case,  which  stand  af&rmed 
in  all  subsequent  cases,  give  full  validity  to  such  grants.  5.  That  the 
case  of  Poole  v.  Fleeger,  11  Pet.  185,  has  no  bearing  on  the  treaty 
of  1819;  and  6.  That  any  decision  of  this  court  adverse  to  such 
grant,  founded  solely  on  the  supposed  authority  of  those  two  cases, 
and  at  variance  with  a  uniform  course  of  adjudication,  before  and 
after,  may  be  deemed  worthy  of  reconsideration. 

1.  In  Soulard  v.  The  United  States,  this  court  declared  that  the 
United  States,  as  a  just  nation,  regarded  the  stipulation  of  the  third 
article  of  the  Louisiana  treaty,  for  the  protection  of  the  property  of 
the  inhabitants,  "  as  the  avowal  of  a  principle  which  would  have 
been  held  equally.sacred  though  it  had  not  been  inserted  in  the  con- 
tract."   4  Pet.  512,  S.  P.    10  Pet.  330. 

"  That' the  term  '  property,'  as  applied  to  lands,  comprehends  every 
species  of  title,  inchoate  or  complete ; "  those  rights  which  lie  in  con- 
tract, executory  or  executed.  ^^  In  this  respect,  the  relation  of  the 
^habitants  to  their  government  is  not  changed.  The  new  govern- 
ment takes  the  place  of  that  which  has  passed  away."    4  Pet  512. 

"  This  is  the  sentiment  by  which  the  government  of  the  United 
States  is  animated,  and  which  it  has  infused  into  its  legislation." 
4  Pet.  512. 

In^  alluding  to  this  stipulation,  the  court  say,  in  Delassus  v.  The 
United  States,  "  that  the  perfect  inviolability  of  property  is  among 
these  rights,  all  will  assert  and  maintain." 

"  The  right  of  property  then  is  protected  and  secured  by 

[  *  391  ]  this  *  treaty ;  and  no  principle  is  better  settled  in  this  country, 

than  that  an  inchoate  title  to  lands  is  property.    9  Pet.  133. 

'^  Independent  of  treaty  stipulation,  this  right  would  be  held  sa- 
cred." 

"  The  language  of  the  treaty  excludes  every  idea  of  interfering 
jvith  private  property ;  of  transferring  lands  which  had  been  severed 
from  the  royal  domain.  The  people  change  their  sovereign.  Their 
nght  to  property  remains  unaffected  by  the  change."     9  Pet.  133. 
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In  The  City  of  New  Orleans  v.  De  Armas,  it  was  held,  that  a 
patent  from  the  United  States,  pursuant  to  an  act  of  congress,  could 
not  "  operate  to  destroy  any  previous  existing  title,  vested  under  the 
preexisting  government,  as  a  principle  applicable  to  every  grant,  that 
it  cannot  affect  preexisting  tides."     9  Pet.  236. 

In  The  United  States  v.  Smith,  it  is  laid  down  as  a  settled  princi- 
ple by  the  court,  that  if  the  king  had  by  his  own,'  or  the  acts  of  his 
lawful  authorities,  become  a  trustee  for  the  claimant  of  lands,  it 
amounted  to  the  severance  thereof  from  the  royal  domains,  10  Pet. 
331 ;  and  that  the  United  States  have  put  themselves  in  the  place 
of  Spain.    10  Pet.  336. 

In  New  Orleans  t*.  The  United  States,  the  effect  of  the  Louisiana 
treaty  was  most  fully  and  ably  considered  by  the  court,  in  a  unani- 
mous opinion.  The  property  in  controversy  was  the  quay  in  front 
of  the  city,  which  was  claimed  by  the  city  by  a  dedication  thereof 
to  its  use  by  France  and  Spain.  The  United  States  claimed  it  as 
part  of  the  royal  domain,  and  as  such  ceded  to  them  by  the  treaty ; 
on  which  the  court  thus  speak :  '^  If  the  common  in  contest,  under 
the  Spanish  crown,  formed  a  part  of  the  public  domain,  or  the  crown 
lands,  and  the  king  had  power  to  alien  it  as  other  lands,  there  can  be 
no  doubt  that  it  passed  under  the  treaty  to  the  United  States,  and 
they  have  a  right  to  dispose  of  it  the  same  as  other  public  lands. 
But  if  the  king  of  Spain  held  the  land  in  trust  for  the  use  of  the 
city,  or  only  possessed  a  limited  jurisdiction  over  it,  principally,  if 
not  exclusively  for  police  purposes,  was  the  right  passed  to  the 
United  States  under  the  treaty  ?  "     10  Pet  736. 

This  question  is  answered  in  the  decision  of  the  court,  '^  that,  in 
their  opinion,  neither  the  fee  of  the  land  in  controversy,  nor  the  right 
to  regulate  its  use,  is  vested  in  the  United  States."     10  Pet  737. 

2.  As  this  opinion  can  neither  require  nor  receive  any  weight  by 
any  remarks  of  mine,  I  now  proceed  to  notice  the  adjudications  of 
this  court  in  cases  arising  under  the  Florida  treaty,  in  relation  to  the 
territory  east  of  the  Perdido,  including  East  Florida. 

The  first  was  The  American  Insurance  Company  v.  Canter,  in 
which  the  opinion  of  the  court  is  too  important  to  be  referred  to 
otherwise  than  in  their  words :  '<  The  course  which  the  argument  has 
taken  will  require  that  in  deciding  this  question,  the  court  should  take 
into  view  the  relation  in  which  Florida  stands  to  the  United  States." 
1  Pet  642. 

^  The  constitution  confers  absolutely  on  the  government 
of  the  *  Union  the  powers  of  making  war  and  of  making  [  *  392  ] 
treaties ;  consequently,  that  government  possesses  the  power 
of  acquiring  territory,  either  by  conquest  or  by  treaty. 

45^ 
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<'  The  usage  of  the  world  is,  if  a  nation  be  not  entirely  subdued, 
to  consider  the  holding  of  conquered  territory  as  a  mere  military 
occupation,  until  its  fate  shall  be  determined  at  the  treaty  of  peace. 
If  it  be  ceded  by  the  treaty,  the  acquisition  is  confirmed,  and  the 
ceded  territory  becomes  a  part  of  the  nation  to  which  it  is  annexed ; 
either  on  the  terms  stipulated  in  the  treaty  of  cession,  or  on  such  as 
its  new  master  shall  impose.  On  such  transfer  of  territory,  it  has 
never  been  held  that  the  relations  of  the  inhabitants  with  each  other 
undergo  any  change.  Their  relations  with  their  former  sovereign  are 
dissolved,  and  new  relations  are  created  between  them  and  the  gov- 
ernment which  has  acquired  their  territory.  The  same  act  which 
transfers  their  country  transfers  the  allegiance  of  those  who  remain 
in  it ;  and  the  law,  which  may  be  denominated  political,  is  necessa* 
rily  changed;  although  that  which  regulates  the  intercourse  and 
general  conduct  of  individuals,  remains  in  force  until  altered  by  the 
newly  created  power  of  the  State. 

"  On  the  2d  February,  1819,  Spain  ceded  Florida  to  the  United 
States.  The  sixth  article  of  the  treaty  of  cession  contains  the  fol- 
lowing provision :  "  The  inhabitants  of  the  territories  which  his 
Catholic  majesty  cedes  to  the  United  States  by  this  treaty  'shall  be' 
incorporated  in  the  union  of  the  United  States,  as  soon  as  may  be 
consistent  with  the  principles  of  the  federal  constitution ;  and  ad- 
mitted to  the  enjoyment  of  the  privileges,  rights,  and  immunities  of 
the  citizens  of  the  United  States." 

''  This  treaty  is  the  law  of  the  land,  and  admits  the  inhabitants  of 
Florida  to  the  enjoyment  of  the  privileges,  rights,  and  immunities  of 
the  citizens  of  the  United  States.  It  is  unnecessary  to  inquire 
whether  this  is  not  their  condition  independent  of  stipulation.  They 
do  not,  however,  participate  in  political  power  —  they  do  not  share 
in  the  government,  till  Florida  shall  become  a  State.  In  the  mean 
time,  Florida  continues  to  be  a  territory  of  the  United  States  ;  gov- 
erned by  virtue  of  that  clause  of  the  constitution  which  empowers 
congress  to  make  all  needful  regulations  respecting  the  territorv  or 
other  property  belonging  to  the  United  States." 

"  It  has  been  already  stated,  that  all  the  laws  which  were  in  force 
in  Florida  while  a  province  of  Spain,  those  excepted  which  were 
political  in  their  character,  which  concerned  the  relations  between  the 
people  and  their  sovereign,  remained  in  force  until  altered  by  the 
government  of  the  United  States.  Congress  recognizes  this  princi- 
ple, by  using  the  words  *  laws  of  the  territory  now  in  force  therein.' 
No  laws  could  then  be  in  force  but  those  enacted  by  the  Spanish 
government."     Ibid.  544. 

These  principles  apply  to  all  parts  of  Florida,  as  ceded  by  Spain, 
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ander  either  treaty,  and  to  the  disputed  territory,  as  well  as  other 
parts  of  either  cession ;  the  local  laws  in  force  at  the  time  the  trea- 
ties respectively  took  effect,  were  the  rules  of  property  and 
right  •  under  both ;  and  if  the  treaty  of  1819  was  the  law  [  *  393  ] 
of  the  land  in  1828,  and  under  the  sixth  article,  the  effect 
of  the  stipulations  was  to  admit  the  inhabitants  to  the  enjoyment  of 
the  rights,  &c.,  which  were  promised,  by  its  own  force,  operating  in 
priBserUi  upon  the  subject ;  ingenuity  will  be  pushed  to  its  utmost 
stretch  to  give  a  different  effect  to  the  eighth  article.  As  the  words 
of  the  court  admit  of  no  exception  or  qualification,  that  article 
must  operate  in  like  manner  to  ratify  and  confirm  all  the  grants  to 
which  it  relates,  in  all  parts  of  the  ceded  territories,  whether  within 
the  States  to  which  it  had  been  annexed,  or  that  which  was  east  of 
the  Perdido. 

The  principles  of  this  opinion  also  apply  with  full  force  to  the 
law  of  nations,  as  it  bears  on  the  relations  between  the  United 
States,  and  the  people  and  proprietors  of  the  disputed  territory,  con- 
sequent upon  the  treaty  of  1803,  the  military  occupation  in  virtue 
of  the  right  of  the  United  States,  by  that  cession,  from  1810  to  1821 ; 
as  a  conquest  by  the  right  of  war,  or  as  a  new  acquisition  by  the 
cession  of  Spain  in  1821,  subject  to  the  stipulation  it  contained. 
Take  it  in  any  way,  the  law  of  nations  protected  all  rights  of  prop- 
erty, from  whatever  power  those  rights  arose ;  and  it  is  not  a  little 
remarkable,  that  every  principle  of  this  case  was  overlooked  at  the 
next  term,  and  this  treaty  declared  not  to  be  the  law  of  the  land. 

Next  came  the  case  of  Foster  and  Elam  v.  Neilson,  in  1829, 
wherein  the  majority  of  the  court,  against  the  opinion  of  the  chief 

justice  and  justice ^  held,  that,  in  relation  to  the  grants  referred 

to  in  the  eighth  article  of  the  treaty,  it  was  only  a  contract  on  the 
part  of  the  United  States,  to  ratify  and  confirm  them  by  an  act  of 
congress,  which  was  necessary  to  execute  that  part  of  the  treaty ; 
the  opinion  of  the  court  taking  no  notice  of  the  law  or  usage  of  na- 
tions, or  of  any  former  decisions.  But  the  court  were  unanimous  in 
their  opinion,  that  if  the  eighth  article  had  declared  that  all  grants, 
&c.,  shall  be  valid  to  the  same  extent  as  if  the  ceded  territories  had 
remained  under  the  dominion  of  the  king,  or  ^'  that  these  grants  arc 
hereby  confirmed,  the  treaty  would  have  acted  directiy  on  the  sub- 
ject, and  would  have  repealed  those  acts  of  coqgress  which  were 
repugnant  to  it."  2  Pet.  314.  That  if  the  second  article  had  omit- 
*jed  the  words,  "  which  belong  to  him,"  the  "  United  States,  by. 
accepting  the  cession,  might  have  sanctioned  the  right  to  make  the 
cession,  and  have  been  bound  to  consider  the  eighth  article  as  coex- 
tensive with  the  second.     The  stipulation  of  the  eighth  article  might 
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have  been  construed  to  be  an  admission  that  West  Florida,  to  its 
full  extent,  was  ceded  by  this  treaty."  Ibid.  311.  "  That  if  the  rat- 
ification by  the  king  was  an  exception  to  the  stipulation  of  the  eighth 
article  for  confirming  grants,  the  excepted  grants  would  have  been 
withdrawn  from  the  eighth  article,  by  the  exception,  and  would  other- 
wise have  been  within  its  provisions."  "  Consequently,  that  all  other 
fair  grants,  within  the  time  specified,  were  as  obligatory  on  the 
United  States  as  on  his  Catholic  majesty."     Ibid.  313. 

It  is  evident,  therefore,  that  so  far  as  this  case  depended  on  the 
construction  of  the  treaty,  it  turned  on  three  positions: 
[  •  394  ]  1.  Whether  the  •second  article  ceded  the  whole  territory  of 
West  Florida.  2.  Whether  the  words  of  the  eighth  article 
operated  directly  on  the  grants,  so  as  to  confirm  them  by  its  owd 
force,  3.  Whether  the  ratification  by  the  king  operated  as  an  ex- 
ception to  the  eighth  article,  by  excluding  the  three  grants.  Now, 
had  the  court  noticed  the  third  article,  in  connection  with  the  second, 
as  was  done  by  the  king  in  his  ratification,  all  difficulty  respecting 
the  words,  "  which  belong  to  him,"  would  have  been  removed ;  for 
the  king  declares  that  the  cession  was  by  both  articles.  6  Laws, 
U.  S.  628. 

By  the  first  clause  of  the  third  article,  "  the  boundary  line  between 
the  two  countries  was  of  the  Mississippi,"  is  the  Sabine,  to  the  32® 
north  latitude,  thence  north  to  Red  River,  Ace  By  the  second  clause, 
the  parties  agree  to  cede  and  renounce  all  their  rights,  &a,  to  the 
territory  described  by  that  line ;  the  United  States  to  all  west  and 
south  of  it ;  and,  <<  in  like  manner  his  Catholic  majesty  cedes  to  the 
United  States,  all  his  rights,  claims,  and  pretensions,  to  any  territo- 
ries east  and  north  of  said  line,  and  for  himself,  his  heirs,  and  sue* 
cessors,  renounces  all  claim  to  the  said  territories  forever."  6  Laws, 
U.  S.  616. 

The  words  of  this  clause  are  broad  enough  to  embrace  the  whole 
territory  east  of  the  Mississippi ;  the  words  "  claims "  and  "  preten- 
sions," are  peculiarly  appropriate  to  that  part  which  lies  west  of  the 
Perdido;  and,  when  taken  in  connection  with  the  second  article, 
devest  it  of  all  the  doubts,  by  the  use  of  the  words  "  which  belong 
to  him."  So  that  their  combined  effect  is  a  cession  by  one  party, 
and  an  acceptance  by  the  other,  of  aU  the  rights,  claims,  and  preten- 
sions of  Spain,  to  all  the  territory  east  of  the  Sabine,  including  what 
was  known  as  East  and  West  Florida,  and  to  which  the  stipulation 
of  the  eighth  article  would  apply,  by  the  opinion  of  the  court. 

The  second  point  was  decided  in  The  United  States  v.  Arredondo, 
in  1832,  in  which  the  court  held:  "That  the  United  States  never 
seem  to  have  claimed  any  part  of  what  could  be  shown  by  le^ 
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evidence  and  local  law,  to  have  been  severed  from  the  royal  domain 
before  their  right  attached,"  6  Pet  717 ;  whether  the  severance  was 
by  "  patent,  grant,  concession,  warrant,  order  of  survey,  or  any  other 
act  which  might  have  been  perfected  into  a  complete  title,  by  the 
laws,  usages,  and  customs  of  Spain."     Ibid.  721. 

"  If  a  question  arises  what  lands  were  ceded,  (to  the  United  States,) 
ihe  answer  is  found  in  the  second  article,  vacant  lands ;  not  those 
which  had  been  individually  appropriated,  and  were  not  the  subjects 
of  a  hostile  and  adversary  grant.  The  renunciation  by  the  third 
article,  by  both  parties,  was  only  of  their  respective  rights,  claims, 
and  pretensions  to  the  territory  renounced ;  neither  government  had 
any  right  to  renounce  over  lands,  to  which  a  title  had  been  conveyed 
to  their  citizens  or  subjects  respectively.  Thus  deciding  on  those 
articles  of  the  treaty,  and  in  conformity  to  the  rules  and  principles 
before  established,  we  should  be  of  opinion,  that  the  land  embraced 
in  the  grant  was  no  longer  a  part  of  the  royal  domain  at  the 
date  of  the  treaty,  but  private  property,  land  not  vacant, 
•  but  appropriated  by  a  prior  and  valid  deed."  Ibid.  735,  [  *  395  ] 
736.  "  The  eighth  article  was  evidently  intended  for  the 
benefit  of  those  who  held  grants,  and  were  considered  as  proprietors 
of  lands  in  Florida ;  and  to  give  it  a  construction  which  would 
remove  and  limit  rights  thus  intended  to  be  secured,  would  deprive 
them  of  the  benefit  of  the  fair  construction  of  the  second  and  third 
articles  of  the  treaty,  and  leave  them  in  a  worse  situation  than  if  the 
eighth  had  been  omitted  altogether."  The  honor  of  the  king  was 
concerned  most  deeply,  in  not  doing  an  act  which  would  deprive  his 
subjects  of  what  he  had  granted  to  them,"  &;c.,  '<  and  to  not  leave 
the  confirmation  of  grants  by  lawful  authority,  at  the  pleasure  of  the 
United  States."  Before  the  execution  of  the  treaty,  there  was  in- 
serted a  stipulation  in  ^  Spanish,  by  which  the  ceded  territory  should 
pass  into  the  hands  of  the  United  States,  with  the  declared  instruc- 
tion by  the  king  of  Spain,  that  the  grants  referred  to  operated  in 
prcBserUi^  as  an  exception  and  reservation  of  lands  granted  in  his 
name,  and  by  his  authority,  using  words  which  expressed  his  inten- 
tion in  his  own  language ;  that  the  grants  were  ratified  and  con- 
firmed in  the  very  act  of  cession,  subject  to  no  future  contingency  '* 
Ibid.  737. 

Such  was  declared  to  be  its  effect,  according  to  the  stipulations  of 
the  treaty,  the  law  of  nations,  the  acts  of  congress,  and  the  laws  of 
Spain.  '^  If  the  title  was  confirmed  presently,  the  king  had  within 
the  bounds  of  the  grant,  no  right  or  title  to  convey,  and  the  United 
States,  could  receive  none^  If  no  future  act  of  theirs  was  necessary 
for  their  confirmation  and  ratification,  the  legal  title,  much  less  the 
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beneficial  interest  never  passed  to  them,  (the  United  States.)  Ibid. 
738.  On  a  deliberate  construction  of  that  article,  the  words,  "  shall 
be  ratified  and  confirmed,"  were  held  to  mean,  '^  shall  remain  ratified 
and  confirmed ;  and  that  the  United  States,  in  accepting  the  cession, 
could  assert  no  claim  to  lands  thus  expressly  excepted ; "  and  the 
court  declared  explicitly,  that  the  grants  included  in  the  eighth  article, 
and  those  referred  to  in  the  ratification  by  the  king,  '^  were  confirmed 
and  annulled  respectively,  simultaneously  with  the  ratification  and 
confirmation  of  the  treaty,  and  that  when  the  territory  was  ceded, 
the  United  States  had  no  right  in  any  of  the  lands  embraced  in  the 
confirmed  grants."     Ibid.  741,  742. 

The  same  principles  were  adopted  in  the  United  States  v.  Perche- 
man,  and  in  language  most  emphatic  and  unequivocal,  throughout 
the  opinion  delivered  by  the  chief  justice.  After  reciting  the  first 
clause  of  the  second  article,  which  ceded  the  territory  in  general 
terms,  the  court  observe :  "A  cession  of  territory  is  never  understood 
to  be  a  cession  of  the  property  of  the  inhabitants."  7  Pet  87.  "  The 
king  cedes  that  only  '  which  belonged  to  him  ; '  lands  he  had  previ- 
ously granted,  were  not  his  to  cede.  Neither  party  could  so  under- 
stand the  cession ;  neither  party  could  consider  itself  as  attempting 
a  wrong  to  individuals,  condemned  by  the  practice  of  the  w^hole 
civilized  world."  The  second  clause  of  the  second  article,  is  thus 
referred  to :  '^  The  special  enumeration  could  not  have  been  made, 
had  the  first  clause  of  the  article  been  supposed  to  pass  the 
[  •  396  ]  •  objects  thus  enumerated,  but  private  property  also."  7 
Pet.  87.  The  grant  of  buildings  could  not  have  been  lim- 
ited by  the  words,  "  which  are  not  private  property,"  had  private 
property  been  included  in  the  cession  of  the  territory. 

"  This  state  of  things  ought  to  be  kept  in  view,  when- we  construe  the 
eighth  article  of  the  treaty,  and  the  acts  of  congress  relating  to  Spanish 
titles.  This  (the  eighth)  article  is  apparently  introduced  on  the  part  of 
Spain,  and  must  be  intended  to  stipulate  expressly  for  that  security  of 
private  property  which  the  laws  and  usages  of  nations  would,  without 
express  stipulation,  have  conferred.  No  construction  which  would 
impair  that  security  for  them,  that  its  positive  words  require,  would 
seem  to  be  admissible.  Without  it  the  titles  of  individuals  would 
be  as  valid  under  the  new  government,  as  under  the  old,"  &c. 

The  court  then  declare  that  this  article  means  that  the  grants 
^  shall  remain  ratified  and  confirmed  to  the  persons  in  possession  of 
them,  to  the  same  extent,  &c.,  (that  the  same  grants  would  be  valid 
if  the  territories  had  remained  under  the  dominion  of  his  Catholio 
majesty,)  thus  conforming  exactly  to  the  universally  received  doctrine 
of  the  law  of  nations.     K,  as  we  think  must  be  admitted,  the  seen- 
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rity  of  private  property  was  intended  by  the  parties ;  if  this  security 
would  have  been  complej;e  without  the  article,  the  United  States 
could  have  no  motive  for  insisting  on  the  interposition  of  government 
in  order  to  give  validity  to  titles,  which  according  to  the  usages  of  the 
civili^d  world  were  already  valid."  Ibid.  88,  89.  The  grants  are 
then  declared  to  be  ratified  and  confirmed  by  the  force  of  the  treaty 
itself,  as  the  proper  if  not  unavoidable  construction  of  its  words ; 
and  the  court  also  declares  that  this  construction  would  have  been 
given  in  Foster  v.  Elam,  if  the  Spanish  part  of  the  treaty  had  been 
brought  to  their  view ;  and  that  **  this  understanding  of  the  article 
must  enter  into  our  construction  of  the  acts  of  congress  o*n  the  sub- 
ject"    Ibid.  89. 

These  cases  finally  settled  the  construction  of  the  second,  third, 
and  eighth  article  of  the  treaty  of  1819 ;  they  overruled  the  construc- 
tion given  in  Foster  and  Elam  v.  Neilson,  and  have  remained  unques- 
tioned till  this  time ;  12  Pet.  519 ;  and  '^  on  the  fullest  consideration 
(it  has  been)  held,  that  the  treaty  operated  as  a  present,  perfect,  and 
absolute  confirmation  of  all  the  grants  which  come  within  its  pro- 
visions. That  no  act  of  the  political  department  remained  to  be 
done ;  that  it  was  an  executed  treaty,  the  law  of  the  land,  and  a  rule 
for  the  court ;  a  rule  of  title  and  property,"  &c.     12  Pet.  747. 

In  the  United  States  v.  Kingsley,  decided  in  1838,  the  court  took 
broader  ground  in  favor  of  Spanish  titles,  than  had  been  assumed  in 
any  former  case  in  relation  to  the  construction  of  the  treaty,  and 
expressed  their  opinion  in  language  of  peculiar  force,  and  with  a 
more  appropriate  reference  to  its  spirit,  meaning,  and  words,  than 
is  to  be  found  in  any  other  opinion.  "  Under  the  treaty,  it  is  true 
that  grants  of  land  made  before  the  24th  January,  1818,  by 
his  •  Catholic  majesty,  or  by  his  lawful  authority,  stand  rati-  [  *  397  ] 
fied  and  confirmed,  to  the  same  extent  that  the  same  grants 
would  be  valid  if  Florida  had  remained  under  the  dominion  of 
Spain,"  &c.  &c. 

<<  It  is  admitted,  that  in  the  construction  of  this  article  of  the 
treaty,  (the  eighth,)  the  United  States  succeeds  to  all  thosQ  equitable 
obligations,  which  we  are  to  suppose  would  have  influenced  his 
Catholic  majesty  to  secure  to  his  subjects  their  property,  and  which 
would  have  been  applied  by  him  in  the  construction  of  a  conditional 
grant  to  make  it  absolute.  And  further,  in  the  construction  of  this 
article  of  the  treaty,  it  must  be  conceded,  that  the  United  States 
must  maintain  the  rights  of  property  under  it,  by  applying  the  laws 
and  customs  by  which  those  rights  were  secured,  before  Florida  was 
ceded,  or  by  which  an  inchoate  right  of  property  would,  by  laws  and 
costoms,  have  been  adjudicated  by  Spanish  authority  to  have  become 
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a  perfect  right,  by  applying  in  the  first  instance  in  such  cases,  as  was 
said  in  Arredondo's  case,  the  principles  of  justice,  according  to  the 
rules  of  equity ;  and  in  the  second,  all  those  laws  and  customs  de- 
cisive of  a  right  of  property,  while  the  party  claiming  the  right  was 
a  subject  of  Spain."     12  Pet  484,  485. 

This  final  result  of  the  adjudications  of  this  court  settles  all 
doubts  as  to  the  extent  and  effect  of  the  cession  and  the  construc- 
tion of  the  treaty,  which  were  expressed  by  the  court  in  Foster  and 
Elam  V.  Neilson,  and  is  decisive  of  the  first  two  points.  Their 
opinion  in  the  case  of  the  United  States  v,  Clarke,  in  1834,  is  equally 
decisive  of*  the  question  whether  the  ratification  by  the  king,  in  an- 
nulling the  three  grants  to  Alagon,  Punon  Rostro,  and  De  Vargas,  is 
an  exception  or  proviso  to  the  eighth  article ;  on  which  subject  this 
is  the  language  of  the  court,  in  8  Pet  463 :  "  While  Florida  re- 
mained a  province  of  Spain,  the  right  of  his  Catholic  majesty, 
acting  in  person  or  by  his  officers,  to  distribute  lands  according  to 
his  pleasure,  was  unquestioned.  That  he  was  in  the  constant  exer- 
cise of  this  power  was  well  known.  If  the  United  States  were  not 
content  to  receive  the  territory,  charged  with  titles  thus  created,  they 
ought  to  have  made,  and  they  would  have  made,  such  exceptions  as 
they  deemed  necessary.  They  have  made  these  exceptions.  They 
have  stipulated  that  all  grants  made  since  the  34th  of  January,  1818, 
shall  be  null  and  void.  It  is  understood  that  this  stipulation  was 
intended  to  embrace  three  large  grants  made  by  the  king,  which 
comprehended  nearly  all  the  crown  lands  in  East  Florida.  However 
this  may  be,  it  shows  that  the  subject  was  in  the  mind  of  the  nego- 
tiator ;  and  the  apprehended  mischief  was  guarded  against,  so  far 
as  the  parties  could  agree.  The  American  government  was  content 
with  the  security  which  this  stipulation  afforded,  and  cannot  now 
demand  further  and  additional  grounds.  The  acquisition  of  the 
Floridas  was  an  object  of  immense  importance  to  the  United  States. 
It  was  urged  by  other  considerations  of  a  still  more  powerful  opera- 
tion, in  addition  to  vacant  lands.  It  will  be  regarded,  while  our 
Union  lasts,  as  the  highest  praise  of  the  administration  which  made 

it,  and  of  the  negotiator  who  accomplished  it  It  cannot 
[  •  398  ]  be  doubted  *  that  the  terms  were  highly  advantageous,  and 

that  they  were  so  considered  by  aU.  The  United  States 
were  satisfied,  and  had  reasofi  to  be  satisfied,  with  the  provision 
excluding  grants  made  subsequent  to  the  24th  January,  1818,  when 
the  firaud  on  that  provision  was  prevented  by  the  terms  of  the  ratifi- 
cation of  the  treaty.  All  other  concessions  made  by  his  Catholic 
majesty,  or  his  lawful  authorities,  in  the  ceded  territories,  (in  the 
ratification  by  the  king  of  Spain,  '  competent  authorities,')  are  as 
valid  as  if  the  cession  had  not  been  made."     8  Pet  464. 
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The  same  principle  is  recognized  and  declared  in  the  United  States 
i;:  Mitchell,  9  Pet  736,  and  Strother  v.  Lucas,  12  Pet.  439 ;  in  both 
of  which  there  is  a  summary  review  of  all  the  previous  decisions  of 
this  court  on  the  subject ;  which  are  declared,  in  9  Pet.  734,  <'  to  be 
definitely  settled,  so  far  as  the  power  of  this  court  can  do  it ;  and 
must  be  taken  to  be  the  rules  of  its  judgment." 

I  content  myself  with  this  general  reference  to  these  summaries 
of  past  decisions,  with  the  exception  of  the  settled  meaning  of  the 
words  "  lawful  authorities,"  in  the  eighth  article,  and  "  competent 
authorities,"  in  the  ratification  by  the  king ;  that  is,  by  those  persons 
who  exercised  the  granting  power  by  authority  of  the  crown.  This 
is  the  generally  received  meaning  of  the  words.  The  treaty  recog- 
nizes the  existence  of  those  "  lawful  authorities,"  in  the  ceded  terri- 
tories. 8  Pet.  449.  The  king  "  might,  therefore,  stipulate  for  that  full 
credence  (evidence)  to  the  instrument  itself,  which  is  usually  allowed 
to  instruments  issued  by  the  proper  officer."  In  the  sense  in  which 
the  words  "  are  uniformly  used  and  understood,  they  mean  persons 
authorized  by  the  crown  to  grant  lands;"  8  Pet.  460,  464  ;  the  gov- 
ernor or  intendant,  as  the  case  may  be,  9  Pet,  735,  "  or  their  depu- 
ties."    10  Pet.  331,  S.  P. ;  12  Pet.  438,  439. 

Had  these  principles,  thus  settled,  in  the  cases  of  Canter,  1  Pet. 
542;  in  Soulard,  4  Pet  612  ;  Arredondo,  6  Pet  717, 6&c, ;  Percheman, 
7  Pet  87,  &c.;  Clark,  8  Pet  449, 363;  Delassus,  9  Pet  133 ;  Mitchell, 
9  Pet  734 ;  New  Orleans,  9  Pet  234,  and  10  Pet  736 ;  Strother,  12 
Pet  435-441 ;  Kingsley,  12  Pet  484 ;  and  Rhode  Island,  12  Pet  747, 
been  recognized  in  Foster  and  Elam,  the  decision  of  the  court  in 
that  case,  on  their  declared  principles,  must  have  been  in  favor  of  the 
plaintiff,  if  he  had  filed  and  recorded  his  claim,  according  to  the 
requisitions  of  the  acts  of  congress.  As  the  court  decided  that  case 
solely  on  their  construction  of  the  treaty,  the  since  established  con- 
struction, if  then  adopted,  would  have  made  the  treaty  a  rule  of 
decision  for  the  court,  have  confirmed  the  grant  by  its  own  force,  and 
repealed  the  14th  section  of  the  act  of  1804,  and  all  repugnant  laws  ; 
and  made  all  grants  before  January,  1818,  as  obligatory  on  the  United 
States  as  they  were  on  Spain,  excepting  only  the  three  which  were 
cancelled  by  the  ratification  of  the  king.     2  Pet  311-315. 

3.  I  now  proceed  to  the  cases  which  have  arisen  in  this  court 
under  the  treaty  of  1819,  in  relation  to  grants  of  land  within  the  dis- 
puted territory,  made  after  1803;  and  under  the  kindred 
treaty  *  between  Georgia  and  the  United  States,  on  grants  [  *  399  ] 
made  by  Great  Britain  and  Spain,  while  those  governments 
occupied  the  territory  in  dispute  between  them,  (Georgia  and  the 
United  States.) 
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Harcourt  v,  Gaillard  arose  on  a  grant  made  by  the  British  gov- 
ernor of  West  Florida,  for  land  north  of  the  31^  N.  lat,  and  within 
the  charter  limits  of  Georgia  ;  but  which  was  then  under  the  govern- 
ment, and  in  the  possession  of  Grreat  Britain.  The  grant  was  held 
void,  because  it  was  made  during  the  war  of  the  Revolution ;  and 
the  treaty  of  peace  contained  no  stipulation  in  favor  of  grants  previ- 
ously made,  or  any  cession  of  territory  to  the  United  States ;  but 
was  an  acknowledgment  and  recognition  of  their  preexisting  rights. 
But  the  court  also  held,  that  if  the  grant  had  been  made  before  the 
war  '<  it  might  have  had  the  benefit  of  those  principles  of  public  law 
which  are  applied  to  territories  acquired  by  conquest;"  but  the 
question  "  is  one  of  disputed  boundaries,  within  which  the  power 
which  succeeds  in  war  is  not  obliged  to  recognize  as  valid  any  acts 
of  ownership  exercised  by  his  adversary."  12  Wheat.  525.  The 
court  then  refer  to  the  8th  article  of  the  treaty  of  Ghent,^  as  an  illus- 
tration of  this  doctrine,  which  is  this :  ^  It  is  agreed,  &c.,  that  in  case 
any  of  the  islands,  &c.,  which  were  in  the  possession  of  one  of  the 
parties  prior  to  the  commencement  of  the  present  war  between  the 
two  countries,  should,  &c,  fall  within  the  dominions  of  the  other 
party,  all  grants  of  land  made  previous  to  the  commencement  of  the 
war,  by  the  party  having  had  such  possession,' shall  be  as  valid  as  if 
such  island,  &c,  had  been  adjudged  to  be  within  the  dominions  of 
the  party  having  had  such  possession,"  &c  1  Laws  U.  S.  699. 
Whereupon  the  court  use  this  language :  "And  such  is  unquestion- 
ably the  law  of  nations.  War  is  a  suit  prosecuted  by  the  sword; 
and  when  the  question  to  be  decided  is  one  of  original  claim  to  terri- 
tory, grants  of  soil  made  flagrante  beUo  by  the  party  that  fails,  can 
only  derive  validity  by  treaty  stipulation."     Laws  U.  S.  528. 

The  next  case  arose  on  a  grant  made  by  the  Spanish  government 
of  West  Florida,  in  1795,  before  the  trealy  of  limits  between  Spain 
and  the  United  States,  for  the  land  north  of  the  31^  north  latitude, 
of  which  Spain  was  in  possession  at  the  time  of  the  grant;  the 
court  decided  this  case  on  the  same  principles  as  were  adopted  in 
Poole  V.  Fleeger,  11  Pet.  185,  and  applied  to  the  compact  between 
Kentucky  and  Tennessee.  These  were  the  principles  laid  down  in 
their  opinion  :  ^  It  is  the  usage  of  all  civilized  nations  of  the  world, 
when  territory  is  ceded,  to  stipulate  for  the  property  of  its  inhabit- 
ants," &c.  ^^  Had  Spain  considered  herself  as  ceding  territory,  she 
would  not  have  neglected  a  stipulation,  which  every  sentiment  of 
justice  and  national  honor  would  have  demanded,  and  which  the 
United  States  would  not  have  refused*  But  instead  of  requiring  an 
article  to  that  effect,  she  has  expressly  stipulated  for  the  withdrawal 
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of  the  settlements  made  within  what  the  treaty  admits  to  be  the  ter- 
ritory of  the  United  States,  and  for  permission  to  the  settlers  to 
bring  their  property  with  them.  We  think  this  an  unequivocal  ac- 
knowledgment that  the  occupation  of  that  territory  by  Spain 
was  wrongful ;  and  *  we  think  the  opinion  thus  clearly  indi-  [  •400  ] 
cated,  was  supported  by  the  state  of  facts.  It  follows,  that 
Spanish  grants,  made  after  the  treaty  of  peace,  can  have  no  intrinsic 
validity ;  and  the  holders  must  depend  for  their  titles  on  the  laws  of 
the  United  States."  Henderson  v.  Poindexter,  12  Wheat.  635,  536. 
Vide  11  Pet  209,  210. 

The  statement  of  this  case  by  the  court,  in  a  preceding  part  of 
their  opinion,  gives  a  most  lucid  illustration  of  the  principles  above 
referred  to.  After  alluding  to  the  treaties  of  peace  between  Great 
Britain  and  the  United  States,  France,  and  Spain,  in  1783,^  the  court 
say :  "  In  the  treaty  with  Spain,  the  Floridas  were  ceded  to  that 
power  without  any  description  of  boundary."  "  The  United  States 
continued  to  assert  a  claim  to  the  31*^  of  north  latitude,  while  Spain 
maintained  perseveringly  her  pretensions  further  north.  This  was 
the  subject  of  long  and  fruitless  discussion  between  the  two  govern- 
ments, which  was  terminated  by  the  treaty,  &c.,  of  27th  October, 
1796,  &c.  This  treaty  declares  and  agrees  that  the  line  which  was 
described  in  the  treaty  of  peace  between  Great  Britain  and  the 
United  States,  as  their  south  boundary,  shall  be  the  line  which  divides 
their  territory  from  East  and  West  Florida." 

"  This  article  does  not  import  to  be  a  cession  of  territory,  but  the 
adjustment  of  a  controversy  between  the  two  nations.  It  is  under- 
stood as  an  admission  that  the  right  was  originally  in  the  United 
States,"  &c.     12  Wheat  634. 

This  opinion  is  confirmed  by  a  subsequent  part  of  the  same  article. 
That  "  the  settlements  of  either  party  in  the  territory  of  the  other, 
according  to  the  above-mentioned  boundaries,  shall  be  withdrawn 
within  six  months  after  the  ratification  of  this  treaty,  or  sooner,  if  it 
be  possible ;  and  that  they  shall  be  permitted  to  take  with  them  all 
the  goods  and  effects  which  they  possess."     12  Wheat  634, 535, 544. 

This  state  of  facts  in  Harcourt  r.  Gaillard,  and  Henderson  v.  Poin- 
dexter, shows  the  grounds  on  which  the  British  grant,  made  before 
the  treaty  of  peace  with  Great  Britain,  and  the  Spanish  grant,  made 
before  the  treaty  of  1795,  with  Spain,  for  lands  within  the  disputed 
territory,  while  in  the  possession  of  those  powers,  as  governments  de 
factOj  were  held  not  to  be  valid  under  those  treaties,  or  the  law  of 
nations,  to  have  been  exclusively  these.  The  British  grant  was 
made  flagrante  bello,  the  treaty  of  peace  neither  ceded  or  relin- 
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quished  any  territory  to  the  United  States,  or  to  particular  States; 
it  was  a  solemn  recognition  and  acknowledgment  of  their  preexisting 
rights. 

The  Spanish  grant,  though  made  during  peace,  became  void  by 
the  admission  of  Spain,  in  the  treaty  of  1795,  of  the  original  right 
of  the  United  States  to  the  territory  in  which  the  land  was  situated; 
by  the  express  stipulation,  that  the  settlers  within  the  boundary 
established,  should  remove,  with  their  effects,  within  a  stipulated 
time ;  and  that  there  was  no  stipulation  in  the  treaty,  for  the  protec- 
tion of  the  inhabitants  in  the  enjoyment  of  property  held  under 

Spanish  grants  previously  made. 
[  *401  ]  *  There  was  another  feature,  common  to  both  cases, 
which  was  noticed  by  the  court,  growing  out  of  the  com- 
pact with  Georgia,  and  consequent  acts  of  congress.  This  compact 
was  made  by  <<  article  of  agreement  and  cession,"  entered  into  the 
24th  April,  1802,  «*  between  the  United  States  and  the  State  of 
Georgia,"  in  virtue  of  an  act  of  congress,  "  for  an  amicable  settle- 
ment of  limits  with  that  State,"  and  a  law  thereof. 

By  art  1 :  "  Georgia  cedes  to  the  United  States  all  the  right,  title, 
and  claim  to  the  jiirisdiction  and  soil  of  the  lands  within  her  boun- 
dary, west  of  the  River  Chatahouchee,  upon  the  following  express 
conditions,  and  subject  thereto,  that  is  to  say,"  &c.  Secondly :  "  That 
all  persons  who,  on  the  27th  October,  1795,  (the  date  of  the  treaty 
with  Spain,)  were  actual  settlers  within  the  territory  thus  ceded, 
^  shall  be  confirmed '  in  all  the  grants  legally  and  fully  executed  prior 
to  that  day,  by  the  former  British  government  of  West  Florida,  or 
by  the  government  of  Spain,  and  in  the  claims  which  may  be  derived 
from  any  actual  survey  or  settlement  made  under  the  act  of  the 
State  of  Georgia,"  &X5.,  passed  7th  February,  1785. 

By  art  2 :  "  The  United  States  accepted  "  this  cession,  on  the  con- 
ditions therein  expressed,  and  ceded  all  their  right,  title,  and  claim  to 
soil  and  jurisdiction,  of  any  land  east  of  the  line  of  cession,  by 
Georgia  to  the  United  States. 

By  art  3 :  ^^  The  present  act  of  session  and  agreement  shall  be  in 
full  force  as  soon  as  the  legislature  of  Georgia  shall  have  given  its 
assent  to  the  boundaries  of  this  cession,"  &c.  No  law  or  other  act  of 
assent  was  therefore  necessary  by  the  United  States  to  give  it  full  effect. 

In  April,  1802,  Georgia  passed  an  act  to  ratify  and  confirm  the 
agreement,  which  enacted,  "  That  the  said  deed  or  articles  of  agree- 
ment and  cession  be,  and  the  same  hereby  is,  and  are  fully,  abso- 
lutely, and  amply  ratified  and  confirmed  in  all  its  parts ;  and  hereby 
is  and  are  declared  to  be  binding  and  conclusive  on  the  said  State, 
her  government,  and  citizens  forever."     1  Laws  U.  S.  488. 
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The  act  of  congress  under  which  this  compact  was  made,  author- 
ized the  commissioners  appointed  by  the  United  States,  ^<  to  adjust 
and  determine,"  "  all  interfering  claims  of  the  United  States  and 
Georgia,  to  territory  west  of  the  Chatahouchee,  north  of  31°  north 
latitude,  and  south  of  the  cession  made  by  South   Carolina,"  ice 

1  Story,  494.  A  subsequent  act  gave  them  power,  "  finally  to  settle 
by  compromise,"  &c.,  "  any  claims  mentioned  in  the  former  act,  and 
on  behalf  of  the  United  States,  to  receive  a  cession  of  any  lands 
therein  mentioned,  or  of  the  jurisdiction  thereof,  on  such  terms  as  to< 
them  shall  seem  reasonable."     Ibid.  779.^ 

Subsequent  laws  provided  for  carrying  this  compact  into  effect. 

2  Story,  893,  952,  955. 

By  now  compsuring  the  treaty  of  1819,  with  the  treaty  of  peace 
with  Great  Britain,  in  1783,^  it  is  palpable  that  it  contains  no  recog- 
nition or  acknowledgment  of  the  preexisting  right  of  the  United. 
States  to  the  disputed  territory ;  it  therefore  does  not  come 
within  •the  principles  which  the  court  applied  to  the  British  [  *  402  Y 
grant,  arising  from  the  nature  of  that  treaty ;  nor  does  the 
principle  of  the  law  of  nations,  in  relation  to  grants  made  during  a. 
WBr,  apply  to  grants  made  by  Spain,  between  1804  and  1810,  while  in: 
peaceful  possession  of  the  territory.  A  comparison  of  the  two  trea- 
ties with  Spain,  places  them  in  more  striking  contrast  in  their  titles 
and  the  stipulations  of  their  respective  articles.  That  of  1795  was 
declared  to  be  a  "  Treaty  of  Friendship,  Limits,  and  Navigation ;  " 
that  of  1819  was  declared  to  be  a  "  Treaty  of  Amity,  Settlement, 
and  Limits." 

The  declared  object  of  the  first  was  "  to  establish  several  points,. 
the  settlement  whereof  will  be  productive  of  general  advantage  and 
reciprocal  utility  to  both  nations."  Vide  1  Laws  U.  S.  262.  Its 
stipulations  have  been  noticed.  The  declared  object  of  the  second 
\y^as,  to  <<  settle,  terminate,  and  put  an  end  to  all  their  differences  and 
pretensions,"  so  as  ''  to  consolidate  on  a  permanent  basis,"  &c. 

Art.  5.  "  The  inhabitants  of  the  ceded  territories  shall  be  secured 
in  the  firee  exercise  of  their  religion  without  any  restriction  ;  and  all 
those  who  may  desire  to  remove  to  the  Spanish  dominions,  shall  be 
permitted  to  sell  or  export  their  effects  at  any  time,  without  being 
subject  in  either  case  to  duties." 

Art.  6.  "  They  shall  be  incorporated  into  the  Union,"  &c. ;  "  and 
admitted  to  the  enjoyment  of  all  the  rights,  privileges,  and  immuni- 
ties of  citizens  of  the  United  States." 

Art,  7.  "  The  officers  and  troops  of  his  Catholic  majesty,"  &a, 
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<^  shall  be  withdrawn,  and  possession  of  the  places  occupied  by  them 
shall  be  given  within  six  months  after  the  exchange,"  &c. 

Art.  8.  "All  grants  of  lands,"  &c.,  "  shall  be  ratified  and  confirmed 
to  the  persons  in  possession  of  the  lands,  to  the  same  extent  that 
the  same  grants  would  be  valid,  if,"  &c. 

This  treaty,  it  must  be  remembered,  had  been  preceded  by  the 
same  mutual  claims  and  pretensions  of  both  parties,  perseveringly 
maintained,  during  long  and  fiiiitless  discussions  between  the  two 
governments,  as  had  been  the  case  before  the  treaty  of  1795 ;  and 
that  the  possession  of  the  territory  was  held  by  the  United  States, 
under  the  most  solemn  pledges  by  the  President  and  congress,  that  it 
was  in  their  hands,  subject  to  future  negotiation,  and  that  the  inhab- 
itants should  be  protected  in  the  enjoyment  of  their  liberty,  property, 
and  religion. 

Now,  let  this  treaty  have  the  benefit  of  the  principles  of  the  law 
of  nations,  which  were  laid  down  by  the  court  in  the  two  cases  in 
12  Wheaton,  as  a  treaty  of  cession,  settlement,  and  peace,  or  as  a 
relinquishment  by  Spain,  and  purchase  by  the  United  States,  or  as  a 
compact,  deed,  or  articles  of  agreement;  let  it  receive  the  same 
construction  and  effect  as  was  given  to  the  agreement,  or  as  the 
court  called  it,  the  treaty  with  Georgia,  and  then  it  can  be  ascer- 
tained what  would  have  been  the  result,  had  the  grants  in  those 
cases  been  protected  by  any  treaty  stipulation.  Let,  also,  the  acts 
of  congress  which  related  to  claims  under  the  treaty  with  Georgia, 
be  compared  with  those  which  related  to  the  country  west 
[  *  403  ]  of  the  •Perdido,  especially  passed  before  1821,  together  with 
those  passed  since  the  treaty  was  ratified,  for  the  adjust- 
ment of  titles  to  land,  and  the  same  construction  be  applied  to  all,  as 
the  court  gave  to  the  former,  a  satisfactory  answer  can  be  given  to 
those  questions. 

1.  Under  such  a  treaty,  would  private  property  be  protected  by 
the  law  of  nations,  if  the  5th,  6th,  and  8th  articles  had  been 
omitted  ? 

2.  Under  the  5th,  could  the  inhabitants  who  remained  in  the 
province,  in  the  enjoyment  of  their  religion,  be  deprived  of  their 
property  ? 

3.  Could  those  who  chose  to  remove,  give  a  good  title  to  the 
property  which  they  might  choose  to  sell,  whether  it  was  lands  or 
chattels  ? 

4.  Under  the  6th,  till  their  incorporation  into  the  Union,  can  the 
inhabitants  enjoy  the  rights,  privileges,  and  immunities  of  American 
citizens,  if  the  United  States  can  confiscate  their  lands,  by  dedaiing 
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their  titles  void,  and  granting  them  to  others ;  and  could  this  be  done 
after  their  incorporation  ? 

5.  Under  these,  and  the  8th  article,  is  it  optional  with  the  United 
States  to  confirm  or  confiscate  ? 

6.  Had  there  been  no  treaty,  would  not  the  grants  have  been 
valid  under  previous  pledges  by  the  United  States,  and  the  laws  an- 
nexing the  disputed  territory  to  the  adjacent  States  ? 

7.  Without  a  treaty  or  specific  pledge,  would  not  the  constitution 
of  the  United  States  protect  the  inhabitants  in  their  rights  of  persons 
and  property,  by  the  very  act  of  such  annexation,  accepted  by  a 
State? 

8.  Are  they  not  so  protected,  as  the  inhabitants  of  a  territory  of 
the  United  States,  under  the  ordinance  of  1787,  which  was  in  force 
in  this  territory  ? 

9.  Does  not  the  law  of  nations  give  to  these  grants  the  same  pro- 
tection as  in  the  case  of  conquest,  or  military  occupation,  until 
congress  shall,  in  virtue  of  the  law  of  a  conqueror,  declare  them  void, 
and  resume  the  lands  ? 

And,  10.  Can  questions  arising  in  cases  brought  to  recover  property 
embraced  by  such  grants,  be  decided  by  the  courts  of  the  United 
States,  in  virtue  of  the  judicial  power  of  the  constitution,  and  25th 
section  of  the  Judiciary  Act  of  1789,  or  by  special  tribunals  ap- 
pointed under  the  acts  of  congress,  with  power  to  decide  on  the 
validity  of  titles  acquired  under  such  grants  ? 

So  far  as  the  solution  of  these  questions  depends  on  the  stipula- 
tions of  the  treaty  of  1819,  and  the  laws  of  nations  applicable 
thereto,  the  principles  laid  down  by  the  court  in  Harcourt  v.  Grail- 
lard,  and  Henderson  r.  Poindexter,  already  quoted,  are  so  full,  and  so 
completely  answer  them,  as  to  save  the  necessity  of  repeating  them. 
That  treaty  presents  the  reverse  of  those  then  under  consideration, 
and  the  grant  in  the  present  case,  is  one  which  must  have  been  then 
held  valid  on  every  ground  assumed  by  the  court  in  favor 
of  the  grants  then  before  them,  had  they  come  within  *the  [  *404  ] 
rules  and  principles  on  which  the  court  made  the  distinctive 
line  between  the  different  kinds  of  treaties. 

But  when  we  apply  them  to  the  grant  in  the  present  case,  it  is  a 
matter  of  much  surprise,  that  there  could  exist  a  doubt  of  its 
validity.  Independently  of  the  treaty,  it  was  protected  by  the  law 
of  conquest,  military  occupation,  cession,  or  relinquishment;  inde- 
pendently, too,  of  any  of  these  considerations,  the  property  of  the 
plaintiff  in  the  land  granted,  was  protected  by  the  acts  of  the  United 
States,  under  which  their  military  occupation  or  acquisition  begun 
and  was  continued.     And,  independently  of  all  other  considerations.  It 
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was  protected  by  the  stipulations  of  a  treaty  of  cession,  amity,  settle- 
ment, and  limits,  every  clause  whereof  was  accepted,  ratified,  and 
confirmed  by  the  treaty-making  power  of  the  United  States,  and 
proclaimed  as  binding  on  them,  by  its  constitutional  effect. 

At  the  same  term  in  which  Harcourt  v.  Gaillard,  and  Henderson 
V,  Poindexter  were  decided,  the  case  of  Delacroix  v.  Chamberlain 
came  up;  the  controversy  arose  on  a  concession  of  land  in  the  dis- 
puted territory ;  and  as  the  opinion  of  the  court,  taken  in  connection 
with  the  two  preceding  cases,  and  the  case  of  Canter,  1  Pet.  542, 
decided  at  the  next  term,  is  of  decisive  bearing  on  this  case,  it  is 
given  at  large. 

^  The  concession  referred  to  in  the  bill  of  exceptions,  is  upon  its 
face,  not  a  grant,  nor  a  survey,  but  it  is,  as  is  expressed  in  the  bill 
of  exceptions,  only  a  warrant  or  order  of  survey,  authorizing  the 
deputy-surveyor  to  make  a  survey,  and  to  report  to  the  intendant 
the  survey  when  made,  in  order  to  found  a  grant  upon  it.     The 

order  of  survey  bears  date  the day  of j  1806.     At  that  date, 

the  Spanish  authorities  were  in  the  actual  possession  of  Mobile, 
where  the  land  lies ;  and  they  claimed  it  as  part  of  the  Floridas, 
then  belonging  to  the  Spanish  crown.  The  United  States  claimed 
it  as  part  of  Louisiana.  But  it  is  not  necessary  to  investigate  these 
conflicting  claims.  The  United  States  have  since  obtained  the 
Floridas  by  purchase  and  cession  from  Spain,  without  having  pre- 
viously settled  the  controverted  boundary  between  the  Floridas  as 
claimed  by  Spain,  and  Louisiana  as  claimed  by  the  United  States. 
A  question  of  disputed  boundary,  between  two  sovereign,  indepen- 
dent nations,  is,  indeed,  much  more  properly  a  subject  of  diplomatic 
discussion  and  of  treaty, 'than  of  judicial  investigation.  If  the 
United  States  and  Spain  had  settled  their  dispute  by  treaty,  before 
the  United  States  extinguished  the  claim  of  Spain  to  the  Floridas, 
the  boundary  thus  fixed  would  have  concluded  all  parties.  But  as 
that  was  not  done,  the  United  States  have  never,  as  far  as  we  can 
discover,  distinguished  between  the  concessions  of  land  made  by  the 
Spanish  authorities  within  the  disputed  territory,  while  Spain  was  in 
the  actual  possession  of  it,  firom  concessions  of  a  similar  character 
made  by  Spain  within  the  acknowledged  limits.  We  will  not,  there- 
fore, raise  any  question  upon  the  ground  of  any  want  of  authority 
in  the  intendant  to  make  the  concession.  No  question  of  that  sort 
appears  to  have  been  made  in  the  court  below.  Assuming, 
[  *405  ]  *then,  the  authority  of  the  Spanish  intendant  to  make  the 
concession  and  warrant  of  survey,  the  question  made  and 
decided  in  the  district  court  fairly  arises :  was  it  a  sufficient  title  to 
recover  upon  in  an  action  of  ejectment?      If  the  concession  had 
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been  made  in  a  country,  where  at  the  time  the  principles  and  prac- 
tices known  to  the  common  law  prevailed,  it  would  not  bear  a  con- 
test It  would  be  regarded,  at  most,  as  an  incipient,  inchoate  right, 
but  not  a  perfect,  legal  estate.  It  would  not  be  such  title  aa#vould 
maintain  au  action  of  ejectment.  Was  it  a  perfect  legal  estate ; 
was  it  a  title  according  to  the  Spanish  law  which  prevailed  at  Mobile 
at  the  time  it  was  made  ?     We  apprehend  not" 

'^  It  shows  upon  its  face  that  other  acts  of  sovereignty  remained  to 
Le  done  to  perfect  the  title,  and  which  the  sovereign  power  might 
withhold.  A  survey  was  to  be  made,  and  according  to  the  laws  and 
usages  of  Spain,  a  formal  grant  was  to  be  made  in  such  cases,  to 
complete  the  title. 

^  It  may  be  admitted  that  the  United  States  were  bound  in  good 
faith  by  the  terms  of  the  treaty  of  cession,  by  which  they  acquired 
the  Floridas,  to  confirm  such  concessions  as  had  been  made  by  war- 
rants of  survey ;  yet  it  would  not  follow,  that  the  legal  title  would 
be  perfected  until  confirmation.  The  government  of  the  United 
States  has  throughout  acted  upon  a  different  principle,  in  relation  to 
these  inchoate  rights,  in  all  their  acquisitions  of  territory,  whether 
from  Spain  or  France.  Whilst  the  government  has  admitted  its 
obligation  to  confirm  such  inchoate  rights  or  concessions  as  had  been 
fairly  made,  it  has  maintained  that  the  legal  title  has  remained  in  the 
United  States,  until  by  some  act  of  confirmation  it  was  passed  or 
relinquished  to  the  claimants.  It  has  maintained  its  right  to  prescribe 
the  forms  and  the  manner  of  proceeding  in  order  to  obtain  a  confir- 
mation, and  its  right  to  establish  tribunals  to  investigate  and  pro- 
nounce upon  their  validity."  Ibid.  "  This  is  demonstrated  by  the 
laws  which  congress  have  repeatedly  passed,  establishing  boards  of 
commissioners  to  investigate  these  claims,  and  to  reject  or  confirm 
them,  or  report  them  to  congress  in  cases  of  doubt,  and  by  the  acts 
of  congress  requiring  all  such  claims  to  be  recorded  within  prescribed 
periods.  It  does  not  appear  that  this  order  of  survey  has  ever  been 
recorded,  or  passed  upon  hy  the  board  of  commissioners,  or  register 
of  the  land-office,  established  by  congress  in  the  district  in  which  the 
land  lies.  It  can  therefore  derive  no  aid  from  the  laws  of  the  United 
States."     12  Wheat  600,  602. 

In  conclusion,  the  court  affirmed  the  judgment,  because  an  ejectr 
ment  could  not  be  sustained  on  the  order  of  survey.     Ibid.  603. 

But  had  this  been  a  legal  title,  complete  in  form,  granting  the  legal 
estate,  and  duly  recorded,  there  could  have  remained  no  doubt  that 
the  plaintiff  would  have  recovered,  as  his  case  came  within  every 
principle  of  the  preceding  cases  of  Harcourt  i;.  Gaillard,  Henderson 
r.  Poindexter,  of  which  the  leading  one  is  this :   That  ^<  all  the  acta 
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of  congress  on  the  subject  of  grants  within  the  disputed  tenitory, 
under  the  compact  with  Georgia,  presuppose  the  validity  of 
[  •  406  ]  •  those  which  were  legally  and  fully  executed  before  the 
#  25th  October,  1795."  12  Wheat.  628,  629,  636.  The  arti- 
cles  with  Georgia  were  in  themselves  a  confirmation  of  titles  within 
its  provisions,  (639,)  protected  by  them,  (540,)  and  confirmed  by  them. 
And  by  the  acts  of  1819  and  1822,  perfect  grants  were  expressly 
recognized  as  complete  titles. 

If  these  opinions  of  this  court  require  additional  support  to  entitle 
them  to  respect,  it  will  be  found  in  Keene  v.  M'Donough,  in  which, 
by  a  decree  of  a  Spanish  court,  rendered  in  1804,  at  Baton  Rouge, 
which  is  within  the  disputed  territory,  lands  were  sold  and  conveyed 
to  the  defendant's  grantor,  who  held  them  under  such  decree  and 
sale,  and  this  is  the  language  of  this  court  in  affirming  its  validity: — 

"  The  adjudication  having  been  made  by  a  Spanish  tribunal,  after 
the  cession  of  the  country  to  the  United  States,  does  not  make  it 
void,  for  we  know  historically  that  the  actual  possession  of  the  ter- 
ritory was  not  surrendered  until  some  time  after  these  proceedings 
took  place.  It  was  the  judgment,  therefore,  of  a  competent  Spanish 
tribunal,  having  jurisdiction  of  the  case,  and  rendered  whilst  the 
country,  although  ceded,  was  de  facto  in  the  possession  of  Spain,  and 
subject  to  Spanish  laws.  Such  judgments,  so  far  as  they  affect  the 
private  rights  of  the  parties  thereto,  must  be  deemed  valid. 

"  This  view  of  the  case  supersedes  the  necessity  of  considering  the 
question  of  prescription."     8  Pet.  310.  ' 

This  Spanish  tribunal,  it  must  be  remembered,  was  the  governor 
of  the  province,  acting  in  his  judicial  capacity,  in  which  he  had 
power  by  the  Spanish  law  to  order  a  sale  of  land,  which  passed  the 
title  of  the  proprietor  to  the  purchaser,  on  the  execution  of  a  deed, 
which  was  deemed  the  strongest  and  safest  conveyance  known  to  the 
jurisprudence  of  Spain.  In  his  political  capacity,  the  same  governor 
had  power  to  dispose  of  the  royal  domain,  and  to  make  valid  grants 
thereof,  which  conferred  a  perfect  right  of  property  in  the  lands  so 
granted.  It  would  therefore  be  a  novel  principle  in  American  juris- 
prudence, if  while  this  governor,  by  judicial  power,  could  transfer  the 
property  of  A  to  B,  he  yet  could  not,  by  political  power,  so  far  dis- 
pose of  the  public  domain  as  to  bind  the  king,  in  whose  name  and 
by  whose  authority  he  acted  as  his  direct  representative,  or  even 
affect  his  conscience  as  a  trustee,  in  virtue  of  t^e  grant,  to  the  grantee; 
And  if  the  king  was  so  bound  by  a  perfect  grant,  or  became  a  trustee 
by  a  mere  concession  or  order  of  survey,  the  United  States  succeeded 
to  the  obligation  of  the  king  to  perfect  the  title,  according  to  the 
laws,  usages,  and  customs  of  Spain;   and  the  grant  or  concession 
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stood  <'  ratified  and  confirmed  "  under  the  treaty,  to  the  same  extent, 
at  least,  as  a  judgment  did  before  it     12  Pet.  484. 

The  first  two  of  these  cases  establish  these  principles ;  that  grants 
of  land  in  a  disputed  territory,  made  by  a  government  in  possession 
thereof,  during  peace  with  a  nation  which  is  entitled  to  its  dominion 
and  propriety,  are  valid  by  the  law  of  nations,  without  any  treaty 
stipulation^  if  made  during  war,  they  are  not  valid  unless 
protected  *  by  the  treaty ;  that  when  territory  is  acquired  by  [  *  407  ] 
a  cession,  or  relinquishment  of>  one  nation  to  another,  or  by 
conquest,  the  rights  of  private  property  are  protected  by  the  law  of 
^  nations,  according  to  the  law  of  the  territory,  though  no  stipulation  is 
contained  in  the  act  of  cession  or  relinquishment,  and  even  in  case 
of  conquest,  no  other  change  is  effected  except  as  to  government ; 
and  that  when  a  stipulation  for  property  is  required,  it  is  never 
refused;  and  when  made,  is  sacredly  observed.  But  when,  by  a 
treaty  or  compact,  one  nation  or  State  admits  the  original  right  of  the 
other  to  the  disputed  territory,  without  any  stipulation  in  favor  of 
the  inhabitants,  as  to  lands  held  by  grant  under  the  party  which 
admits  the  right  of  the  other,  the  treaty  binds  their  rights,  and  the 
grants  are  not  valid  against  the  party  whose  original  right  is  acknowl- 
edged-    S.  P.  11  Pet  209,  210. 

Delacroix  v.  Chamberlain,  established  the  application  of  the  treaty 
of  1819  to  the  disputed  territory,  as  a  cession  thereof  by  Spain,  a 
purchase  by  the  United  States,  and  a  settlement  of  former  controver- 
sies concerning  it,  S.  P.  12  Pet  515,  that  the  grants  and  concessions 
made  by  Spain  while  in  possession,  are  on  the  same  footing  as  in 
other  parts  of  Florida ;  that  the  United  States  are  bound  in  good 
faith  to  confirm  imperfect  titles,  and  has  admitted  its  obligationto  do 
so,  when  the  inchoate  title  has  been  fairly  made.  And  when,  in  the 
case  of  Canter,  this  court  declared  that  this  treaty  is  the  <<  law  of  the 
land,"  1  Pet  542,  the  omission  of  any  reference  to  either  of  these 
cases  in  the  opinion  in  Foster  and  Elam,  shows  most  clearly  that 
they  were  not  considered  by  the  court,  and  when  the  principles  they 
established  are  properly  considered,  it  cannot  be  doubted  that,  had 
they  been  noticed  by  the  majority,  the  judgment  would  have  been 
different,  for  they  covered  every  point  in  the  case. 

In  Percheman's  case,  the  court  unanimously  assert  that  if  the 
Spanish  part  of  the  treaty  had  been  within  their  view  in  Foster  and 
Elam,  they  would  have  given  it  the  same  construction  as  they  after- 
wards did ;  and  it  is  not  disrespectful  in  me  to  say,  that  a  similar 
result  must  have  followed,  if  the  last  four  decisions  of  the  court  had 
been  under  their  consideration. 

The  silence  in  the  opinion  in  Foster  and  Elam,  can  by  no  just  rule 
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be  taken  to  oveirule  either  of  those  cases ;  it  lays  down  no  antagonist 
principle,  except  that  the  treaty  remained  a  mere  contract  till  congress 
executed  it  by  a  law ;  it  was  as  silent  on  the  law  of  nations  as  on 
former  adjudications ;  yet  it  will  not  be  pretended,  that  it  was  meant 
to  controvert  or  abrogate  those  principles  which  are  consecrated  by 
*  the  usage  of  the  civilized  world."     12  Wheat  535. 

That  opinion  admits  of  no  such  interpretation ;  when  carefully  ex- 
amined, from  2  Pet.  299-317,  it  will  be  found  to  turn  entirely  on  the 
since  overruled  construction  of  the  treaty,  and  the  non-filing  of  the 
plaintiff's  claim ;  nor,  with  that  exception,  is  there  a  single  principle 
laid  down  which  militates  with  former  decisions  in  any 
[  *  408  ]  *  respect.  And  if  the  since  exploded  constraction  of  the 
treaty  is  stricken  from  the  opinion,  and  the  principles  of 
Arredondo,  Percheman,  Clark,  and  all  subsequent  cases  are  inserted 
in  its  place,  it  will  be  found  that  there  is  not  a  stronger  case  in  favor 
of  the  validity  of  grants  in  the  disputed  territory.  The  case  arose  on 
one  of  that  descriptioj;! ;  the  court  tested  its  validity  by  the  treaty, 
which  they  construed  in  reference  to  its  language  alone,  as  applicable 
to  the  whole  ceded  territory,  without  adverting  to  any  distinction  in 
its  construction,  between  grants  within  or  without  the  disputed  terri- 
tory ;  on  the  contrary,  it  was  expressly  held,  that  the  treaty  would 
apply  to  a  grant  west  of  the  Perdido,  if  it  was  construed  as  it  has 
been  ever  since,  and  that  the  8th  article  would  have  confirmed  even 
the  rejected  grants,  had  they  not  been  excepted  by  the  ratification. 
2  Pet  312, 313. 

When  the  true  construction  of  the  treaty  is  infused  into  that 
opinion,  it  supports  every  position  on  which  the  plaintiff's  title  rests, 
and  the  doubts  which  have  arisen  upon  it  can  be  attributed  to  no 
other  cause  than  by  misapprehending  its  principle,  or  by  vievdng  the 
overruled  construction  as  restored,  without  a  reference  to  the  ground 
on  which  the  decision  was  placed,  or  appreciating  the  principles 
which  would  have  followed,  by  considering  the  treaty  as  self-executed 
by  its  own  intrinsic  force.  In  which  case  the  court  declare  that  the 
grant  would  have  been  valid  within  the  disputed  territory. 

It  has  been  supposed  that  the  opinion  in  that  case  went  on  the 
ground  that  questions  of  title  to  lands,  arising  on  Spanish  grants  in 
the  disputed  territory,  between  1803  and  1810,  were  of  a  political, 
and  not  judicial  character,  depending  on  the  construction  of  the 
Louisiana  treaty,  as  to  its  eastern  boundary.  But  no  such  principle 
is  to  be  found  in  the  opinion ;  the  question  of  boundary  is  taken  to 
be  settled,  and  not  open  to  judicial  inquiry ;  yet  all  other  questions 
afiecting  the  validity  of  the  grant,  are  throughout  considered  as  open, 
and  of  judicial  cognizance ;  had  boundary  and  title  been  considered 
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to  be  identical,  the  court  would  have  been  saved  firom  the  lalxir  which 
they  took,  to  show  that  the  title  was  invalid  on  other  grounds ;  for 
when  the  Perdido  was  taken  as  the  true  boundary,  all  grants  west  of 
it  were  consequently  void,  if  title  depended  on  boundary. 

This  is  another  source  of  misapprehension  of  this  opinion,  which 
has  of  late  given  to  it  an  importance,  after  it  had  remained  unnoticed 
in  any  opinion  of  the  court  after  Percheman's  case,  till  1838. 

After  the  opinion  in  that  case  was  promulgated,  the  turning  prin- 
ciple of  Foster  and  Elam  was  universally  understood  to  be  overruled, 
and  its  authority  ceased  to  be  relied  on ;  and  it  was  not  even  quoted 
by  the  counsel  of  the  United  States  in  the  argument  of  Percheman's 
case,  though  the  aid  of  Arredondo  was  invoked.     Vide  7  Pet.  59, 62. 

It  is  not  a  little  strange  that  it  should  now  be  taken  to  be  a  lead- 
ing case  on  Spanish  titles,  when  its  vital  principle  is  extin- 
guished, *by  an  unquestioned  series  of  decisions  to  the  [  *409 
contrary,  and  all  the  principles  which  remain  unshaken  are 
decidedly  in  favor  of  a  conclusion  directly  the  reverse  of  that  to  which 
the  court  arrived,  on  their  then  erroneous  construction  of  the  8th 
article,  and  the  ratification  of  the  king.     If,  then,  the  case  of  Foster 
and  Elam,  is  yet  to  be  considered  as  a  leading  or  authoritative  one, 
it  can  be  only  as  to  the  boundary  of  Louisiana,  which  is  a  conces- 
sum  ;  on  every  other  principle  of  that  case,  which  is  not  now  admitted 
to  be  overruled,  and  to  stand  overruled,  I  rely  as  supporting  the 
plaintiff's  title,  and,  by  now  infusing  into  it  the  universally  received 
and  admitted  construction  of  the  treaty,  consider  it  as  decisive  of 
this  case,  without  the  aid  of  the  acts  of  1834  or  1836. 

It  is  somewhat  remarkable,  that  there  is  no  one  opinion  of  this 
court,  or  any  of  its  members,  which  even  questions  any  one  principle 
of  the  law  of  nations,  as  laid  down  in  the  cases  of  Harcourt  v,  Gail- 
lard,  Henderson  v.  Poindexter,  Insurance  Company  v.  Canter, 
United  States  v.  Soulard,  Arredondo,  Percheman,  Delassus,  Mit- 
chell, Strother  v.  Lucas,  and  Rhode  Island  v.  Massachusetts ;  in  the 
latter  of  which  these  principles  are  reiterated.  "  There  are  two 
principles  of  the  law  of  nations,  which  would  protect  them  (the 
inhabitants  of  a  disputed  territory)  in  their  property.  1.  That 
grants  by  a  government  de  facto^  of  parts  of  a  disputed  territory  in 
its  possession,  are  valid  against  the  State  which  had  the  right.  2. 
That  when  a  territory  is  acquired  by  treaty,  cession,  or  even  con- 
quest, the  rights  of  the  inhabitants  to  property  are  respected  and 
sacred."     12  Pet  748,  749. 

If  the  reference  to  Poole  v.  Fleeger,  in .  12  Pet.  621,  is  to  be  con- 
sidered as  questioning  any  principle  of  the  law  of  nations,  to  which 
the  above-named  cases  refer,  it  must  have  arisen  &om  relying  on  two 
VOL.  XIII.  47 
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passages  of  the  opinion  in  Poole  v.  Fleeger,  detached  from  the  con* 
text  immediately  preceding  and  succeeding  them. 

When  the  whole  opinion  in  11  Pet.  209,  211,  is  taken  in  con- 
nection with  the  terms  of  the  contact  between  Kentucky  and  Ten- 
nessee,  it  will  be  found  that  the  case  turned  on  the  precise  principles 
of  Harcourt  v.  Graillard,  and  Henderson  v.  Poindexter,  as  is  abun* 
dantly  manifest  firom  the  turning  and  decisive  point  in  the  case. 

The  circuit  court  instructed  the  jury,  ^^that  the  State  of  Ten- 
nessee, by  sanctioning  the  compact,  admitted,  in  the  roost  solemn 
form,  that  the  lands  in  dispute  were  not  within  her  jurisdiction,  nor 
within  the  jurisdiction  of  North  Carolina  at  the  time  they  were 
granted ;  and  that,  consequently,  the  titles  were  subject  to  the  con- 
ditions of  the  compact,"  which  was  the  ground  of  the  exception 
and  writ  of  error  to  this  court  After  referring  to  the  law  of 
\iations  and  the  constitution,  the  learned  judge  who  delivered  the 
opinion  of  the  court  proceeded  to  assign  their  reasons. 

"  The  compact,  then,  has  full  validity,  and  all  the  terms  and  condi- 
tions of  it  must  be  equally  obligatory  upon  the  citizens  of  both 

States." 
[  *  410  ]      *  <*  Independently  of  this  broad  and  general  ground,  there 
are  other  ingredients  in  the  present  case,  equally  decisive 
of  the  merits. 

^'  Although  in  the  compact,  Walker's  line  is  agreed  to  be  in  future 
the  boundary  between  the  two  States,  it  is  not  so  established  as 
having  been,  for  the  past,  the  true  and  rightful  boundary ;  on  the 
contrary,  the  compact  admits  the  fact  to  be  the  other  way.  While 
the  compact  cedes  to  Tennessee  the  jurisdiction  up  to  Walker's  line, 
it  cedes  to  Kentucky  all  the  unappropriated  lands  north  of  latitude 
36^  30^  north.  It  thus  admits,  what  is  in  truth  undeniable,  that  the 
true  and  legitimate  boundary  of  North  Carolina,  is  in  that  parrallel 
of  latitude,  &c.  It  goes  further,  and  admits  that  all  claims  under 
Virginia  to  lands  north  of  that  boundary  shall  not  be  prejudiced  by 
the  establishment  of  Walker's  line;  but  such  claims  shall  be  consid- 
ered as  rightfully  entered  or  granted.  The  compact  then  does,  by 
necessary  implication,  admit  that  the  boundary  between  Kentucky 
and  Tennessee  is  the  latitude  36^  30^  north,  and  Walker's  line  is  to 
be  the  true  line  only  for  the  purpose  of  future  jurisdiction. 

"  In  this  view  of  the  matter,  it  is  perfectly  clear  that  the  grants  made 
by  North  Carolina  and  Tennessee  were  not  rightfully  made,  because 
they  were  originally  beyond  her  territorial  boundary,  and  that  the 
grant  under  which  the  claimants  claim  was  rightfully  made,  be- 
cause it  was  within  the  territorial  boundary  of  Virginia.  So  that 
upon  this  narrower  ground,  if  it  were  necessary,  as  ^e  think  it  la 
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not,  to  prove  the  case,  it  is  clear  that  the  iastniction  of  the  court 
was  correct."  Vide  Robinson  v,  Campbell,  3  Wheat  218-220.  In 
that  case,  the  compact  between  Virginia  and  Tennessee,  made  in 
1802,  contained  a  stipulation  in  favor  of  grants  by  the  latter,  which 
were  held  to  be  valid ;  so  that  taking  the  two  compacts,  and  the  de- 
cbions  upon  them,  they  fully  iUustrate  and  affirm  the  principles  of 
the  two  cessions.     12  Wheat.  525,  535. 

It  is  thus  apparent,  that  an  erroneous  view  has  been  taken  of  the 
principles  on  which  Poole  r.  Fleeger,  was  decided ;  and  that  when 
the  whole  opinion  is  considered,  it  does  not  impugn,  but  affirms  an 
established  rule,  which  is  an  exception  to  the  general  principle,  that 
grants  of  land  in  a  disputed  territory,  by  a  government  de  facto,  in 
possession,  are  valid. 

The  same  error  appears  to  have  occurred  in  the  view  which  is 
taken  of  the  opinion  in  Foster  and  Elam,  in  the  passages  extracted 
from,  in  12  Pet.  517-519,  and  in  the  same  manner  —  by  not  care- 
fully and  closely  examining  the  immediate  context.  Thus  the  long 
extract  from  2  Pet.  309,  when  referred  to  the  preceding  sentence, 
relates  solely  to  "acts  of  sovereign  power,"  by  the  United  States, 
before  the  ratification  of  the  treaty,  and  to  acts  done  in  virtue  of  the 
treaty  of  1803  alone,  and  to  boundary,  as  the  only  political  question 
involved  in  that  case.  Sp  as  to  the  passages  extracted  in  12  Pet. 
618,  519,  from  2  Pet.  311,  313.  The  Ist,  when  connected  with  the 
context  preceding  and  following  it,  refers  to  the  2d  and  not 
the  8th  article  of  the  treaty  of  1819 ;  the  other,  when  re-  [  *  411  ] 
ferred  in  the  same  manner  to  the  preceding  context,  will 
be  found  4o  be  only  the  conclusion  which  resulted  from  the  since 
overruled  construction  of  the  8th  article,  and  ratification  of  the 
king. 

I  trust  it  will  not  be  deemed  improper  or  disrespectful  to  have 
made  these  remarks  in  relation  to  this  view  of  the  two  cases  ^f 
Poole  V.  Fleeger,  and  Foster  and  Elam,  which  have  been  thus  noticed 
after  the  most  thorough  examination  ;  the  view  seems  to  me  to  have 
been  a  mistaken  one,  which  may  well  be  accounted  for  by  the  late 
period  of  the  term,,  and  the  broad  field  of  investigation,  which  became 
opened  by  the  course  of  the  argument,  and  the  nature  of  the  case  in 
12  Pet.  515. 

On  a  comparison  of  the  compact  between  Tennessee  and  Ken- 
tucky, with  the  treaty  of  1819,  the  contrast  between  them  is  striking. 
By  the  former,  Tennessee  admitted,  in  the  most  solemn  form,  the 
original  right  of  Kentucky ;  while  in  the  latter,  neither  party  admit* 
ted  the  previous  right  of  the  other,  but,  as  held  in  Foster  and  Elam, 
2  Pet  310,  each  had  uniformly  and  perseveringly  insisted  on  their 
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respective  rights.  The  court  also  held,  that  ^4t  is  then  a 
inference  from  the  language  of  the  treaty,  that  he  (the  king)  did  not 
mean  to  retrace  his  steps,  and  relinquish  his  pretensions ;  but  to  cede, 
on  a  sufficient  consideration,  all  that  he  claimed  as  his;  and,  conse- 
quently, by  the  8th  article,  to  stipulate  for  the  confirmation  of  all  the 
grants  which  he  had  made  while  the  title  remained  in  him."  This 
language  requires  no  comment. 

The  court  also  held,  that  the  United  States  did  not  admit  the  right 
of  Spain;  and  add:  ''  It  is  not  improbable  that  terms  were  selected 
which  might  not  compromise  the  dignity  of  either  government,  and 
which  each  might  understand  consistently  with  its  former  pretensions." 
2  Pet.  311. 

Thus  it  appears  that  Foster  and  Elam  presents  a  decisive  answer 
to  any  argument  founded  on  Poole  v,  Fleeger,  which  tends  to  con- 
trovert any  one  principle  of  the  law  *  of  nations,  laid  down  in  any 
opinion  of  this  court,  in  relation  to  treaties  or  compacts  between 
nations  or  States ;  and  in  the  whole  course  of  adjudication  on  these 
subjects,  the  court  has  decided  with  perfect  uniformity  and  consist- 
ency, from  1827  till  1838,  on  all  titles  in  the  various  territories 
acquired  by  the  United  States  in  1802, 1803,  and  1821. 

In  doing  so,  the  court  have  taken  no  new  ground,  but  have  fol- 
lowed in  the  old  and  beaten  path,  trodden  first  by  the  federal  court 
of  appeals,  in  1781,  and  pursued  by  this  tribunal  from  its  first  or- 
ganization. 

4.  In  Miller  v.  Miller,  the  case  arose  on  articles  of  capitulation, 
and  the  court  held,  that  the  case  must  be  decided  by  the  resolves  and 
ordinances  of  congress,  when  they  applied ;  when  they  were  silent, 
by  the  laws,  usages,  and  practice  of  nations ;  and  that  a  stipulation 
that  the  inhabitants  shall  enjoy  all  the  rights  and  privileges  of  sub- 
jects of  the  conquering  nation,  is  a  compact  which  puts  them  on  the 
same  footing  as  if  they  had  been  native  subjects,  and  secures  their 
property  from  confiscation  even  by  the  rights  of  war.  2  Dall. 
[  *  412  ]  •  1-11.  So  in  Johnson  v.  M'Intbsh,  "  the  rights  of  the  con- 
quered to  property  should  remain  unimpaired,  and  the 
new  subjects  should  be  governed  as  equitably  as  the  old."  8  Wheat 
589. 

^<  When  the  conquest  is  complete,  and  the  conquered  inhabitants 
can  be  blended  with  the  conquerors,  or  be  safely  governed  as  a  dis- 
tinct people,  public  opinion,  which  not  even  the  conqueror  can  disre- 
gard, imposes  those  restraints  upon  him,  and  he  cannot  neglect 
them,  without  injury  to  his  fame  and  hazard  to  his  power."  8 
Wheat  690. 

<^  The  constitution  of  the  United  States  declares  a  treaty  to  be  the 
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supreme  law  of  the  land.      Of  conseqaence,  its  obligation  on  the 
courts  of  the  United  States  mast  be  admitted. 

<'It  is  certainly  true  that  the  execution  of  a  contract  between 
nations,  is  to  be  demanded  from,  and  generally  superintended  by 
the  executive  of  each  nation,  &c.  But  where  a  treaty  is  the  law 
of  the  land,  and,  as  such,  affects  the  rights  of  parties  litigant  in 
court,  that  treaty  as  much  binds  their  rights,  and  is  as  much  to  be 
regarded  by  the  court,  as  an  act  of  congress ;  and  on  this  principle 
it  was  held,  that  a  stipulation  in  a  treaty  that  property  '  shall  be ' 
restored,  operated  as  an  immediate  restoration,  and  annulled  a  judg- 
ment of  condemnation  previously  made."  United  States  v.  The 
Peggy,  1  Cranch,  109, 110. 

The  4th  article  of  the  treaty  of  peace  with  Ghreat  Britain,  in 
1783,  stipulated  that  creditors  shall  meet  with  no  lawful  impediment 
to  the  recovery  of  debts.  The  6th  article  stipulated,  that  there 
*<  shall  be  "  no  future  confiscations,  and  that  persons  in  confinement 
"  shall  be  "  immediately  set  at  liberty,  and  prosecutions  commenced 
be  discontinued.  The  9th  article  of  the  treaty  of  1794  stipulated, 
that  British  subjects,  &c.,  <'  shall  continue  to  hold  lands,"  &c. 

In  Ware  v.  Hylton,  it  was  held,  that  the  treaty  of  peace  repealed 
and  nullified  all  state  laws,  by  its  own  operation,  revived  the  debt, 
removed  all  lawful  impediments,  and  was  a  supreme  law,  which 
overrules  all  state  laws  on  the  subject^  to  all  intents  and  purposes; 
and  is  of  equal  force  and  effect  as  the  constitution  itself.  S^Dall. 
235,  239,  240,  281,  284. 

In  Hopkirk  v.  Bell,  the  treaty  was  held  to  repeal  the  Virginia 
statute  of  limitations.    3  Cranch,  454,  457. 

In  Hunter  v.  Martin,  the  treaty  of  1794  was  held  to  be  the  su- 
preme  law  of  the  land ;  that  it  completely  protected  and  confirmed 
the  titie  of  Fairfax,  even  admitting  that  the  treaty  of  peace  had  left 
him  wholly  unprovided  for ;  that  as  a  public  law,  it  was  a  part  of 
every  case  before  the  court,  and  so  completely  governed  it,  that  in  a 
case  where  a  treaty  was  ratified  after  the  rendition  of  a  judgment 
in  the  circuit  court,  which  was  impeachable  on  no  other  ground 
than  the  effect  of  a  treaty,  the  judgment  was  reversed  on  that  ground. 
7  Cranch,  727.  S.  C.  and  S.  P.  1  Wheat.  336, 370.  S.  P.  3  Wheat. 
599.    4  Wheat  462,  463,  490. 

The  treaty  of  1778,'  with  France,  stipulated  that  the  subjects  of 
France  shall  not  be  reputed  aliens ;  and  it  was  held,  that  it 
gave  *  them  the  right  to  purchase  and  hold  lands  in  the  [  *  413  ] 
United  States,  and  in  that  respect  put  them  on  the  precise 

1  8  StatB.  at  Large,  12. 
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footing  as  if  they  had  become  citizens.  2  Wheat  270,  277.  8.  P. 
4  Wheat.  464.  7  Wheat  544.  8  Wheat  493, 494.  10  Wheat  189. 
1  Wheat  301.    9  Wheat  496. 

So  in  The  Pizairo,  it  was  held,  that  the  stipulation  in  the  15th  ar- 
ticle of  the  treaty  of  1795,  with  Spain,  that  free  ships  "  shall  make  free 
goods,"  protected  enemies'  property  as  fully  as  that  of  a  neutral.  2 
Wheat  242. 

5.  The  decisions  of  this  court  on  compacts  of  boundary  between 
States,  are  most  peculiarly  appropriate  to  the  treaty  of  1819,  and  will 
now  be  noticed. 

Sims  V.  Irvine  arose  on  a  compact  between  Pennsylvania  and  Vir- 
ginia, in  1779,  which  stipulated :  "  That  the  private  property  and 
rights  of  all  persons,  acquired  under,  founded  on,  or  recognized  by 
the  laws  of  either  country,  previous  to  the  date  hereof,  be  saved  and 
confirmed  to  them,  although  they  should  be  found  to  fall  within  the 
other ;  and  that  in  the  decisions  of  disputes  thereon,  preference  shall 
be  given  to  the  elder  or  prior  right,  whichever  of  the  said  States  the 
prior  right  shall  have  been  acquired  under,"  dec  3  DalL  426;  on 
which  the  court  laid  down  these  principles :  The  terms  therein  of  re- 
serve and  confirmation  *'  of  the  rights  which  had  been  previously 
acquired  under  Virginia,  in  the  territory  thereby  relinquished  to  Penn- 
sylvania, must,  from  the  nature  of  the  transaction,  be  expounded  fa- 
vorably for  those  rights,  and  so  that  titles  substantially  good,  should 
not,  after  a  change  of  jurisdiction,  be  disput<ed  or  questioned  for 
formal  defects."  3  DalL  456,  457.  The  case  of  Marlatt  v.  Silk, 
arose  under  the  same  compact,  in  which  the  court  decided,  that  a 
right  recognized  by  Virginia  previous  to  the  date  of  the  compact, 
was  secured  and  confirmed  by  it,  11  Pet  21 ;  and  that  questions 
arising  under  the  compact  were  not  to  be  decided  according  to  the 
adjudications  of  either  State,  but  were  ^  of  an  international  charac- 
ter."    Ibid.  22,  23. 

^  In  Robinson  r.  Campbell,  the  court  construed  the  compact  be- 
tween Virginia  and  North  Carolina,  according  to  the  intention  of 
the  parties,  as  it  appeared  in  the  compact,  and  the  laws  passed  to 
carry  it  into  effect ;  and  in  Burton  v.  Williams,  construed  the  same 
compact,  and  an  act  of  congress  to  give  it  effect,  by  the  events  which 
led  thereto,  and  the  motives  of  the  parties  to  the  compact,  which  in- 
fluenced them  in  making  it,  and  gave  the  utmost  latitude  to  the  act 
of  congress,  so  as  to  give  effect  to  the  compact,  its  provisions  and 
objects."    3  VHieat  218,  220,  533,  535. 

Handley  v.  Anthony  arose  on  the  cession  from  Virginia  to  the 
United  States,  as  to  the  boundary  on  the  Ohio.  The  court  decided 
on  it,  as  it  was  intended  by  Virginia  when  she  made  the  cession ; 
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what  Virginia  had  in  view  in  making  the  deed,  according  to  the 
great  object  intended  to  be  affected,  and  declared  that  those  princi- 
ples and  considerations  which  produced  the  boundary,  ought  to  pre- 
serve it    5  Wheat.  377,  379,  383,  384. 

Green  v.  Biddle  arose  on  the  compact  between  Virginia 
and  *  Kentucky,  the  7th  article  of  which  stipulated  that  all  [  *  414  ] 
private  rights  and  interests  of  lands  derived  from  the  laws 
of  Virginia,  "  shall  remain  valid  and  secure"  under  the  laws  of  Ken- 
tucky, and  "  shall  be  determined  "  by  the  laws  then  existing  in  Vir- 
ginia, &c.,  &c.  The  court  held,  that  such  rights  must  be  exclusively 
determined  by  the  law  of  Virginia,  and  that  their  security  and  va- 
lidity could  not  be  impaired  by  a  law  of  Kentucky.  That  the  com- 
pact intended  to  preserve  all  private  rights  derived  from  Virginia,  as 
valid  under  the  laws  of  Kentucky  as  they  were  under  the  then  exist- 
ing laws  of  Virginia,  so  as  to  preserve  the  beneficial  proprietary 
interest  of  the  rightful  owner  in  the  same  State  in  which  they  were 
by  the  laws  of  Virginia  at  the  time  of  the  separation ;  and  to  use 
all  existing  remedies  which  would  prevent  those  rights  from  being 
impaired.    8.  Wheat  13, 16,  89,  90,  92. 

The  same  principles  were  reaffirmed  in  Hawkins  v.  Barney,  on  the 
same  compact.    5  Pet.  464,  466. 

In  New  Orleans  v.  The  United  States,  before  noticed,  the  coort, 
in  giving  effect  to  the  treaty  of  1803,  decided  directly  in  contradic- 
tion to  several  acts  of  congress,  which  were  unequivocal  in  their 
character,  asserting  the  right  of  the  United  States  to  the  land  in  con- 
troversy, and  granting  parts  thereof  in  fee,  notwithstanding  the  ad- 
mission of  the  city  authorities  of  the  right  of  the  United  States,  10 
Pet.  735;  thus  practically  adopting  the  principles  laid  down  in  New 
Orleans  v.  De  Armas,  in  9  Pet  234-236,  and  deciding  according  to 
Spanish  law. 

In  Green  v.  Biddle,  it  was  held  that,  by  the  principles  of  general 
law,  independent  of  a  compact,  the  titles  to  real  estate  can  be  deter- 
mined only  by  the  laws  of  the  State  under  which  they  were  acquired. 
Every  government  has,  and  from  the  nature  of  sovereignty  must  have, 
the  exclusive  right  of  distribution  and  grants  of  the  public  domain 
within  its  boundaries,  until  it  yields  it  up  by  compact  or  conquest. 
The  validity  of  a  title  can  be  judged  of  by  no  other  rule  than  those 
laws  in  which  it  had  its  origin ;  and  a  title,  good  by  those  laws,  cannot 
be  disregarded  bulj  by  a  departure  from  the  first  principles  of  justice. 
^  If  the  article,  therefore,  meant  only  to  provide  for  the  affirmation  of 
that  which  is  the  universal  rule  in  the  courts  of  civilized  nations,  pro- 
fessing to  be  governed  by  the  dictates  of  law,"  it  was  a  mere  nullity. 
8  Wheat  11, 12.     The  common  law  was  a  part  of  the  law  of  Vir- 
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ginia,  and  the  claimant  of  land  under  Virginia  had  a  right  to  appear 
in  the  conrts  of  Kentucky,  as  he  might  in  a  Virginia  court,  if  a  sepa* 
ration  had  not  taken  place ;  and  to  demand  a  trial  of  his  right  by  the 
same  principles  of  law  which  would  have  governed  his  case  in  the 
courts  of  the  latter  State.  Ibid.  74,  75,  83.  S.  P.  12  Pet  484.  1 
Pet.  542,  544. 

In  Robinson  v.  Campbell,  the  court  decided  that,  under  the  com- 
pact settling  the  boundary  between  Virginia  and  Tennessee,  made 
in  1802,  which  contained  a  clause  similar  to  that  in  the  treaty  of 
Ghent,  before  recited,  ^  that  all  claims  and  titles  to  land,  derived  from 
Virginia,  North  Carolina,  or  Tennessee,  which  have  fallen 
[*415  ]  into  *the  respective  States,  shall  remain  as  secure  to  the 
owners  thereof  as  if  derived  from  the  government  within 
whose  lines  they  have  fallen,  and  shall  not  be  prejudiced  or  affected 
in  consequence  of  the  establishment  of  said  line."  It  gave  the  same 
effect  and  validity  to  the  titles  acquired  in  the  disputed  territory  as 
they  had  or  would  have  had  in  the  State  by  which  they  were  granted, 
leaving  the  remedies  to  enforce  such  rights  to  be  regulated  by  the  Ux 
fori.    3  Wheat  218,  220,  &c. 

By  the  terms  of  this"^  compact,  it  appears  that  they  are  directly  the 
opposite  to  the  compact  of  1820,  between  Tennessee  and  Kentucky; 
for  while  the  latter  was  an  unequivocal  admission  by  Tennessee  of 
the  original  right  of  Virginia  and  Kentucky,  it  not  only  omitted  any 
stipulation  in  favor  of  grants  by  Tennessee,  it  aldmitted  the  validity  of 
grants  by  Virginia,  in  express  terms ;  whereas,  in  the  former,  there 
was  a  stipulation  in  favor  of  the  grants  of  Tennessee,  which  gave 
them  validity. 

These  two  compacts  are  as  distinctive  in  their  character  as  the 
two  treaties  of  1795  and  1819,  between  Spain  and  the  United 
States ;  and  this  marked  distinction,  when  carried  into  the  opinions 
of  the  court,  in  Robinson  v.  Campbell,  and  Poole  v.  Fleeger,  on  the 
respective  compacts ;  the  cases  of  Harcourt  v.  Gaillard,  and  Hender- 
son v.  Poindexter,  on  the  treaties  of  1783  and  1795 ;  the  cases 
before  recited  on  the  treaties  of  1803  and  1819,  and  the  several  com- 
pacts between  States,  will  be  found  to  be  clear  of  all  collision  with 
each  other,  and  most  conclusive  on  every  point  involved  in  this  cause. 
From  1781  to  this  time,  every  treaty  of  whatever  kind,  every  com- 
pact between  State  and  State,  States  and  the  United  States,  articles 
of  capitulation,  or  even  articles  of  agreement,  have  been  held  to  effect 
by  their  own  force  every  stipulation  which  declares,  that  a  thing 
^< shall  be"  done,  or  not  done;  that  thenceforth  the  thing  is  donei 
every  thing  that  <*  shall  not"  be  done,  if  done  previously,  is  repealed 
and  nullified. 
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All  treaties,  compacts,  and  articles  of  agreement  in  the  nature  of 
treaties  to  which  the  United  States  are  parties,  have  never  been  held 
to  be  the  supreme  law  of  the  land,  executing  themselves  by  their 
own^^,  having  the  same  effect  as  an  act  of  congress,  and  of  equal 
force  with  the  constitution  ;  and  if  any  act  is  required  on  the  part  of 
the  United  States,  it  is  to  be  performed  by  the  executive,  and  not  the 
legislative  power,  as  declared  in  the  case  of  The  Peggy  in  1801,  and 
since  affirmed  with  the  exception  of  only  Foster  and  Elam.  Whether 
that  case,  standing  solitary  and  alone,  shall  stand  in  its  glory  or  its 
ruins,  a  judicial  monument,  or  a  warning  beacon,  is  not  dependent 
on  my  opinion ;  my  duty  is  performed  by  the  preceding  review  of 
the  law  of  this  case  in  all  its  various  branches,  which  has  led  my 
mind  to  a  conclusion  necessarily  resulting  from  the  established  prin- 
ciples of  constitutional,  national,  and  local  law. 

6.  In  ascertaining  what  are  judicial  principles  and  rules  of  decision, 
in  testing  the  validity  of  titles,  emanating  from  the  Spanish  authori- 
ties in  the  disputed  territory  from  1804  till  1810,  under  the 
•  treaty  of  1803  or  1819 ;  a  general  reference  to  the  cases  [  *  416  ] 
before  recited  will  show  that,  with  the  single  exception  of  a 
question  of  disputed  boundary,  every  other  question  affecting  title 
has  been  uniformly  held  to  be  strictly  judicial.     In  Hunter  v.  Martin, 
the  court  established  the  general  principle,  that  when  a  case  arises 
nnd^  a  treaty,  the  whole  title  of  the  parties  must  be  examined  and 
decided  by  the  court,  as  well  on  the  construction  of  the  treaty  and 
every  matter  bearing  upon  it.    1  Wheat.  352-^60.      In    New  Or- 
leans V.  De  Armas,  it  was  decided,  that  under  the  Louisiana  treaty,, 
the  inhabitants  had  a  right  to  have  their  titles  decided  by  the  same 
tribunals  which  decide  similar  rights  in  other  States ;  9  Pet  235 ;  and 
in  New  Orleans  v.  The  United  States,  an  illustrious  instance  is- 
found  of  the  action  of  the  courts  of  the  United  States,  asserting 
the  supremacy  of  a  treaty,  in  protecting  private  property  against  a 
series  of  acts  of  congress  for  nearly  thirty  years.    10  Pet  734, 736. 

When  the  true  construction  of  the  Florida  treaty  was  settled  ia 
the  case  of  Arredondo,  the  court  declared  as  a  consequence  thereof 
'^  The  proprietors  could  bring  suits  to  recover  them,  (the  lands  em*^ 
braced  in  the  grants  confirmed  by  the  treaty^)  and  any  question  aris-^ 
ing  would  be  purely  a  judicial  one."     6  Pet  741,  742. 

So  in  Percheman's  ease.  "  Without  it  (the  8th  article)  the  titles^ 
of  individuals  would  remain  as  valid  under  the  new  government  a^ 
they  were  under  the  old ;  and  those  titles,  at  least  so  far  as  they  were 
consummate,  might  be  asserted  in  the  courts  of  the  United  States 
independently  of  this  article."     7  Pet  88. 

In  Delacroix  v.  Chamberlain,  the  question  of  boundary  was  con* 
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sidered  to  be  political  in  its  character,  but  every  other  question  was 
treated  as  judiciaL  12  Wheat  600,  602.  So  boundary  was  held  in 
Foster  and  Elam,  2  Pet  309,  to  be  political.  Yet  in  the  same  case 
the  court  declared :  "  Our  constitution  declares  a  treaty  to  be  the 
law  of  the  land.  It  is,  consequently,  to  be  regarded  in  courts  of 
justice  as  equivalent  to  an  act  of  the  legislature,  whenever  it  ope- 
tes  of  itself  without  the  aid  of  any  legislative  provisions."    lb.  314. 

I  presume  it  is  scarcely  necessary  to  inquire,  whether  the  construc- 
tion of  an  act  of  congress  presents  a  judicial  or  political  question. 

In  Strother  v,  Lucas,  the  court  say :  '^  Treaties  are  the  law  of  the 
land,  and  a  rule  of  decision  in  all  courts,  their  stipulations  are  bind- 
ing on  the  United  States ;  in  that  of  1819,  there  is  a  present  confirm- 
ation of  all  grants  made  before  January,  1818,  with  the  exception  of 
only  three  which  had  been  previously  made,  and  were  expressly  omit- 
ted."   12  Pet  439. 

In  Massachusetts  r.  Rhode  Island,  it  was  held,  that  ^'  the  constrac- 
tion  of  compacts  between  States,"  was  a  judicial  question,  and  was 
so  considered  by  this  court,  in  Sims  v.  Irvine,  Marlatt  v.  Silk,  and  Bur- 
ton t?.  Williams.  12  Pet.  726.  And  after  a  review  of  Fos- 
[  •  417  ]  ter  and  Elam,  Arredondo  and  Percheman,  it  is  said,  *"  That 
no  act  of  the  political  department  remained  to  be  done ;  that 
it  (the  treaty  of  1819)  was  an  executed  treaty,  the  law  of  the  land, 
and  a  rule  for  the  court  In  the  numerous  cases  which  have  arisen 
since  the  treaty  has  been  taken  to  be  an  executed  one,  a  rule  of  title 
and  property,  and  all  questions  arising  under  it  to  be  judicial."  Ibid. 
747. 

The  opinion  of  the  chief  justice  in  this  case,  is  fuU  to  the  point 
now  considered.  ^  I  do  not  doubt  the  power  of  this  court  to  hear 
and  determine  a  controversy  between  States,  or  between  individuals 
in  relation  to  the  boundaries  of  the  States,  when  the  suit  is  brought 
to  try  a  right  of  property  in  the  soil,  or  any  other  right  which  is  prop- 
erly the  subject  of  judicial  cognizance  and  decision,  and  which  de- 
pends on  the  true  boundary  line."     lb.  752. 

But  I  do  not  rest  this  point  on  judicial  authority ;  a  higher  power 
confers  inviolable  sanctity  on  the  right  of  the  inhabitants  and  propri- 
etors of  land  in  the  disputed  territory,  which  this  court  will  never 
question.  The  ordinance  of  1787  is  declared  to  be  a  compact  be- 
tween the  original  States  and  the  people  and  States  in  the  said  terri- 
tory, and ''  shall  forever  remain  inviolable,  unless  by  common  consent" 
1  LavTs  of  the  United  States,  478 ;  3  Story,  2076. 

<<  The  inhabitants  of  the  said  territory  shall  always  be  entitled  to 
the  benefits  of,"  &c.;  ''and  of  judicial  proceedings,  according  to  the 
course  of  the  common  law."     lb.  479. 
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**  No  man  shall  be  deprived  of  his  liberty  or  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land;"  and  if  the  public 
emergency  requires  any  person's  property  to  be  taken,  full  compensa- 
tion shall  be  made  for  the  same.*    lb. 

The  6th  article  of  the  constitution  declares,  that  ^  All  debts  con- 
tracted, and  all  engagements  entered  into,  before  the  adoption  of  this 
constitution,.shaU  be  as  valid  against  the  United  States  under  this 
constitution  as  under  the  confederation." 

Thus  this  ordinance,  the  most  solemn  of  all  engagements,  has  be- 
oome  a  part  of  the  constitution,  and  is  valid  to  protect  and  forever 
secure  the  rights  of  property  and  judicial  proceedings  to  the  inhabi- 
tants of  every  territory  to  which  it  applies. 

By  the  acts  of  congress  of  1798  and  1800,  the  ordinance  of  1787 
'was  applied  to  the  territory  of  Mississippi,  (1  Story,  494,  778,)  in 
1805,  to  the  territory  of  Orleans,  (2  lb.  963,)  embracing  the  whole  of 
the  disputed  territory. 

This  ordinance,  then,  is  in  itself  a  panoply  broad  enough  to  cover 
every  right  in  controversy  in  this  case,  and  impenetrable  to  any  assault 
which  can  be  made  upon  them  by  any  subordinate  power.  When 
this  most  solemn  and  mutual  compact,  this  engagement  of  the  old 
congress,  embodied  in  the  constitution  itself,  shall  be  finally  held  to 
be  dependent  on  an  act  of  the  new  congress  to  give  it  efficiency,  there 
can  be  no  security  for  property.  It  must  be  remembered,  too,  that 
in  this  compact  the  new  States  are  placed  under  concomitant  obliga- 
tions to  the  United  States,  to  purchasers  from  them,  to  non- 
*  resident  proprietors  of  lands,  and  the  citizens  of  the  United  [  *418  ] 
States,  which  are  worthy  of  consideration. 

"  The  legislatures  of  those  districts  or  new  States  shall  never  intei^ 
fere  with  the  primary  disposal  of  the  soil  by  the  United  States  in 
congress  assembled,  nor  with  any  regulations  congress  may  find 
necessary  for  securing  the  title  in  such  soil  to  the  band  fide  pur- 
chasers. No  tax  shall  be  imposed  on  lands  the  property  of  the 
United  States,  and  in  no  case  shall  non-resident  proprietors  be  taxed 
higher  than  those  residents.  The  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  and  the  carrying  places  between  the 
same,  shall  be  common  highways,  and  forever  free,  as  well  to  the  in- 
habitants of  the  said  teiiitory  as  to  the  citizens  of  the  United  States, 
&c«,  or  those  of  any  other  States  that  may  be  admitted  into  the  con- 
federacy, without  any  tax,  impost,  or  duty  therefor."  1  Laws,  479, 
480.  * 

Congress  cannot  expect  that  this  compact  will  be  held  sacred  by 
the  new  States,  if  the  reciprocal  engagements  of  the  United  States 
cease  to  be  faithfully  performed ;  and  it  may  be  found  that  the  pro- 
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tection  and  maintenance  of  the  rights  of  private  property  in  the  dis- 
puted territory,  may  condace  moie  to  the  honor  and  interest  of  the 
United  States  than  a  contrary  coarse,  which,  in  my  opinion,  will 
cause  ^'injury  to  their  fame  and  hazard  to  their  power." 

Other  considerations  arise  on  a  review  of  the  state  of  things  pre- 
ceding the  treaty  of  1819,  and  during  the  military  occupation  of  this 
territory  by  the  United  States,  which  deeply  concern  them  in  their 
foreign  relations. 

In  18-^  the  minister  of  Great  Britain,  in  behalf  of  her  ally,  called 
upon  this  government  to  explain  the  reason  why  the  United  States 
had  incorporated  the  territory  west  of  the  Perdido  into  the  Union, 
after  it  had  been  declared  in  the  President's  prodamation  that  it  was 
still  held  by  the  United  States  as  <*  a  subject  of  fair,  friendly  negotia- 
tion and  adjustment,"  (3  State  Papers,  For.  A£  400;)  a  question  of 
sufficient  difficulty  to  answer  when  applied  to  the  proclamation  alone. 
But  this  difficulty  would  have  become  the  greater  had  tiie  confiden- 
tial message  of  the  President,  and  the  consequent  and  simultaneous 
secret  resolution  and  acts  of  1811  and  1813,  then  been  publicly  dis- 
closed, whereby  the  law-making  and  war-making  power  of  the  United 
States,  in  authorizing  the  forcible  occupation  of  the  territory  by  an 
act  of  war,  had  solemnly  renewed  the  pledges  of  the  President,  as 
well  in  relation  to  the  territorial  rights  of  Spain  as  the  private  prop- 
erty of  her  grantees. 

And  if,  when  this  fair  and  friendly  negotiation  and  adjustment 
was  finally  closed  by  the  ratification  of  the  treaty  in  1821|  the  United 
States  had  announced  to  Spain  that  it  did  not  relate  to  Uie  territory 
west  of  the  Perdido ;  that  it  belonged  to  them  by  tiie  tieaty  of  1803, 
«nd  was  held  solely  in  virtue  thereof ;  that  any  cession  by  the  treaty 
of  1819  was  disclaimed,  and  that  the  United  States  disavowed  any 
obligation  to  confirm  any  grants  of  land  made  by  Spain 
[  *419  ]  after  1800;  *that  they  remained  null  and  void  under  the 
act  of  1804,  notwithstanding  the  treaty,  till  congress  should 
please  to  give  them  validity ;  that  the  pledges  given  by  the  three  de- 
partments of  the  government  did  not  apply  to  that  territory  or  its 
private  proprietors ;  that  the  ordinance  of  1789,  the  constitution  of 
the  United  States,  the  treaty  of  1803,  or  the  constitution  of  the  States 
to  which  it  was  annexed,  still  left  private  property  dependent  on  the 
mere  will  of  congress.  Such  declarations  would  have  been  met  with 
a  new  remonstrance,  which  might  have  made  the  United  States  de- 
sirous that  its  highest  judicial  tribunal  should  give  to  the  treaty  such 
a  construction  as  would  better  comport  with  the  law  of  nations,  the 
faith  of  treaties,  the  injunctions  of  the  constitution,  and  those  princi- 
ples which  had  been  the  standard  rales  of  federal  jurisprudence  under 
the  confederation,  and  thence  to  the  present  time. 
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Whatever  the  acquisition  of  the  Floridas  may  have  cost,  m  dollars 
or  acres,  it  was  in  this  court  justly  remarked,  in  8  Pet  463,  richly  re- 
paid by  its  beneficial  consequences,  '4n  addition  to  vacant  lands," 
of  which  the  United  States  already  possessed  some  hundreds  of  mil- 
lions of  acres.  Nothing  .can  tend  so  much  to  their  interest  to  pre- 
serve their  high  position  at  home  and  abroad,  as  for  the  United 
States  to  consider  this  treaty  to  have  consummated  all  the  great  ob- 
jects which  it  W8^  intended  to  effect;  to  extinguish  the  claim  of 
Spain  by  accepting  the  cession  of  the  territory,  charged  with  all  the 
cities  ceded  or  recognized  under  Spain,  and  in  all  respects  redeeming 
to  their  full  measure  every  previous  pledge  given  by  any  department 
of  its  government ;  whereby,  in  the  words  of  the  Ist  article :  "  There 
shall  be  a  firm  and  inviolable  peace  and  sincere  friendship  between 
the  United  States  and  their  citizens  and  his  CathoUc  majesty,  his 
successors  and  subjects,  without  exception  of  persons  and  places;" 
and  in  the  preamble  to  the  9th :  <'  With  the  object  of  putting  an  end 
to-  all  the  differences  which  have  existed  between  them,  and  of  con- 
firming the  good  understanding  which  they  wish  to  be  forever  main- 
tained between  them,"  &c. 

Such  is  the  effect  of  a  treaty  of  amity,  settiement,  and  limits,  by 
the  universally  received  principles  of  the  law  of  nations ;  such,  too,  is 
the  effect  of  this  treaty,  according  to  the  most  solemn  and  often  re- 
peated adjudications  of  this  court;  and  such  would  be  its  effects,  if 
it  had  been  only  an  ordinary  treaty  of  cession  or  compact  of  boun- 
dary, with  similar  stipulations  for  the  protection  of  private  property. 

It  requires  the  application  of  no  new  principle,  or  the  libeml  ex- 
pansion of  old  ones,  to  take  this  treaty  to  so  operate,  that  all  land 
which  by  the  lawfully  Recognized  authorities  of  Spain  in  the  prov- 
ince had  been  severed  from  the  royal  domain  before  January,  1818, 
was  excepted  from  the  cession  to  the  United  States  by  the  2d  and 
3d  articles,  and  that  all  grants,  &c.,  remain  and  stand,  under  the  8th 
article,  ratified  and  confirmed  as  valid  to  the  same  extent  as  they 
would  have  been  if  the  territory  had  remained  under  the  dominion 
of  Spain. 

*  The  ground  in  controversy  was  so  severed  in  1809,  by  a  [  *420  ] 
grant  or  concession,  which,  though  it  may  not  amount  to  a 
complete  legal  titie,  yet  the  United  States  ''were  bound  in  good  faith 
by  the  terms  of  the  treaty,"  to  confirm  such  concessions,  and  has  ad- 
mitted its  obligation  to  confirm  such  as  had  ''been  fairly  made,"  as 
was  declared  in  the  first  case  which  arose  under  the  treaty,  under  a 
concession  for  land  in  the  disputed  territory,  (12  Wheat.  601 ;)  which 
principle  was  followed  in  every  subsequent  case  till  1838,  save  one, 
and  was  fully  recognized  in  Kingsley's  case  in  the  clearest  terms : 
VOL.  XIII.  48 
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"  It  is  admitted  that,  in  the  construction  of  this  article  (the  8th)  of 
the  treaty,  the  United  States  succeeds  to  all  the  equitable  obligations 
which  we  are  to  suppose  would  have  influenced  his  Catholic  majesty 
to  secure  his  subjects  their  property,  and  which  would  have  been 
applied  by  him  in  the  construction  of  a  conditional  grant  to  make  it 
absolute."     12  Pet  484. 

These  cases  alone  are  full  and  decisive  authority  to  rule  the  pres- 
ent, and  when  taken  in  connection  with  all  previous  decisions  on 
treaties  and  compacts  of  every  description,  between  the  United  States 
and  foreign  nations,  or  with  the  States  of  this  Union,  or  between 
State  and  State,  making  cessions  of  territory,  or  adjusting  contested 
boundaries,  from  1781  to  1838,  their  result,  when  brought  to  bear  on 
the  treaty  of  1819,  and  the  plaintiff's  title,  is  decisive. 

It  has  been  seen  that  Foster  and  Elam  is  a  solitary  exception  from 
the  uniform  course  of  adjudication  for  fifty-seven  years;  that  the 
turning  point  of  that  case  has  been,  and  is  yet  admitted  to  remain 
and  stand  overruled,  (12  Pet.  619;)  and  that  it  can  be  no  authority 
against  the  plaintiffs,  unless  by  restoring  the  overruled  construction 
of  the  8th  article  connected  with  the  ratification,  but  is  conclusive  in 
its  favor,  when  the  settled  and  true  construction  is  infused  into  that 
case  and  the  opinion  of  the  court. 

It  has  also  been  seen,  that  the  bearing  of  the  decision  in  Poole  v. 
Pleeger,  on  the  treaty  of  1819,  has  been  entirely  misapprehended,  by 
overlooking  the  obvious  and  settled  distinction  between  treaties  and 
compacts  of  cession  or  boundary,  which  admit  the  original  right  of 
the  nation  or  State  to  territory  which  had  before  been  possessed  by 
another,  without  any  stipulation  for  the  protection  of  private  prop- 
erty, and  those  treaties  or  compacts  which  contain  no  such  admis- 
sion, and  do  contain  such  stipulations.  That  distinction  cannot  be 
more  strongly  marked  than  will  be  found  on  a  comparison  of  the 
compact  of  1820  between  Kentucky  and  Tennessee,  and  the  treaty 
of  1819 ;  and  when  it  is  carried  into  all  the  cases  which  have  ever 
been  before  this  court,  it  will  be  most  manifest  that  their  decisions 
have  been  uniformly  influenced  and  governed  by  it,  except  in  the  one 
case  of  Garcia  v,  Lee,  which  admits  the  application  of  the  treaty  to 
the  disputed  territory. 

If  the  plaintiffs'  case  stood  alone  on  this  treaty,  and  it  continues 
to  be  held  to  execute  its  own  stipulations  without  the  aid  of  a  law,  it 
overthrows  all  intervening  obstacles  to  the  confirmation  of  the  grant ; 
though  the  land  was  within  the  established  boundary  of 
[  *421  ]  *  Louisiana,  even  admitting  that  up  to  1821  it  had  remained 
annulled  under  the  act  of  1804,  or  any  other  subsequent  law. 
Bv  the  construction  now  given  to  that  act,  it  ha.s  no  bearing  on  this 
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case,  bat  independent  of  this  construction,  and  the  conclusive  rea- 
sons assigned  by  the  court,  other  considerations  deprive  it  of  all 
effect ;  for  every  subsequent  act  of  congress,  which  protects  private 
property,  pro  tcmto  repeals  it ;  so  does  every  other  act  which  places 
the  territory,  its  inhabitants  and  proprietors,  under  the  government 
of  the  constitution  of  the  United  States,  or  the  States  which  embrace 
it ;  and  from  whatever  source  the  rights  of  property  arise,  they  are  as 
sacred  under  the  judicial  wing  of  the  Union  or  the  State  as  those  of 
its  other  citizens. 

In  addition  to  this  protection,  the  law  of  nations,  without  any 
treaty,  stipulation,  or  constitutional  provision,  makes  private  property 
inviolable  in  the  cession,  relinquishment,  conquest,  or  military  occu- 
pation of  the  territory,  by  some  of  which  means  the  United  States 
acquired  it,  and  it  matters  not  by  which ;  the  laws,  usagies,  and  cus- 
toms of  Spain  and  the  province,  remained  in  force  as  the  only  rules 
of  title  and  property,  the  only  test  of  the  vedidity  of  grants. 

In  putting  themselves  in  the  place  of  Spain,  whether  by  her  con- 
sent or  force,  the  United  States  took  on  themselves  all  the  obligations 
imposed  by  their  position,  and  the  state  of  the  disputed  territory  under 
the  treaty  of  1803,  and  subsequent  laws,  and  anew  recognized  those 
obligations  by  the  President's  proclamation,  and  the  acts  of  1811  and 
1813  ;  the  stipulations  of  the  treaty  were  only  an  affirmance  and  re- 
newal of  these  obligations,  in  the  more  solemn  form  of  a  national 
compact  most  solemnly  ratified ;  but  which  bound  the  United  States 
to  nothing  to  which  they  were  not  previously  bound,  by  every  guar- 
antee which  a  government  could  give  to  its  citizens. 

For  these  reasons,  I  am  clearly  of  opinion  that,  without  the  acts 
of  1824  or  1836,  the  plainti£&'  title  was  as  valid  as  with  their  aid ; 
those  laws  only  fulfil  previous  pledges,  and  I  am  unwilling  to  put 
my  opinion  on  any  grounds  which  may  impaur  their  effect,  or  which 
leave  it  open  to  the  inference  that  a  right  of  property  under  this,  or 
any  other  grant  of  land  west  of  the  Perdido,  requires  for  its  confirma- 
tion an  act  which  the  United  States  may  do  or  not  do,  at  their  pleas- 
ure ;  or  that  any  proprietor,  who  claims  by  virtue  of  such  grant,  has 
not  the  same  constitutional  rights  to  judicial  proceedings  as  any  other 
citizen  of  the  United  States. 

With  the^e  settled  convictions,  arising  from  a  full  and  often  re- 
newed consideration  of  the  course  of  the  executive,  legislative,  and 
judicial  departments  of  this  government,  I  must  adhere  to  the  opin- 
ion thus  expressed,  till  its  errors  have  been  made  to  appear,  by  a 
more  correct  exposition  of  the  law  of  nations,  the  obligations  of  trea- 
ties, and  the  decisions  of  this  court  I  look  in  vain  to  the  opinion  in 
Foster  and  Elam,  for  light  on  these  subjects;  there  is  a  profound 
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silence  as  to  the  law  of  nations,  or  former  adjudications ;  the  same 
silence  is  observed  in  Garcia  v.  Lee,  which  rests  exclusively  on  Foster 
and  Elam,  and  Poole  v.  Fleeger,  unless  it  was  intended 
[  ^422  ]  •to  invoke  the  principles  of  Arredondo  and  Percheman,  in 
support  of  the  judgment  then  given,  which  were  the  only 
other  cases  referred  to  in  the  opinion,  and  so  far  from  supporting  it, 
are  in  the  most  direct  hostility  to  it. 

The  opinion  in  Arredondo  was  delivered  after  the  appeal  by  liie 
Spanish  minister  &om  the  decision  in  Foster  and  Elam  ;  the  opinion 
in  Percheman  was  an  answer  to  the  appeal  by  the  secretary  of  state, 
from  some  misapprehensions  of  the  opinion  in  Arredondo.  This 
double  appeal  was  most  fuUy  met  by  the  opinion  in  Percheman,  in 
language  which  vindicated  the  honor  and  interest  of  the  United  States, 
and  left  this  court  no  longer  exposed  to  the  imputation  of  being  the 
only  department  of  the  government  which  presented  any  obstacle  to 
the  execution  of  the  treaty  as  mutually  understood. 

To  these  opinions  I  must  adhere,  till  their  principles  have  been 
most  deliberately  reconsidered,  and  their  fallacy  exposed ;  if  the  laws 
of  nations,  as  there  declared,  are  not  correctly  stated,  there  must  be 
some  future  adjudication  by  this  court,  defining  them  with  more 
accuracy,  Illustrating  them  with  more  truth,  and  more  correctly  ap- 
plying their  principles  to  the  treaties  of  1803  and  1819. 

Barbour,  J.,  dissenting. 

I  dissent  from  the  opinion  just  delivered  in  this  case ;  and  will  very 
briefly  .state  the  reasons.  It  is  a  writ  of  error  to  the  supreme  court 
of  Alabama,  affirming  the  judgment  of  the  circuit  court  of  Baldwin 
county  of  that  State,  in  favor  of  the  defendant  in  error. 

The  error  alleged  is,  that  the  circuit  court,  whose  judgment  was 
affirmed  by  the  supreme  court,  misconstrued  the  act  of  congress, 
entitled  ''  an  act  granting  certain  lots  of  ground  to  the  corporation  of 
the  city  of  Mobile,  and  to  certain  individuals  of  said  city,"  passed  the 
26th  May,  1824 ;  in  the  charge  which  it  gave  to  the  jury,  at  the  trial, 
as  stated  in  the  bill  of  exceptions  in  the  record. 

Before  I  state  the  charge,  it  will  be  necessary,  with  a  view  to  un- 
derstand its  bearing,  to  state  the  material  facts  appearing  in  the  bill 
of  exceptions  to  have  been  proven,  and  upon  which  the  chai^  was 
founded. 

Pollard's  heirs,  at  the  trial,  to  maintain  the  issue  on  their  part, 
gave  in  evidence  a  concession  for  the  lot  in  question  from  the  Span- 
ish authorities,  dated  12th  of  December,  1809,  but  which  had  been 
reported  against,  and  rejected  by  the  commissioners  of  the  United 
States,  appointed  to  investigate  and  report  upon  such  claims ;  be- 


JAI7UART  TERM,  1840.  569 

Lessee  of  Pollard^  Heirs  «.  Kibbe.    U  F. 

cause  of  the  want  of  improvement  and  occupancy.  They  then  gave 
in  evidence  a  patent  dated  14tb  of  Maich,  1837,  issued  by  virtue  of 
an  act  of  congress,  passed  the  2d  July,  1836,  entitled  an  act  for  the 
relief  of  William  Pollard's  heirs ;  the  patent  embraced  the  lot  ia 
question. 

The  defendant  then  gave  in  evidence  a  Spanish  grant,  dated  the 
9th  of  June,  1802,  to  John  Forbes  and  Company,  for  a  lot  of  ground, 
eighty  feet  front,  on  Royal  street,  with  a  depth  of  304  feet  to 
the  east,  and  bounded  on  the  south  by  Government  *  street ;  [  *423  ] 
which  grant  was  recognized  and  confirmed  by  an  act  of 
congress. 

It  was  proven  that  the  lot  in  question  is  east  of  Water  street,  and 
immediately  in  front  of  the  lot  conveyed  by  the  above-mentioned 
grant,  to  John  Forbes  and  Company,  and  only  separated  from  it  by 
Water  street  It  was  proven,  that  previously  to  the  year  1819,  and 
until  filled  up,  as  hereafter  stated,  the  lot  in  question  was,  at  ordinary 
high  tide,  covered  with  water,  and  mainly  so,  at  all  stages  of  the 
water ;  that  the  ordinary  high  water  flowed  from  the  east  to  about 
the  middle  of  what  is  now  Water  street,  between  the  lot  in  questi(»i, 
and  that  embraced  in  the  grant  to  John  Forbes  and  Company.  John 
Forbes  and  Company  had  been  in  possession  of  the  lot  contained  in 
their  grant,  since  the  year  1802 ;  and  it  was  known  under  the  Span- 
ish government  as  a  water  lot ;  no  lots  at  that  time  existing  between 
it  and  the  water. 

In  the  year  1823,  no  one  being  in  possession,  and  the  lot  in  que5 
tion  being  under  water,  a  certain  Curtis  Lewis,  without  any  title  cat 
claim,  took  possession  of  it,  and  filled  it  up  east  of  Water  street,  fill* 
ing  up  north  of  Government  street,  and  at  the  comer  of  same  and 
Water  street ;  that  Lewis  remedned  a  few  months  in  possessioni 
when  he  was  ousted  by  one  of  the  firm  of  John  Forbes  and  Com- 
pany, who  erected  a  smith's  shop  thereon,  and  they  were  then  turned 
out  by  said  Lewis,  by  legal  process,  who  then  retained  possessimi 
until  he  conveyed  it  When  Lewis  took  possession.  Water  street  at 
that  place  could  be  passed  by  carts,  and  was  common. 

The  defendant  connected  himself,  in  title,  to  the  lot  in  question, 
by  means  of  conveyances,  with  John  Forbes  and  Company,  with 
Curtis  Lewis,  and  the  mayor  and  aldermen  of  Mobile.  It  was  ad* 
mitted  that  the  lot  in  question  lies  between  Church  street  and  North 
Boundary  street 

On  this  state  of  facts,  the  court  charged  the  jury,  that  if  the  lot 
conveyed  as  above  to  John  Forbes  and  Company,  by  the  deed  afore* 
said,  was  known  as  a  water  lot  under  the  Spanish  government ;  and 
if  the  lot  in  question  had  been  improved  at  and  previous  to  the  26tb 

48* 
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of  May,  1824,  and  was  cast  of  Water  street  and  immediately  in  front 
of  the  lot  so  conveyed  to  John  Forbes  and  Company ;  then  the  lot  in 
question,  passed  by  the  act  of  congress  of  26tb  May,  1824,  to  those 
at  that  time  owning  and  occupying,  so  as  above  conveyed  to  John 
Forbes  and  Ck>mpany ;  and  that  it  was  immaterial  who  made  the 
improvements  on  the  lot  on  the  east  side  of  Water  street,  being  the 
one  in  question ;  that  by  the  aforesaid  act  of  congress,  the  proprietor 
of  the  lot  on  the  west  side  of  Water  street,  known  as  above,  that  is, 
as  a  water  lot,  under  the  Spanish  government,  was  entitled  to  the  lot, 
on  the  east  side  of  it. 

Whether  this  charge  was  correct  or  not,  depends  upon  the  con- 
struction of  the  act  of  1824 ;  and  I  now  proceed  to  show  that  it  is, 
as  I  think,  precisely  in  accordance  with  the  true  construction  of  that 
act,  nay,  that  it  is  almost  the  very  echo  of  it  The  2d  section  pro- 
vides, <<  that  all  the  right  and  claim  of  the  United  States  to 
[  ^424  ]  so  •many  of  the  lots  of  ground  east  of  Water  street,  and 
between  Church  street  and  North  Boundary  street,  now 
known  as  water  lots,  as  are  situated  between  the  channel  of  the 
river,  and  the  front  of  the  lots  known  under  the  Spanish  government 
as  water  lots,  in  the  said  city  of  Mobile,  whereon  improvements  have 
been  made  be,  and  the  same  are  hereby  vested  in  the  several  proprie- 
tors and  occupants  of  each  of  the  lots,  heretofore  fronting  on  the 
River  Mobile,  except,"  &a  I  will  at  present  pause  here,  and  exam- 
ine the  meaning  of  this  section,  independently  of  the  exception ;  I  will 
afterwards  examine  the  operation  of  that  Now  the  questions  are, 
who  were  the  grantees,  and  what  the  things  granted  by  this  sec* 
tion  ?  And  first,  who  were  the  grantees  ?  They  were  the  proprie- 
tors and  occupants  of  the  lots,  heretofore  fronting  on  the  River  Mo- 
bile. It  appears  from  the  record,  that  the  lots  on  the  western  side  of 
Water  street,  were  the  lots  heretofore  fronting  on  the  River  Mobile, 
and  that  these  were  known  under  the  Spanish  government  as  water 
lots. 

There  were  no  lots  at  that  time  existing  between  them  and  the 
water.  The  grantees  then  contemplated  by  the  act  of  congress,  were 
those  persons  who  owned  lots  known  as  water  lots  under  the  Spanish 
government ;  because  those  were  they  which  heretofore  fronted  on 
the  River  Mobile ;  and  the  record,  as  I  have  said,  fixes  their  locality 
on  the  western  side  of  Water  street 

Next  let  us  inquire,  what  were  the  things  grcuited  ?  These  v^ere 
the  lots  east  of  Water  street,  and  between  Church  and  North  Boun- 
dary streets,  now  known  as  water  lots,  and  situated  between  the 
channel  of  the  river  and  the  front  of  the  lots,  known  under  the  Span- 
ish government  as  water  lots,  whereon  improvements  have  been  mada 
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It  appears  that  the  lot  in  question  answers  this  description,  as  to 
locality,  in  every  particular ;  that  improvements  had  been  made  upon 
it,  and  it  was  in  front  of  the  lot  owned  by  John  Forbes  and  Com- 
pany, which  lay  on  the  western  side  of  Water  street,  and  which 
originally  fronted  on  Mobile  River,  reaching  to  it;  and  was  known 
under  the  Spanish  government  as  a  water  lot.  If  we  now  apply  the 
charge  of  the  court  to  this  state  of  facts,  we  shall  see  that  it  accords 
with  the  language  of  the  law,  with  extraordinary  precision.  The  jury 
were  told,  hypothetically,  that  if  the  lot  conveyed  to  John  Forbes  and 
Company  was  known  as  a  water  lot,  under  the  Spanish  government| 
which  hypothesis  is  proven  to  be  a  fact  by  the  record ;  and  if  the  lot 
in  question  had  been  improved,  previously  to  the  26th  of  May,  1824, 
and  this  fact  also  clearly  appears  from  the  record ;  and  was  east  of 
Water  street,  and  immediately  in  front  of  the  lot  of  John  Forbes  and 
Company,  and  this  fact,  too,  as  clearly  appears  from  the  record ;  then, 
that  the  lot  in  question  passed  by  the  act  of  congress  of  May,  1824) 
to  those  at  that  time  ownkig  and  occupying  the  lot  conveyed  to  John 
Forbes  and  Company, 

I  repeat,  that  this  charge  so  fully  accords  with  the  law,  that  it  may 
almost  be  said  to  be  an  echo  of  its  language.  I  have  said 
that  •  all  the  facts  which  were  put  hypothetically  to  the  jury,  [  ^425  ] 
were  proven  by  the  record ;  but  it  was^  not  at  all  necessary 
that  this  should  have  been  done.  When  we  are  examining  the  cor- 
rectness of  a  charge  given  to  a  jury,  that  if  a  given  state  of  facts 
existed,  a  particular  legal  result  would  follow,  we  must  assume  the 
existence  of  the  facts ;  because  the  charge  only  instructs  the  jury  that 
such  is  the  law,  if  the  facts  exist,  of  which  they  are  to  judge ;  and  if 
the  facts  do  not  exist,  then  the  charge,  by  its  very  terms,  does  not 
apply. 

But  the  court  told  the  jury,  that  it  was  immaterial  by  whom  the 
improvements  were  made.  I  cannot  doubt  the  correctness  of  this 
part  of  the  charge ;  in  this,  too,  the  court  echoed  the  very  language 
of  the  act  of  congress,  '^  whereon  improvements  have  been  made." 
Now,  as  the  law  itself  does  not  say  by  whom  the  improvements 
have  been  made,  but  only  that  they  must  have  been  made  ;  if  the 
court  had  said  that  they  must  have  been  made  by  any  particular 
person,  they  would  have  put  another  condition  into  the  law,  and 
have  required  what  it  did  not  require.  It  is  said,  however,  that  the 
law  could  not  have  contemplated  giving  to  one  man  the  benefit  of 
improvements  made  by  another.  If  such  could  even  be  supposed  to 
be  the  proper  construction,  the  facts  in  the  record  would  meet  it ; 
because  it  appears  that  Forbes  and  Company  did  make  an  improve- 
ment on  the  lot  in  question,  as  also  did   Curtis  Lewis,  under  whom 
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the  defendant  claims.  But  the  law,  to  my  mind,  dearly  does  not 
contemplate  giving  the  new  water  lot  to  a  person,  because  he  made 
improvements  on  it;  if  it  had  so  intended,  it  would  have  been  so 
said ;  but  its  purpose  and  its  plain  language  is,  that  where  the  new 
water  lot  is  improved,  it  shall  pass  to  the  owner  of  the  old  water  lot 
The  policy  of  this  is  obvious.  The  old  water  lot  originally  went  to 
the  water ;  the  new  water  lot  did  not  then  exist,  having  since  come 
into  existence  ;  the  purpose  of  the  statute  was  to  place  the  owner  of 
the  old  water  lot  in  his  original  position,  that  of  still  going  to  the 
water,  which  would  be  effected  by  giving  him  the  new  water  lot| 
without  inquiring  by  whom  it  was  improved. 

But  it  is  supposed  that  the  claim  of  Pollard's  heirs  comes  within 
the  bene&t  of  the  exception  in  this  section,  which,  so  far  as  it  re- 
spects this  case,  is  in  these  words:  ^^  Except  where  the  Spanish 
government  has  made  a  new  grant  or  order  of  survey  for  the  same, 
during  the  time  at  which  they  had  the  power  to  grant  the  same ; 
in  which  case,  the  right  and  claim  of  the*  United  States,  shall  be, 
and  is  hereby  vested  in  the  person  to  whom  such  grant  or  order  of 
survey  was  made,  or  in  his  legal  representatives." 

It  will  be  observed  that  this  exception  only  extends  to  such  grants 
or  orders  of  survey,  as  were  made  by  the  Spanish  government  when 
they  had  power  to  make  the  same.  The  grant  from  the  Spanish 
government  to  Pollard,  which  is  supposed  to  be  within  the  benefit  of 
this  exception,  bears  date  in  1809 ;  if  at  that  time  the  Spanish  gov- 
ernment had  not  power  to  make  the  grant,  then  the  exception,  by  its 

very  terms,  does  not  embrace  the  case.  • 
[  *426  ]  •  Now  this  court  solemnly  decided  in  Foster  and  Elam  «, 
Neilson,  2  Pet  253,  and  again  in  Ghurda  v.  Lee,  12  Pet  511, 
that  in  1809,  the  date  of  Pollard's  grant,  the  Spanish  government 
had  not  the  power  to  make  grants  in  the  territory  of  which  the  lot  in 
question  was  a  part,  and  that  all  such  as  were  made  after  the  treaty 
of  St  Ildefonso  were  void. 

Consistently  with  these  decisions,  I  think,  that  at  the  date  of  Pol- 
lard's grant,  the  Spanish  government  had  not  the  power  to  make  it } 
and  it  follows,  that  it  is  not  within  the  benefit  of  the  exception. 

Some  reliance  seemed  to  be  placed  upon  the  proviso  to  this  section, 
which  is  in  these  words :  <*  Provided,  that  nothing  in  this  act  con- 
tained, shall  be  construed  to  affect  the  claim  or  claims,  if  any  such 
there  be,  of  any  individual  or  individuals,  or  of  any  body  politic  or 
corporate."  Now,  it  is  too  clear  for  argument,  that  this  proviso  can- 
not aid  the  claim  of  Pollard's  heirs,  upon  the  assumption  that  they 
daim  under  the  exception ;  because  the  object  of  the  proviso  is  to 
guard  any  possible  claim  of  others  against  being  affected  by  the  grant 
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of  congress,  either  in  the  enacting  port  of  the  cession,  or  in  the  excep- 
tion. I  have  not  thought  it  necessary  to  bring  the  first  section  of  the 
act  into  the  argument,  because  that  only  gives  to  the  city  of  Mobile 
the  right  and  claim  of  the  United  States  to  such  lots  as  were  not 
confirmed  to  individuals,  by  that  of  any  former  act ;  and  as  the 
second  section  does  confirm  the  claims  to  this  lot,  either,  as  I  think, 
to  the  proprietor  of  the  old  water  lot,  in  front  of  which  it  lies ;  or, 
as  is  argued,  to  Pollard's  heirs,  as  holding  a  Spanish  grant,  nothing 
passed  to  the  city  of  Mobile,  whichsoever  construction  shall  prevail ; 
and  I  will  add,  that  if  any  thing  did  pass  to  the  city  of  Mobile,  it 
appears  by  the  record  that  their  title  or  claim  was  vested  in  the  de- 
fendant 

Finally,  it  was  argued,  that  the  title  of  Pollard's  heirs  was  per- 
fected by  the  act  of  congress  of  July,  1836,  which  confirmed  to  them 
the  lot  in  question  by  metes  and  bounds ;  but  the  decisive  answer  to 
that  is,  that  that  act  contains  a  proviso  that  it  should  only  operate 
as  a  relinquishment,  on  the*  part  of  the  United  States,  of  all  their 
right  and  claim  to  the  lot,  and  should  not  interfere  with  or  affect  the 
claim  or  claims  of  third  persons.  Now,  if,  as  I  clearly  think,  the 
right  of  the  United  States  had  passed  by  the  act  of  1824,  to  the 
owner  of  the  old  water  lot,  in  front  of  which  the  one  in  question  lay, 
then  the  United  States  had  no  right  or  claim  to  relinquish  by  the 
act  of  1836.  And  the  same  consequence  precisely  would  follow,  if, 
as  the  plaintifis  contend,  the  right  to  the  United  States  passed  to 
them  by  virtue  of  the  exception  in  the  act  of  1824.  So  that  what- 
soever may  be  the'  construction  of  the  enacting  part  of  that  act,  or 
of  the  exception,  it  would  equally  follow  that  there  was  no  claim  or 
title  in  the  United  States,  which  the  act  of  1836  could  operate  to 
convey  or  relinquish. 

For  these  reasons,  I  am  clearly  of  opinion  that  the  judgment  of 
the  supreme  court  of  Alabama  is  correct,  and  ought  to  be  affirmed. 

*  Catron,  J.,  dissenting.  [  *  487  ] 

The  town  of  Mobile  was  first  settled  and  governed  by 
France ;  and  by  the  treaty  of  1763,  ceded  to  Great  Britain,  and  at- 
tached to  Florida;  by  the  treaty  of  1783,  Florida  was  ceded  by  Great 
Britain  to  Spain.  Florida  proper,  previous  to  the  treaty  of  1763,  ex- 
tended to  the  River  Perdido,  and  only  included  the  countrj^  east  of  it ; 
which  river  was  the  boundary  between  France  and  Spain,  from  the 
first  settlement  of  the  country  up  to  1763.  2  Pet.  300.  After  1783, 
and  up  to  1800,  Spain  owned  Florida  and  Louisiana ;  that  power 
then  retroceded  to  France,  Louisiana,  to  the  same  extent  it  had 
when  Prance  owned  it,  that  is,  all  west  of  the  Perdido ;  disregard- 
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ing  the  fact  that  Great  Britain  had  attached  the  country  west  of  the 
Perdido  to  Florida,  and  that,  for  the  purposes  of  government,  Spain, 
after  1783,  had  continued  to  recognize  and  govern  as  Florida,  aU 
the  country  east  of  the  Mississippi,  north  of  the  Iberville,  and  soutii 
of  our  boundary,  or  the  31^  of  latitude.  "But  that  the  country  passed 
to  France  as  far  east  as  the  Perdido,  by  the  treaty  of  St.  Ildefonso 
of  1800,  is  the  established  doctrine  of  this  government,  and  which  is 
fully  recognized  by  this  court.  And  by  the  treaty  of  cession  of  1803, 
the  French  republic  ceded  Louisiana  to  the  United  States,  in  full 
sovereignty,  with  "  all  public  lots  and  squares,  vacant  lands,  and  all 
public  buildings,  fortifications,  barracks,  and  other  edifices,  which  are 
not  private  property." 

Owing  to  the  confusion  growing  out  of  the  curcumstance  that 
Great  Britain,  after  1763,  had  attached  the  country  west  of  the  Per- 
dido to  Florida,  and  Spain  had,  after  1783,  treated  and  governed  it 
as  part  of  Florida ;  it  was  assumed  by  Spain,  that  no  part  of  the 
province  passed  to  France  by  the  treaty  of  1800,  or  to  the  United 
States,  by  the  cession  of  France  of  1803.  And  Spain,  for  some  nine 
years  afterthe  cession,  continued  to  hold  and  govern  the  country, 
and  until  we  took  forcible  possession  of  it 

All  title  to  the  vacant  lots  and  squares  in  the  town  of  Mobile,  hav- 
ing been  vested  in  France,  by  the  treaty  of  1800,  and  in  the  United 
States,  by  the  cession  of  1803,  no  interest  in  the  soil  afterwards  re- 
mained in  the  king  and  government  of  Spain ;  and  all  attempts  to 
grant  lands  by  that  power  were  merely  void.  Such  is  the  settled 
doctrine  of  this  court,  as  holden  in  Foster  and  Elam  v.  Neilson,  2 
Pet  and  reafiirmed  in  Grarcia  v.  Lee,  12  Pet  511.  So  congress  has 
uniformly,  firom  1804,  regarded  our  title,  and  the  assumptions  of 
Spain.    2  Pet  304. 

The  rapid  growth  and  extensive  commerce  of  the  city  of  Mobile, 
in  1824,  rendered  it  expedient  that  the  city  should  improve  its  facili- 
ties in  regard  to  navigation ;  the  bay  in  its  firont  being  shallow,  ex- 
tensive wharves  and  other  improvements  were  indispensable.  To 
accommodate  the  city,  congress  passed  an  act  (c.  415)  of  that  year, 
vesting  in  the  mayor  and  aldermen,  and  their  successors,  ^^  for  the 
sole  use  and  benefit  of  the  city,  forever,  the  hospital  and  bake-house 
lots ;  and  also  all  the  right  and  claim  of  the  United  States  to  all  the 
^ots  not  sold  or  confirmed  to  individuals,  either  by  that  act^ 
[  ^428  ]  or  •  any  former  act  of  congress,  and  to  which  no  equitable 
title  existed  in  favor  of  any  individual,  under  that  act,  at 
any  former  act"  The  grant  to  extend  to  all  public  lots  lying  in  firont 
of  the  city,  and  between  high-water  mark  and  the  channel  of  the 
river,  and  between  Church  and  North  Boundary  streets.     Such  is  the 


JANUARY  TERM,  1840.  675 

Lesseo  of  FoIlard*s  Heirs  v.  Kibbe.    14  P. 


first  section  of  the  act ;  and  if  nothing  more  was  found  in  it,  there  can 
be  no  doubt  the  city  took  the  title  to  the  square,  a  part  of  which  is 
in  controversy,  as  the  only  exceptions  in  favor  of  outstanding  claims 
are  those  conferred  by  acts  of  congress. 

The  plaintiffs'  claim  is  founded  on  a  concession  made  by  the 
Spanish  governor  of  Florida  in  1809,  and  was  a  permit  to  William 
Pollard,  to  use  and  occupy,  for  the  purpose  of  depositing  lumber 
from  his  saw-mill,  the  space  between  Forbes  and  Company's  canal 
and  the  king's  wharf.  As  the  concession  made  in  1809  was  wholly 
void,  it  is  useless  to  inquire  into  its  character,  or  the  nature  of  the 
title  intended  to  be  conferred. 

But  it  is  insisted  the  claim  is  excepted  from  the  first  section  of 
the  act  of  1824,  by  the  second,  which  provides,  that  in  case  of  any 
lot,  &c.,  where  the  <^  Spanish  government  has  made  a  new  grant  or 
order  of  survey  for  the  same,  during  the  time  at  which  they  had  the 
power  to  grant  the  same ;  in  which  case,  the  right  and  claim  of  the 
United  States  shall  be,  and  is  hereby  vested  in  the  person  to  whom 
such  alienation,  grant,  or  order  of  survey  was  made,  or  in  his  legal 
representatives." 

The  concession  of  1809  was  made  in  the  face  of  the  act  of  1804, 
(c.  38,  §  14.  2  Story's  Laws,  939,)  pronouncing  all  grants  by  the 
Spanish  authorities,  after  the  cession,  void ;  Spain  certainly  had  no 
power  to  make  it,  and  therefore  the  act  of  1824  does  not  cover  the 
claim.  If  it  had,  a  title  in  fee  by  force  of  that  act  would  have  vested 
in  Pollard's  heirs ;  and  the  special  act  of  1836,  in  their  favor  been 
superfluous.  But  neither  the  parties  interested,  nor  congress,  seem 
to  have  supposed  the  title  confirmed  by  the  act  of  1824. 

The  statute  also  provides,  that  where  improvements  had  been 
made  on  the  new  water  lots  east  of  Water  street,  that  then  the  title 
should  vest  in  the  proprietor  of  the  old  water  lot  opposite,  on  the 
west  side  of^said  street ;  and  on  this  provision  the  charge  of  the  court 
below  turned,  that  court  holding  the  title  to  the  part  of  the  premises 
in  controversy  to  have  vested  in  Forbes  and  Company,  because  it 
-was  improved  at  the  date  of  the  act  of  1824,  and  that  it  was  imma- 
terial by  whom  the  improvement  had  been  made. 

That  the  improvements  referred  to  by  the  act  must  have  existed 
on  the  new  and  eastern  water  lots,  is,  as  I  think,  free  from  doubt ; 
but  that  Forbes  and  Company  could  acquire  a  benefit  from  the  im- 
provement made  by  Lewis  is  somewhat  doubtful ;  as,  however,  no 
caritical  construction  of  the  act  on  this  point  is  called  for,  none  has 
been  made.  The  act  of  1824  passed  the  tide  to  the  property  covered 
by  the  patent  issued  by  virtue  of  the  act  of  1836,  unless  it  was  ex- 
cepted from  the  first  act,  and  this  is  the  only  question  in  the  causci 
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for  as  the  plaintiff  must  recover  by  the  strength  of  his  own 
[  •  429  ]  title,  it  *  is  immaterial  whether  the  city  of  Mobile,  or  Forbes 
and  Company  took  by  the  act  of  1824.  The  charge  of  the 
court,  in  substance,  held  the  patent  on  which  the  lessors  rely  to  be 
void.  On  the  admitted  facts,  I  think  it  clearly  was  so,  and  that 
the  reasons  for  the  judgment,  if  proper  on  the  whole  case,  are  im- 
material. 

Such  is  the  uniform  rule  in  actions  of  ejectment,  where  a  charge 
of  an  inferior  court  is  reexamined  on  a  writ  of  error. 

The  defendant,  however,  shows  himself  clothed  with  the  titles  of 
the  city  of  Mobile,  of  Forbes  and  Company,  and  of  Lewis,  on  which, 
tiie  court  pronounced  him  to  have  the  better  right;  and,  for  tiie 
reasons  above  stated,  I  think,  correctly. 

16  F.  234, 261 ;  1  H.  95 ;  2  H.  344,  591 ;  3  H.  32,  212 ;  4  H.  169 ;  9  H.  421,  451; 

22  H.  198 ;  24  H.  558. 


The  United  States  v.  Samuel  B.  Wood. 

14  F. 430. 

On  trial  of  an  indictment  for  perjury  in  taking  the  owners*  oath  under  the  act  of  March  1, 
1823,  section  4,  (3  Stats,  at  L»arge,  730,)  it  is  not  necessary  for  the  prosecution  to 
produce  a  living  witness  to  'testify  to  the  falsehood  of  (he  fact  sworn  to  ;  if  the  jury  be- 
lieve the  written  evidence,  contained  in  the  defendants  letters,  and  in  other  docnmentSy 
recognised  hy  him  as  genuine,  proves  he  made  a  false  and  corrupt  oath,  he  may  be  eon- 
Tictcd. 

The  case  is  stated  in  the  opinion  of  the  court 

Gilpin^  (attorney-general,)  for  the  United  States. 

Maxwell^  contra. 

[  *  436  ]      *  Watnb,  J.,  delivered  the  opinion  of  the  court 

This  cause  has  been  sent  to  this  court,  upon  a  certificate 
of  division  of  opinion  between  the  judges  of  the  circuit  court  iox  the 
southern  district  of  New  York. 

The  defendant  was  indicted  for  peijury,  in  falsely  taking  and 
swearing  to  the  ^'  owners'  oath,  in  cases  where  goods  have  been 
actually  purchased ; "  as  prescribed  by  the  4th  section  of  the  sup- 
plementary collection  law  of  the  1st  March,  1823.  3  Story's  Laws, 
1883. 

The  indictment  charged  the  perjury  to  have  been  committed  on 
20th  April,  1837,  at  the  custom-house,  in  New  York,  on  the  importa- 
tion of  certain  woollen  goods,  in  the  ship  Sheridan,  from  Liverpool, 
shipped  to  the  defendant  by  John  Wood,  of  Saddleworth,  England. 
There  were  two  counts  in  the  indictment     The  first  count  charged 
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the  perjury  in  swearing  to  the  trath  of  the  entry  of  the  goods,  and 
ayerred  that  the  actual  cost  of  the  goods  was  not  truly  stated  in  th^ 
entry ;  that  it  was  known  to  the  defendant  that  they  cost  more  than 
was  there  stated,  and  that,  on  entering  them,  he  intentionally  sup- 
pressed the  true  cost,  with  intent  to  defraud  the  United  States.  The 
second  count  charged  the  peijury  in  swearing  to  the  truth  of  the 
invoice  produced  by  the  defendant  at  the  time  of  the  entry ;  and 
contained  similar  averments  as  to  its  falsity  and  the  intention  of  the 
defendant. 

In  the  progress  of  the  trial,  it  appeared  in  evidence  that  the  goods 
in  question  had  been  shipped  to  the  defendant  by  his  father,  John 
Wood,  of  Saddleworth,  England,  in  March,  1837 ;  and  that,  in  the 
invoice  produced  by  the  defendant  at  the  time  of  entry,  and  referred: 
to  in  the  oath,  the  goods  in  question  were  represented  to  have  been, 
bought  by  the  defendant  of  said  John  Wood. 

It  also  appeared,  that  for  several  years  before,  and  for  some  time 
after  the  importation  by  The  Sheridan,  the  defendant  had  been  in. 
the  habit  of  receiving  woollen  goods  from  his  father,  which 
were  •entered  in  the  custom-house  in  the  city  of  New  York,  [  *  437  J 
upon  the  oath  of  the  defendant,  as  owner,  and  upon  the  pro- 
duction of  invoices  representing  the  goods  to  have  been  sold  to  the 
defendant  by  the  said  John  Wood. 

It  appeared  &om  the  testimony  of  the  inspectors  of  the  customs, 
that  the  packages  designated  for  inspection,  according  to  their  exam- 
ination and  judgment,  were  not  valued  in  the  invoices  beyt)nd  the* 
actual  value  of  similar  goods  imported  by  other  persons. 

No  witnesses  were  produced  on  the  part  of  the  prosecution,  to  tes- 
tify to  the  actual  cost  of  the  goods  in  question,  at  the  time  and  place 
when  and  where  they  were  purchased.  But  the  counsel  for  the 
United  States,  to  prove  the  charge  in  the  indictment,  to  wit,  that  the 
goods  in  question  actually  cost,  to  \he  knowledge  of  the  defendant,., 
more  than  the  prices  stated  in  the  invoice,  offered  and  proved  an 
invoice  book  of  John  Wood,  and  thirty-five  original  letters  &om  the 
defendant,  Samuel  R.  Wood,  to  the  said  John  Wood,  written  be- 
tween April,  1834,  and  December,  1837;  and,  it  was  alleged  on 
the  part  of  the  prosecution,  that  this  proof  disclosed  a  combination 
between  Samuel  R.  Wood  and  John  Wood,  to  defraud  the  United 
States,  by  invoicing  and  entering  goods,  shipped  at  less  than  their 
actual  cost ;  and  also  disclosed  that  this  combination  extended  to  the 
shipment  by  The  Sheridan ;  and  that  the  goods  received  by  that 
vessel  had  cost,  as  defendant  knew,  when  he  entered  the  same,  more 
than  the  prices  stated  in  the  invoice  produced,  and  in  the  entry  made 
by  him. 

VOL.  XIII.  49 
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The  coansel  for  the  defendant  objected  to  the  competency  of  such 
proof  to  convict  of  the  crime  stated  in  the  indictment ;  and  insisted 
that  even  if  an  inference  of  guilt  could  be  derived  from  such  proof, 
it  was  an  inference  from  circumstances  not  sufficient,  as  the  best  legal 
testimony,  to  warrant  a  conviction. 

That  the  legal  testimony  required  to  conviqt  of  perjury  in  this 
case,  was  the  testimony  of  at  least  one  living  witness  to  disprove 
the  truth  of  the  defendant's  oath  as  to  the  actu^  cost  of  the  goods, 
at  the  time  and  place  of  exportation. 

That  until  such  proof  was  adduced,  the  documentary  evidence 
produced  by  the  counsel  of  the  United  States  did  not  constitute  the 
legal  evidenoe  upon  which  the  defendant  could  be  convicted  of  the 
perjury,  charged  in  the  indictment 

The  judges  were  divided  in  opinion,  "  whether  it  was  necessary,  in 
order  to  convict  the  defendant  of  the  crime  charged  in  the  indict- 
ment, to  produce,  on  the  part  of  the  prosecution,  at  least  one  living 
witness,  corroborated  by  another  witness,  or  by  durcumstances,  to 
contradict  the  oath  of  the  defendant" 

The  rule  upon  which  the  defendant's  counsel  relies  will  be  found 
in  most  of  the  elementary  writers  and  digests  of  the  law,  very  much 
in  the  same  words.  Blackstone  in  his  Commentaries,  vol.  4,  p.  256, 
says:  «  The  doctrine  of  evidence  upon  pleas  of  the  crown,  is  in  most 
respects  the  same  as  that  upon  civil  actions.  There  are,  however,  a 
few  leading  points,  wherein,  by  several  statutes  and  resolu- 
[*438^  tions,  a  •difference  is  made  between  civil  and  criminal 
cases."  Then  proceeding  to  state  the  differences  made  by 
some  of  the  statutes  in  cases  of  treason,  followed  by  a  general  re- 
mark or  two  ;  he  observes :  "  But  in  almost  every  other  accusation, 
one  positive  witness  is  sufficient ; "  and  afterwards,  contesting  the 
general  accuracy  of  Baron  Montesquieu's  rejflection  upon  laws  being 
fatal  to  liberty,  which  condemn  a  man  to  death  in  any  case  upon  the 
deposition  of  a  single  witness ;  he  adds :  ^^  In  cases  of  indictment 
for  perjury,  this  doctrine  is  better  founded,  and  there  our  law  adopt;^ 
it,  for  one  witness  is  not  allowed  to  convict  a  man  indicted  for  per- 
jury, because  then  there  is  only  one  oath  against  another." 

In  Viner,  16,  Let  K.  328 :  "  Presumption  is  ever  to  be  made  in 
favor  of  innocence  ;  and  the  oath  of  the  party  will  have  regard  paid 
to  it  till  disproved.  Therefore,  to  convict  a  man  of  peijury,  probable 
or  credible  evidence  is  not  enough;  but  it  must  be  a  strong  and 
dear  evidence,  and  more  numerous  than  the  evidence  given  for  the 
defendant,  for  else  it  is  only  oath  against  oath.  A  mistake  is  not 
enough  to  convict  a  man  of  perjury;  the  oath  must  not  only  be  fidse, 
but  wilful  and  malicious."    10  Mod.  193. 
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In-  Hawkins's  Pleas  of  the  Crown,  vol.  2,  c  46,  p.  91,  "  on  an 
indictment  for  perjury,  the  evidence  of  one  witness  is  not  sufficient, 
because  then  there  would  only  be  one  oath  against  another."  Citing 
10  Mod,  193,  "  to  convict  a  man  of  perjury,  there  must  be  strong 
and  clear  evidence,  and  more  numerous  than  the  evidence  given  for 
the  defendant."  "  It  does  not  appear  to  be  laid  down,  that  two 
wi4iesses  are  necessary  to  disprove  the  facts  sworn  to  by  the  defend- 
ant ;  nor  does  that  seem  to  be  absolutely  requisite.  But  at  least  one 
witness  is  not  sufficient,  and,  in  addition  to  his  testimony,  some  other 
independent  evidence  ought  to  be  adduced." 

In  Archbold's  Criminal  Pleading,  157,  it  is  said,  upon  an  indict- 
ment for  perjury  there  must  be  two  witnesses ;  one  alone  is  not  suffi- 
cient, because  there  is  in  that  case  only  one  oath  against  another. 
10  Mod.  193.  But  if  the  assignment  of  perjury  be  directly  proved 
by  one  witness,  and  strong  circumstantial  evidence  be  given  by 
another,  or  be  established  by  written  documents,  this  would  perhaps 
be  sufficient ;  although  it  does  not  appear  as  yet  to  have  been  so 
decided.  Rex  v.  Lee,  M.  S. ;  2  Russel,  649,  7th  Amer.  edit  AlsO| 
if  the  perjury  consist  in  the  defendant  having  sworn  contrary  to  what 
he  had  before  sworn  upon  the  same  subject,  this  is  not  within  the 
rule  mentioned;  for  the  eiffect  of  the  defendant's  oath  in  the  one  case 
is  neutralized  by  his  oath  in  the  other ;  and  proof  by  one  witness  will 
therefore  make  the  evidence  preponderate.  In  7  Dane's  Abridgment, 
82,  citing  Blackstone,  it  is  said  :  '^  It  has  been  decided,  that  one  wit- 
ness is  not  allowed  to  convict  a  man  indicted  for  perjury,  Decause 
there  is  only  oath  against  oath."  ^^  On  a  trial  for  peijury,  the  oath 
will  be  taken  as  true,  until  it  can  be  disproved ;  and  therefore  the 
evidence  must  be  strong,  clear,  and  more  numerous,  on  the  part  of 
the  prosecution  than  that  on  the  defendant's  part ;  for  the  law  wiU 
not  permit  a  man  to  be  convicted  of  perjury,  unless  there 
•  are  two  witnesses  at  least"  For  which  is  cited  1  Bro.  Ch.  [  *  439  ] 
Rep.  419 ;  Crown  C.  C.  625,  626. 

Li  the  second  volume  of  Starkie's  Law  of  Evidence  it  is  said :  "  It 
is  a  general  rule,  that  the  testimony  of  a  single  witness  is  insufficient 
to  warrant  a  conviction  on  a  charge  of  perjury.  This  is  an  arbitrary 
and  peremptory  rule,  founded  upon  the  general  apprehension  that  it 
would  be  unsafe  to  convict  in  a  case  where  there  is  merely  the  oath 
of  one  man  to  be  weighed  against  that  of  another.  Nevertheless,  it 
very  frequently  happens,  in  particular  cases,  that  the  testimony  of  a 
single  witness  preponderates  against  the  limited  testimony  of  many." 
In  part  iii.  399,  the  same  writer  says :  ^  So  in  the  case  of  perjury, 
two  witnesses  are  essential ;  for  otherwise  there  would  be  nothing 
more  than  the  oath  of  one  man  against  that  of  another,  upon  which 
the  jury  could  not  safely  convict" 


«W)         SUPREME   COURT  OF  THE   UNITED    STATES. 

United  States  o.  Wood.    14  P. 

In  Buasel  on  Crimes  and  Misdemeanors,  648,  7th  Amer.  ed.,  it  ia 
iaid :  ^^  The  evidence  of  one  witness  is  not  sufficient  to  convict  the 
defendant  on  an  indictment  for  perjury,  as  in  such  case  there  would 
be  only  one  oath  against  another."  10  Mod.  193.  But  Bussel  gives 
veveral  exceptions  to  the  application  of  the  rule,  resting  upon  princi* 
pies  clearly  covering  the  conclusion  to  which  the  court  has  come 
upon  the  question  before  it. 

In  Phillips's  Evidence,  the  rule  is  also  given  as  it  is  laid  down  in 
other  writers ;  and  the  case  in  10  Mod.  193,  is  referred  to.  It  may 
be  found,  too,  repeated  in  many  of  the  volumes  of  the  English  and 
American  reports,  as  well  as  in  the  case  of  The  State  r.  Hayward, 
1  Nott  &  M'Cord,  546,  cited  by  the  defendant's  counsel.  The  cases 
collected  in  13  PetersdorfT's  Com.  Law,  affirm  the  same  rule.  It 
knust  be  conceded,  no  case  has  yet  occurred  in  our  own  or  in  the 
English  courts  where  a  conviction  for  perjury  has  been  had  without 
a  witness  speaking  to  the  corpus  delicti  of  the  defendant,  except  in  a 
ease  of  contradictory  oaths  by  the  same  person.  But  it  is  exactly  in 
the  principle  of  the  exception  which  is  by  every  one  admitted  to  be 
Bound  law ;  that  this  court  has  found  its  way  to  the  conclusion  that 
eases  may  occur  when  the  evidence  comes  so  directly  from  the 
defendant  that  the  perjury  may  be  proved  without  the  aid  of  a  living 
witness. 

These  citation^  have  been  made  with  the  view  of  placing  the 
position  contended  for  by  the  defendant's  counsel  in  its  most  positive 
torm,  and  to  show  that  the  conclusion  to  which  the  court  has  come 
has  not  been  without  a  due  consideration  of  the  rule. 

It  is  said  to  be  an  indexible  rule  of  the  common  law,  applicable  to 
every  charge  of  perjury,  that  it  cannot  be  changed  but  by  the  legis- 
lative power ;  that  until  some  statutory  change  is  made,  courts  must 
enforce  it;  that  though  other  kind  of  evidence,  and  that  relied  upon 
by  the  prosecution  in  this  case,  may  establish  a  case  of  false  swear- 
ing, it  will  not  suffice  to  convict  for  perjury ;  in  short,  that  a  living 
witness  is  in  every  case  indispensable. 

We  do  not  think  any  change  in  the  rule  necessary.  The  question 
is,  when  and  how  the  rule  is  to  be  applied,  that  it  may  not, 
[  *440  ]  from  a  *  technical  interpretation,  or  positive  undeviating  ad- 
herence to  words,  exclude  all  other  testimony  as  strong  and 
conclusive  as  that  which  the  rule  requires.  It  is  a  right  rule,  founded 
upon  that  principle  of  natural  justice  which  wiU  not  permit  one  of 
two  persona,  both  speaking  under  the  sanction  of  an  oath,  and  pre- 
sumptively entitled  to  the  same  credit,  to  convict  the  other  of  false 
■wearing,  particularly  when  punishment  is  to  follow. 

But  in  what  cases  is  the  rule  to  be  applied  ?     To  all,  where  to 
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prove  the  perjury  assigned  oral  testimony  is  exclasively  relied  upon  ) 
Then  oath  against  oath  proves  nothing,  except  that  one  of  the  par- 
ties has  sworn  falsely  as  to  the  fact  to  which  they  have  sworn  differ- 
ently.  There  must  then  be  two  witnesses,  or  one  witness  corrobo- 
rated by  circumstances  proved  by  independent  testimony.  If  wq 
will  but  recognize  the  principle  upon  which  circumstances  in  the  case 
of  one  witness  are  allowed  to  have  any  weight,  that  principle  will 
carry  us  out  to  the  conclusion  that  circumstances,  without  any  wit- 
ness, when  they  exist  in  documentary  or  written  testimony,  may 
combine  to  establish  the  charge  of  perjury ;  as  they  may  combine, 
altogether  unaided  by  oral  proof,  except  tiie  proof  of  their  authen- 
ticity, to  prove  any  other  fact  *  connected  with  the  declarations  of 
persons  or  business  of  human  life. 

That  principle  is,  that  circumstances  necessarily  make  up  a  pan 
of  the  proofs  of  human  transactions ;  that  such  as  have  been  reduced 
to  writing  in  unequivocal  terms,  when  the  writing  has  ben  proved  to 
be  authentic,  cannot  be  made  more  certain  by  evidence  aliunde; 
and  that  such  as  have  not  been  reduced  to  writing,  whether  they 
relate  to  the  declarations  or  conduct  of  men,  can  only  be  proved  by 
oral  testimony. 

If  it  be  true,  then,  and  it  is  so,  that  the  rule  of  a  single  witnesa, 
being  insufficient  to  prove  peijury  rests  upon  the  law  of  a  presump- 
tive equality  of  credit  between  persons,  or  upon  what  Starkie  terms, 
the  apprehension  that  it  would  be  unsafe  to  convict  in  a  case  where 
there  is  merely  the  oath  of  one  man  to  be  weighed  against  that  of 
another ;  satisfy  the  equal  claim  to  belief,  or  remove  the  apprehen- 
sion by  concurring  written  proofs,  which  existed,  and  are  proved  to 
have  been  in  the  knowledge  of  the  person  charged  with  the  perjury 
when  it  was  committed,  especially  if  such  written  proofs  came  from 
himself,  and  are  facts  which  he  must  have  known,  because  they 
were  his  own  acts ;  and  the  reason  for  the  rule  ceases.  It  can  only 
then  be  an  arbitrary  and  peremptory  rule,  as  Starkie  says  it  is,  when 
it  is  applied  to  cases  in  which  oral  testimony  is  exclusively  relied 
upon  to  prove  perjury. 

And  such  we  will  perceive  to  have  been  the  apprehension  of  this 
rule ;  and  if  we  will  scrutinize  its  chronology,  we  cannot  fail  to  see 
how  truth  has  grown  as  cases  have  occurred  for  its  application. 

At  first,  two  witnesses  were  required  to  convict  in  a  case  of  per- 
jury, both  swearing  directiy  adversely  from  the  defendant's  oath. 
Contemporaneously  with  this  requisition,  the  larger  number  of  wit- 
nesses on  one  side  or  the  other  prevailed.  Then,  a  single 
witness  *  corroborated  by  other  witnesses,  swearing  to  cir-  [  *  441  ] 
cumstances  bearing  directiy  upon  the  imputed  corpus  delicti 
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of  a  defendant,  was  deemed  sufficient.  Next,  as  in  the  case  of  Rex 
V*  Ejiill,  5  B.  &  A.  929,  note,  with  a  long  interval  between  it  and  the 
preceding,  a  witness  who  gave  proof  only  of  the  contradictory  oaths  of 
the  defendant  on  two  occasions,  one  being  an  examination  before  the 
house  of  lords,  and  the  other  an  examination  before  the  house  of 
commons,  was  held  to  be  sufficient.  Though  this  principle  has  been 
acted  on  as  early  as  1764,  by  Justice  Yates,  as  may  be  seen  in  the 
note  to  the  case  of  The  King  v,  Harris,  5  B.  &  A.  937,  and  was 
acquiesced  in  by  Lord  Mansfield,  and  Justices  Wilmot  and  Aston. 
We  are  aware  that  in  a  note  to  Rex  v.  Mayhew,  6  Carrington  & 
Payne,  315,  a  dQubt  is  implied  concerning  the  case  decided  by  Jus- 
tice Yates;  but  it  has  the  stamp  of  authenticity,  firom  its  having 
been  referred  to  in  a  case  happening  ten  years  afterwards,  before  Jus- 
tice Chambre,  as  will  appear  by  the  note  in  5  B.  &  A.  937.  After- 
wards, a  single  witness,  with  the  defendant's  bill  of  costs  (not  sworn 
to)  in  lieu  of  a  second  witness,  delivered  by  the  defendant  to  the 
prosecutor,  was  held  sufficient  to  contradict  his  oath ;  and  in  that 
case  Lord  Denman  says :  "A  letter  written  by  the  defendant,  contra- 
dicting his  statement  on  oath,  would  be  sufficient  to  make  it  un- 
necessary to  have  a  second  witness."  6  Cair.  &  Payne,  315.  All 
of  the  foregoing  modifications  of  the  rule  will  be  found  in  2  Russell, 
648,  7th  Amer.  ed.,  and  that  respecting  written  documents  is  stated 
in  Archbold,  157,  in  anticipation  of  the  case  in  Carr.  &  Payne, 
315. 

We  thus  see  that  this  rule,  in  its  proper  application,  has  been  ex- 
panded beyond  its  literal  terms,  as  cases  have  occurred  in  which 
proofs  have  been  offered  equivalent  to  the  end  intended  to  be  accom- 
plished by  the  rule. 

In  what  cases,  then,  will  the  rule  not  apply  ?  Or  in  what  cases 
may  a  living  witness  to  the  corpus  (jLelicti  of  a  defendant  be  dispensed 
with,  and  documentary  or  written  testimony  be  relied  upon  to  con- 
vict ?  We  answer,  to  all  such  where  a  person  is  charged  with  a  per- 
jury, directly  disproved  by  documentary  or  written  testimony  spring- 
ing from  himself,  with  circumstances  showing  the  corrupt  intent 
In  cases  where  the  perjury  charged  is  contradicted  by  a  public  rec- 
ord, proved  to  have  been  well  known  to  the  defendant  when  he  took 
the  oath ;  the  oath  only  being  proved  to  have  been  taken.  In  cases 
where  a  party  is  charged  with  taking  an  oath,  contrary  to  what  he 
must  necessarily  have  known  to  be  the  truth,  and  the  false  swearing 
can  be  proved  by  his  own  letters,  relating  to  the  fact  sworn  to,  or  by 
other  written  testimony  existing  and  being  found  in  the  possession 
of  a  defendant,  and  which  has  been  treated  by  him  as  containing 
the  evidence  of  the  fact  recited  in  it. 
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Let  US  suppose  a  case  or  two,  in  illustration  of  the  positions  just 
laid  down. 

A  defendant,  in  two  answers  to  a  bill  in  equity,  swears  urjequivo- 
cally  to  a  fact,  and  as  positively  against  it.  A  document  is  pro- 
duced, executed  by  himself,  decisive  of  the  truth  of  the  fact 
In  *  such  a  case,  can  a  living  witness  be  wanted  ;  or  could  [  *  442  ] 
any  number  of  living  witnesses  prove  more  certainly  the 
false  swearing,  than  it  would  be  proved  by  the  document  stnd  the 
defendant's  contradictory  oaths  ?  Or,  take  the  case  of  defendant 
being  sued  in  equity,  to  recover  from  him  the  contents  of  a  lost  bond. 
In  answer  to  a  call  upon  him  to  say  whether  he  had  or  had  not  made 
such  a  bond,  he  swears  that  he  never  had  made  such  a  bond.  The 
bond  is  afterwards  found  and  proved ;  is  not  his  answer,  then,  upon 
oath,  disproved  by  a  circumstance,  stronger  than  words  can  be,  com- 
ing from  the  mouth  of  man  ? 

Again,  suppose  a  person,  in  order  to  obtain  a  right  under  a  statute, 
is  required  to  take  an  oath  to  a  fact  which  is  the  mutual  act  of  him- 
self and  another,  and  which  from  its  nature  is  unequivocal.  He 
swears  contrary  to  the  fact  Subsequently,  his  letters  written  before 
and  after  his  oath  are  found ;  which  disclose  not  only  the  real  fact, 
but  a  general  design  to  misrepresent  facts  of  the  same  kind,  and  a 
book  or  other  written  paper  is  produced,  bearing  directly  upon  the 
fact,  from  its  being  the  original  of  the  transaction  reduced  to  writing 
contemporaneously  with  its  occurrence,  and  recognized  by  the  defend- 
ant to  be  such,  though  it  is  in  the  handwriting  of  another ;  will  not 
the  defendant's  recognition  of  it,  with  the  auxiliary  evidence  of  the 
letters,  without  a  living  witness  to  speak  directly  to  the  corpus  delicti 
of  the  defendant,  justify  the  whole  being  put  before  a  jury,  in  a  case 
of  perjury,  for  them  to  decide  whether  the  defendant  has  sworn 
falsely  and  corruptly  ?  In  such  a  case,  if  the  person  was  called  in 
whose  handwriting  the  book  or  other  written  paper  was,  it  might 
happen  that  he  had  only  been  the  recorder  of  the  transaction  at  the 
instigation  of  one  of  the  parties  to  it,  without  his  ever  having  had 
any  communication  with  the  other  respecting  its  contents.  The 
witness  then  would  only  prove  so  much,  without  proving  any  thing 
which  bore  upon  the  charge  of  false  swearing.  But  when  the  defend- 
ant hhnself  has  recognized  the  book  or  writing  as  evidence  of  his 
act,  and  such  recognition  is  proved,  there  is  no  rule  of  evidence  which 
requires  other  proof,  beyond  his  admission,  to  prove  the  contents  of 
the  book  or  paper  to  be  true.  But  suppose  the  book  or  written  paper 
to  be  also  in  the  handwriting  of  the  defendant,  and  that  several  of 
his  letters  confirm  the  fact,  that  he  has  sworn  contrary  to  the  con- 
tents of  the  first,  as  all  the  evidence  comes  from  himself,  we  cannot 
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doubt  it  would  be  right  to  place  the  whole  before  a  jury,  for  it  to 
judge  what  was  the  truth  of  the  fact,  and  whether  the  defendant  had 
Bworn  falsely  and  corruptly. 

We  will  now  proceed  to  examine  the  case  before  us,  to  see  if  it 
fall  within  the  principles  and  illustrations  we  have  given. 

The  defendant  is  indicted  under  the  act  of  congress  of  Ist  March, 
1823,  3  Story,  1883,  for  falsely  and  corruptly  taking  the  owners'  oath 
in  cases  where  goods  have  been  actually  purchased.  It  must  be  kept 
in  mind,  that  this  oath  can  only  be  taken  in  cases  of  goods  imported 
from  foreign  countries.  It  places  the  importer,  then,  in  a 
[  '443  ]  •condition  to  commit  fraud  in  the  misrepresentation  of  the 
price  he  has  given  for  the  goods,  with  only  an  accidental  pos- 
sibility on  the  part  of  the  United  States  ever  being  able  to  detect  it 
by  the  evidence  of  the  person  from  whom  the  importer  has  made  the 
purchase. 

The  importer  is  required  to  swear  that  the  invoice  produced  by 
him,  contains  a  just  and  faithful  account  of  the  actual  cost  of  the 
goods ;  and  that  he  has  not  in  the  invoice  concealed  or  suppressed 
any  thing,  whereby  the  United  States  may  be  defrauded  of  any  part 
of  the  duties  lawfully  due  on  the  goods.  Sec.  The  oath  does  not  re» 
quire  from  the  owner  the  value  of  the  goods,  but  the  cost  to  him. 
There  is  nothing  in  it  relating  to  the  quality  of  the  goods,  but  simply 
the  cost  or  price  paid  by  the  importer,  as  owner.  The  defendant,  in 
his  entry,  did  it  upon  an  invoice  sworn  to  by  him,  to  contain  a  just 
and  faithful  account  of  the  actual  cost ;  that  there  was  nothing  in  it 
concealed  or  suppressed. 

He  is  charged  with  having  sworn  falsely  in  respect  to  the  cost  of 
the  goods  contained  in  the  invoice,  by  which  he  made  his  entry  of 
them.  To  maintain  the  charge,  the  United  States  must  prove  that 
he  paid  a  larger  price.  The  best  evidence,  it  is  admitted,  must  be 
introduced  to  establish  that  fact.  What  is  the  best  evidence  in 
respect  to  its  quality,  as  distinguished  from  quantity  or  measure ;  it 
being  in  the  former  sense  that  the  best  evidence  is  required  ?  It  is, 
that  secondary  or  inferior  evidence  shall  not  be  substituted  for  evi- 
dence of  a  higher  nature,  which  the  case  admits  of.  The  reason  of 
the  rule  is,  that  an  attempt  to  substitute  the  inferior  for  the  higher, 
implies  that  the  higher  would  give  a  different  aspect  to  the  case  of 
the  party  introducing  the  lesser.  1  Russel,  437.  "  The  ground  of 
the  rule  is  a  suspicion  of  fraud."  But  before  the  rule  is  appUed,  the 
nature  of  the  case  must  be  considered,  to  make  a  right  application 
of  it ;  and  if  it  shall  be  seen  that  the  fact  to  be  proved  is  an  act  of 
the  defendant,  which,  from  its  nature,  can  be  concealed  from  all 
others  except  him  whose  cooperation  was  necessary  before  the  act 
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could  be  complete,  then  the  admissions  and  declarations  by  the  de- 
fendant, either  in  writing  or  to  others,  in  relation  to  the  act,  become 
evidence.  It  is  no  longer  a  question  of  the  quality,  but  of  the  quan- 
tity of  evidence,  when  it  is  said,  as  it  is  in  this  case,  that  his  associate 
in  the  transaction  should  be  introduced.  For  instance,  we  will  sup- 
pose that  the  letters  of  the  defendant  in  this  case  speak  of  the  cost 
of  the  goods  in  the  invoice,  to  which  the  defendant  swore,  and  that 
they  show  the  goods  did  cost  more  than  they  are  rated  at  in  the  in- 
voice ;  the  quality  of  the  evidence  is  of  that  character  that  it  cannot 
be  inferred  that  superior  evidence  exists,  to  make  that  fact  uncertain. 
Unless  such  inference  can  be  made,  the  evidence  offered  is  the  best 
evidence  which  the  nature  of  the  case  admits.  The  evidence  is  good 
under  the  general  principle  that  a  man's  own  acts,  conduct,  and  dec- 
larations were  voluntary,  are  always  admissible  in  evidence  against 
him. 

So  in  respect  to  the  invoice  book  of  John  Wood,  containing  an 
invoice  of  the  goods  enumerated  in  the  invoice,  to  which 
the  defendant  *  swore  the  owners'  oath;  in  the  first  of  which  [  *  444  ] 
the  goods  are  priced  higher  in  the  sale  of  them  to  the  de- 
fendant K  the  letters  show  the  book  to  have  been  recognized  by 
the  defendant  as  containing  the  true  invoice,  his  admission  supersedes 
the  necessity  of  other  proof  to  establish  the  real  price  given  by  him 
for  the  goods;  and  the  letters  and  invoice  book,  in  connection,  pre- 
ponderate against  the  oath  taken  by  the  defendant,  making  a  living 
witness  to  the  corpus  delicti^  charged  in  the  indictment,  unnecessary. 
All  has  been  done  in  the  case  that  can  be  done  to  intercept  such  evi- 
dence as  would  tend  to  prejudice  or  mislead ;  and  the  case  must  then 
be  confided  to  the  good  sense  and  integrity  of  the  jury  to  determine 
upon  the  sufficiency  of  the  evidence  to  convict ;  the  court  charging 
the  jury  that  the  evidence  offered  is  of  that  character  which  super- 
sedes the  necessity  of  introducing  a  living  witness  to  prove  the  per- 
jury charged  in  the  indictment.  . 

Let  it  then  be  certified  to  the  court  below,  as  the  opinion  of  this 
court,  that,  in  order  to  convict  the  defendant  of  the  crime  charged  in 
the  indictment,  it  is  not  necessary,  on  the  part  of  the  prosecution,  to 
produce  a  living  witness,  if  the  jury  shall  beUeve  the  evidence  from 
the  written  testimony  sufficient  to  establish  the  charge  that  the  de- 
fendant made  a  false  and  corrupt  oath  as  to  the  cost  of  the  goods 
imported  in  The  Sheridan,  enumerated  in  the  invoice,  upon  which 
the  defendant  made  an  entry,  by  taking  the  owners'  oath  at  the  cus* 
tom-house. 

Thompson,  J.,  dissenting. 
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The  question  certified  ia  the  record  is,  whether  it  was  necessary, 
in  order  to  convict  the  defendant  of  perjury,  to  produce,  on  the  part 
of  the  prosecution,  at  least  one  living  witness,  coiroborated  by  an- 
other witness,  or  by  circumstances,  to  contradict  the  oath  of  the  de- 
fendant 

The  rule,  as  we  find  it  laid  down  in  the  elementary  books  on  this 
subject,  is,  that  to  convict  a  party  of  the  crime  of  perjury,  two  wit- 
nesses are  necessary  to  contradict  him  as  to  the  fact  upon  which  the 
perjury  is  assigned ;  and  the  reason  assigned  for  the  rule  is,  that  if 
one  witness  only  is  produced,  there  will  only  be  one  oath  against 
another.  This  rule,  however,  in  the  early  adjudged  cases,  was  so 
modified  as  to  require  but  one  living  witness,  corroborated  by  cir- 
cumstances, to  contradict  the  oath  of  the  defendant ;  and  with  this 
modification  the  rule  has  remained  until  the  present  day. 

In  the  present  case,  the  fact  on  which  the  peijury  was  assigned, 
related  to  the  actual  cost  of  the  goods,  at  the  time  and  place  of  ex- 
portation. This  was  a  simple  question  of  fact,  susceptible  of  proof 
by  witnesses,  like  any  other  matter  of  fact  There  was  nothing, 
therefore,  growing  out  of  the  nature  of  the  inquiry,  that  rendered  the 
proof  by  witnesses  impossible,  so  as  to  take  the  case  out  of  the  rales 
of  evidence,  in  relation  to  the  crime  of  peijury.  No  living  witness 
was  produced  to  contradict  the  oath  of  the  defendant  at  the  custom- 
house, as  to  the  original  cost  of  the  goods.  His  letters  and 
[  •  446  ]  •  certain  invoice  books  were  produced  to  sustain  the  indict- 
ment ;  and  these  might  have  been  sufficient  to  warrant  the 
jury  in  convicting  the  defendant,  if  such  evidence  is  sufficient  to 
convict  a  party  of  the  crime  of  perjury,  without  the  production  of  at 
least  one  living  witness.  It  is,  as  haa  been  already  mentioned,  laid 
down  in  the  books  as  a  technical  rule  in  perjury,  that  there  must  be 
at  least  one  witness  and  corroborating  circumstances  to  convict  of 
this  crime ;  that  there  must  be  oath  against  oath,  as  to  the  corpus 
delicti. 

When  the  books  speak  of  a  witness,  they  always  mean  oral  testi- 
mony. It  would  hardly  be  considered  as  correct  legal  language,  to 
call  a  letter  of  the  defendant  a  witness  against  him.  It  was  evidence, 
but  not  evidence  by  a  witness.  The  rule,  as  originally  laid  down  in 
the  elementary  treatises  on  evidence,  requiring  two  witnesses  to  con- 
tradict the  party  on  the  matter  assigned  as  perjury,  was  so  modified 
or  relaxed  as  not  to  require  two  witnesses  to  disprove  the  facts  sworn 
to  by  the  defendant  But  if  any  material  circumstances  are  proved 
by  other  witnesses,  in  confirmation  of  the  witness  who  gives  the 
direct  testimony  of  peijury,  it  may  turn  the  scale,  and  warrant  a  con- 
viction.    And,  in  England,  one  case  occurred,  as  reoorted  in  a  note 
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In  the  seventh  volume  of  the  English  Ck)mmon  Law  Reports,  page 
306,  where  the  evidence  consisted  of  the  contradictory  oaths  of  the 
party  accused,  upon  the  same  matter  of  fact  in  which  the  perjury 
was  assigned.  It  was  held,  that  in  such  case  there  was  oath  against 
oath,  and  the  perjury  might  be  assigned  upon  either;  and  that  it 
might  be  left  to  the  jury  to  judge  of  the  motive.  The  authority  of 
this  case,  however,  has  been  very  much  doubted.  But  the  present 
ease  does  not  come  within  that  rule,  even  if  we  are  disposed  to  fol- 
low the  English  courts  on  that  subject;  for  the  letters  of  the  defend- 
ant cannot  certainly  be  said  to  be  evidence  under  oath,  so  as  to 
charge  him  with  contradictory  oaths  on  the  fact  assigned  as  perjury. 
Rules  of  evidence  are  rules  of  law,  applicable  to  the  rights  of  persons 
as  well  as  to  the  rights  of  property ;  and  parties  are  entitled  to  have 
their  rights  tested  and  decided  by  such  rules,  as  much  in  one  case  as 
the  other.  This  rule,  however,  in  perjury,  being  a  technical  rule,  may 
in  many  cases  be  difficult,  if  not  impracticable,  to  be  carried  into 
execution.  If  it  falls  within  the  proper  province  of  the  court  entirely 
to  dispense  with  the  rule,  and  put  the  evidence  in  perjury  upon  the 
same  footing  as  other  criminal  offences,  I  should  not  be  disposed  to 
dissent  from  it ;  if,  as  a ,  new  rule,  it  was  made  to  operate  prospec- 
tively. But  if  it  is  intended  to  affirm  the  doctrine  urged  at  the  bar, 
that  no  such  rule  of  evidence  ever  existed,  as  to  require  in  the  case 
of  perjury  at  least  one  living  witness,  and  circumstances  in  corrobo- 
ration of  his  oath,  in  contradiction  to  the  party  charged  upon  the 
matter  assigned  as  the  perjury,  it  would,  in  my  judgment,  be  at  vari- 
ance with  a  rule  universally  laid  down  in  all  the  elementary  treatises 
on  the  subject  of  evidence ;  and  as  yet  never  dispensed  with,  or  ever 
called  in  question  in  any  adjudication  that  has  fallen  under  my 
notice.  And  that  this  rule  still  exists  in  the  English  courts, 
is  shown  by  the  late  case  of  *Rex  v.  May  hew,  6  Carr.  &  [  *446  ] 
Payne,  316,  decided  in  the  year  1834.  The  perjury  in  that 
case  was  alleged  to  have  been  committed  by  the  defendant,  (who 
was  an  attorney,)  in  an  affidavit  made  by  him,  to  oppose  a  motion 
made  in  the  court  of  chancery,  on  behalf  of  the  prosecutor,  to  refer 
the  defendant's  bills  of  costs  for  taxation.  To  prove  the  perjury,  one 
witness  was  called ;  and  in  lieu  of  a  second  witness,  it  was  proposed 
to  put  in  the  defendant's  bill  of  costs,  delivered  by  him  to  the  prose- 
cutor. It  was  objected  that  this  was  not  sufficient,  as  the  bills  had 
not  been  delivered  by  the  defendant  on  oath.  But  Denman,  C.  J., 
said :  '^  I  have  quite  made  up  my  mind  that  the  bill  delivered  by  the 
defendant  is  sufficient  evidence,  or  that  even  a  letter  written  by  the 
defendant,  contradicting  his  statement  on  oath,  would  be  sufficient 
to  make  it  unnecessary  to  have  a  second  witness." 


588  SUPREME   COURT  OF  THE  UNITED  STATES. 

The  Philadelphia  and  Trenton  Railroad  Company  v.  Stimpson.    14  P. 

There  was  no  intimation  here,  that  a  letter,  or  any  number  of  let- 
ters, from  the  defendant,  contradicting  his  statement  under  oath, 
would  dispense  with  the  technical  rule  in  perjury,  requuring  at  least 
one  witness,  and  coiroborating  circumstances.  The  question  was, 
as  to  what  circumstances  or  evidence  would  dispense  with  a  second 
witness. 

In  the  present  case,  it  may  be  difficult  and  perhaps  impracticable 
to  procure  any  living  witness  to  contradict  the  oath  of  the  defendant* 
But  it  is  more  congenial  with  the  humane  principles  of  our  criminal 
law,  that  a  guilty  man  should  escape,  than  to  convict  him  upon  evi- 
dence heretofore  considered  as  insufficient,  according  to  what  is  ad- 
mitted to  have  been  the  settled  rule  of  law.  Answering  the  qnestioii 
put  in  the  record  in  the  negative,  is  abolishing  that  rule,  and  intzo- 
ducing  one  entirely  new ;  and  putting  the  crime  of  perjury  on  the 
same  footing  as  any  other  criminal  offence,  with  respect  to  the  evi- 
dence necessary  to  convict  the  accused.  If  there  are  any  great  public 
considerations  calling  for  such  an  innovation  upon  the  rule  of  evi- 
dence in  cases  like  the  present,  let  it  be  altered  by  the  proper  tribunal, 
and  under  the  general  rules  of  evidence  applicable  to  other  criminal 
cases.  The  evidence  derived  from  the  letters  of  the  defendant,  is 
perhaps  the  best  evidence  the  nature  of  the  case  will  admit  of.  But 
it  is  an  entire  misapplication  of  this  general  rule  to  the  present  case, 
if  there  is  a  special  and  technical  rule  in  the  case  of  perjury,  that 
there  must  be  at  least  one  living  witness,  and  corroborating  circum- 
stances, to  convict  of  that  crime.  I  do  not  feel  myself  authorized  to 
dispense  with  what  I  understand  to  be  admitted,  the  heretofore  se^ 
tied  rule  of  evidence,  which  I  consider  a  rule  of  law,  in  the  case  of 
peijury ;  and  to  apply  this  new  rule  to  the  present  case,  by  giving  it 
a  retrospective  operation. 

I  am  accordingly  of  opinion  that  the  question  put  in  the  record 
ought  to  be  answered  in  the  affirmative. 

16  P.  842. 


The  Philadelphia  and  Trenton  Railroad  Company,  Plainti£b 
in  Error,  v,  James  Stimpson,  Defendant  in  Error. 

14  P.  448. 

It  is  not  necessary  to  recite,  in  a  reissned  patent  for  an  inrentionj  that  the  prereqaisites  of  a 

reissue  have  been  complied  with. 
Where  proofs  are  to  be  laid  before  a  public  officer,  and  he  is  to  do  an  act  on  being  satisfied 

of  certain  facts,  his  doing  the  act,  is  prima  facte  evidence  that  the  proceeding  was  regnlar, 

and  the  sufficiency  of  the  proofs  cannot  bo  controverted,  or  reexamined  before  anothor 

tribunal,  if  the  law  has  made  him  their  proper  judge. 
The  burden  is  on  the  defendant,  in  a  patent  cause,  to  show  he  gave  the  notice  required  bj 
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nmtnte  to  enable  him  to  examine  a  witness  as  to  the  noveltj  of  the  invention.  A  party 
offering  evidence  for  a  particalar  purpose,  must  sustain  his  right  to  introduce  it  for  that 
purpose ;  he  cannot  prerail  in  a  court  of  errors  by  showing  it  was  admissible  for  some 
other  purpose. 

A  party  has  no  right  to  cross-examine  a  witness  except  as  to  factft  and  circumstanoes  con- 
nected ^ith  the  matters  stated  in  his  direct  examination. 

Parol  evidence,  bearing  on  written  papers,  ought  not  to  be  admitted  without  the  production 
of  those  papers,  to  enable  the  court  and  jury  to  see  whether  it  will  trench  on  the  rule  as 
to  contradicting,  or  varying  written  evidence. 

Though  the  declaration  of  the  patentee  that,  at  some  prior  date,  he  had  made  the  inyention 
is  not  admissible  to  prove  that  £Eict,  yet  his  conversation,  in  which  he  described  his  inven- 
tion, is  evidence  tliat  he  had  then  invented  the  thing  he  described. 

The  order  of  introdacing  eridence,  and  the  times  when  it  may  be  introduced,  are  matters 
of  practice,  within  the  discretion  of  the  circuit  court,  and  upon  a  writ  of  error,  this  court 
will  not  revise  its  decision. 

The  case  is  stated  in  the  opinion  of  the  court 
Chace  and  Southard,  for  the  plaintiffii. 
J.  JR.  IngersoU,  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  coori  [  *  4S7  ] 

This  is  a  writ  of  error  to  the  judgment  of  the  circuit 
court  for  the  eastern  district  of  Pennsylvania,  rendered  in  an  action 
brought  by  Stimpson,  the  defendant  in  error,  against  the  plaintiffs  in 
error,  for  a  violation  of  a  patent  right  granted  to  him  for  a  new  and 
useful  improvement  in  the  mode  of  turning  short  curves  on  railroads. 

A  patent  was  originally  granted  to  Stimpson,  for  the  same  inven- 
tion, on  the  33d  day  of  August,  1831;  and  the  renewed  patent, 
upon  which  the  present  suit  is  brought,  was  granted  on  the 
36th  of  *  September,  1835,  upon  the  former  letters-patent  [  *  468  ] 
**  being  cancelled  on  account  of  a  defective  specification  ; " 
and  the  renewed  patent  was  for  the  term  of  fourteen  years  from  the 
date  of  the  original  patent.  With  the  exception  of  the  recital  of  the 
fact  that  the  former  letters-patent  were  cancelled  "  on  account  of  a 
defective  specification,"  and  the  statement  of  the  prior  date  from 
which  the  renewed  patent  was  to  begin  to  run,  the  renewed  patent 
18  in  the  precise  form  in  which  original  patents  are  granted. 

At  the  trial  upon  the  general  issue,  a  bill  of  exceptions  was  taken 
to  certain  rulings  of  the  court  upon  points  of  evidence,  to  the  consid- 
eration of  which  we  shall  at  once  proceed  without  any  fturther  preface. 

The  first  exception  taken  is  to  the  admission  of  the  renewed 
patent  as  evidence  in  the  cause  to  the  jury.  The  Patent  Act  of  1832,^ 
e.  162,  §  3,  under  which  this  patent  was  obtained,  provides,  that 
whenever  any  patent  shall  be  inoperative,  or  invalid,  by  reason  that 
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any  of  the  terms  or  conditions  prescribed  by  the  prior  acts  of  con- 
gress, have  not,  by  inadvertence,  accident,  or  mistake,  and  ^thont 
any  fraudulent  or  deceptive  intention,  been  complied  with  on  the 
part  of  the  inventor,  it  shall  be  lawful  for  the  secretary  of  state,  upon 
the  surrender  to  him  of  such  patent,  to  cause  a  new  patent  to  be 
granted  to  the  inventor,  for  the  same  invention,  for  the  residue  of 
the  period  then  unexpired  for  which  the  original  patent  was  granted, 
upon  his  compliance  with  the  terms  and  conditions  prescribed  by  the 
third  section  of  the  act  of  the  Slst  of  February,  1793,^  c  55. 

Now  the  objection  is,  that  the  present  patent  does  not  contain  any 
•recitals  that  the  prerequisites  thus  stated  in  the  act  have  been  com- 
plied with,  viz :  that  the  error  in  the  former  patent  has  arisen  by 
inadvertency,  accident,  or  mistake,  and  without  any  fraudulent  or 
deceptive  intention ;  and  that  without  such  recitals,  as  it  is  the  case 
of  a  special  authority,  the  patent  is  a  mere  nullity,  and  inoperative. 
We  are  of  opinion  that  the  objection  cannot,  in  point  of  law,  be 
maintained.  The  patent  was  issued  under  the  great  seal  of  the 
United  States,  and  is  signed  by  the  President,  and  countersigned  by 
the  secretary  of  state.  It  is  a  presumption  of  law,  that  all  public 
officers,  and  especially  such  high  functionaries,  perform  their  proper 
official  duties  until  the  contrary  is  proved.  And  where,  as  in  the 
present  case,  an  act  is  to  be  done,  or  patent  granted  upon  evidence 
and  proofs  to  be  laid  before  a  public  officer,  upon  which  he  is  to 
decide,  the  fact  that  he  has  done  the  act  or  granted  the  patent,  is 
primd  facie  evidence  that  the  proofs  have  been  regularly  made,  and 
were  satisfactory.  No  other  tribunal  is  at  liberty  to  reexamine  or 
controvert  the  sufficiency  of  such  proofs,  if  laid  before  him,  when 
the  law  has  made  such  officer  the  proper  judge  of  their  sufficiency 
and  competency.  It  is  not,  then,  necessary  for  the  patent  to  contain 
any  recitals  that  the  prerequisites  to  the  grant  of  it  have  been  duly 
complied  with,  for  the  law  makes  the  presumption ;  and  if,  indeed, 

it  were  otherwise,  the  recitals  would  not  help  Ae  case  with- 
[  *  459  ]  out  the  *  auxiliary  proof  that  these  prerequisites  had  been, 

de  factOy  complied  with.  This  has  been  the  uniform  con- 
struction, as  far  as  we  know,  in  all  our  courts  of  justice  upon  mat- 
ters of  this  sort.  Patents  for  lands,  equally  with  patents  for  inven- 
tions, have  been  deemed  primd  facie  evidence  that  they  were  regu- 
larly granted,  whenever  they  have  been  produced  under  the  great 
seal  of  the  government;  without  any  recitals  or  proofs  that  the  pre- 
requisites of  the  acts  under  which  they  have  been  issued  have  been 
duly  observed.     In  cases  of  patents,  the  courts  of  the  United  States 
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have  gone  one  step  farther,  and  as  the  patentee  is  required  to  make 
oath  that  he  is  the  true  inventor,  before  he  can  obtain  a  patent,  the 
patent  has  been  deemed  prima  facie  evidence  that  he  has  made  the 
invention.  This  objection,  then,  is  overruled ;  and  there  was  no  error 
m  the  circuit  court  in  the  admission  of  the  patent 

The  next  exception  is  to  the  refusal  of  the  court  to  allow  a  wit- 
ness, Josiah  White,  to  give  a  description  of  an  invention  which  he 
had  seen  on  the  Mauch  Chunk  Railroad,  in  1827,  which  had  a 
groove  on  one  side,  and  run  on  the  other  on  a  flange  for  crossing, 
for  the  purpose  of  showing  that  the  supposed  invention  of  the  plain- 
tiff was  known  and  in  use  by  others,  before  the  date  of  his  patent. 
By  the  Patent  Act  of  1836,  (which  was  applicable  to  the  present 
point,)  it  is  provided  in  the  15th  section,^  that  whenever  the  defend- 
ant relies  in  his  defence  on  the  fact  of  a  previous  invention,  knowl- 
edge, or  use  of  the  thing  patented,  he  shall  state  in  his  notice  of 
special  matter  to  be  used  in  his  defence,  the  names  and  places  of 
residence  of  those,  whom  he  intends  to  prove  to  have  possessed  a 
prior  knowledge  of  the  thing,  and  where  the  same  had  been  used* 
The  object  of  this  most  salutary  provision  is  to  prevent  patentees 
being  surprised  at  the  trial  of  the  cause,  by  evidence  of  a  nature 
which  they  could  not  be  presumed  to  know,  or  be  prepared  to  meet, 
and  thereby  to  subject  them  either  to  most  expensive  delays,  or  to  a 
loss  of  their  cause.  It  is  incumbent  on  those  who  seek  to  show  that 
the  examination  of  a  witness  has  been  improperly  rejected,  to  estab- 
lish their  right  to  have  the  evidence  admitted ;  for  the  court  will  be 
presumed  to  have  acted  correctiy,  until  the  contrary  is  established. 

In  the  present  case,  there  is  no  proof  on  the  record  that  notice  had 
been  given  according  to  the  requirements  of  the  statute,  that  White 
was  to  be  a  witness  for  the  purpose  above  stated.  Unless  such  no- 
tice was  given,  it  is  plain  that  the  examination  could  not  be  right- 
fully had.  The  onus  probandi  is  on  the  defendants  to  show  it,  and 
unless  they  produce  the  notice,  the  objection  must  fail.  In  point  of 
fact,  it  was  admitted  by  counsel,  at  the  argument,  that  no  such  notice 
was  given.  In  either  view,  then,  from  the  admission,  or  from  the 
defect  of  the  preliminary  proof  of  notice  in  the  record,  the  exception 
is  not  maintainable. 

The  next  exception  is  to  the  refusal  of  the  court  to  allow  certain 
questions  to  be  put  by  the  defendants  to  John  H.  B.  Latrobe,  a  wit- 
ness introduced  by  the  defendants  to  maintain  the  issue  on  their 
part     Latrobe,  on  his  examination,  stated:  ^  I  know  "Mi. 
Stimpson  *  by  sight  and  character.     He  granted  to  the  Bal-  [  *  460  ] 

timore  and  Ohio  Railroad  Company  the  privilege  of  using 

- '    *  ' 
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the  curved  ways  on  their  railroad,  and  all  lateral  roads  connected 
therewith.  I  fix  the  date  of  the  contract  in  the  early  part  of  October, 
1834,  because  I  have  then  a  receipt  of  Mr.  Stimpson's  counsel,  for 
$2,500.  Mr.  Stimpson  laid  his  claim  against  the  Baltimore  Ck>m- 
pany  for  an  infringement  of  his  patent,  in  1832.  It  was  referred  to 
me  by  the  company,  and  I  advised  them."  The  counsel  for  the 
defendants  then  offered  to  prove  by  the  same  witness,  the  declara* 
tions  of  the  plaintiff  and  his  agent,  to  the  witness,  that  settlement 
made  with  the  Baltimore  and  Ohio  Railroad  Company  with  the 
plaintiff,  was  not  an  admission  by  the  said  company  of  the  plaintifiTs 
right  in  the  alleged  invention,  but  a  mere  compromise  of  a  pending 
suit,  disconnected  with  a  grant,  in  writing,  made  by  the  plaintiff  to 
the  said  company ;  and  to  that  end  proposed  to  put  the  following 
questions,  respectively,  and  in  order,  to  the  witness :  ^  1.  Do  yon 
know  who  was  the  agent  or  attorney  of  James  Stimpson,  in  nego- 
tiating  the  arrangement  and  settlement  between  him  and  the  com- 
pany referred  to  ?  Who  was  he  ?  2.  State  if  any  conversatioiis 
occurred  between  James  Stimpson,  or  his  agent  or  counsel,  at  any 
time,  during  the  negotiations,  regarding  the  rights  claimed  by  him  in 
the  patent  for  curved  ways,  without  reference  to  the  existence  of  a 
written  contract,  or  its  contents  ?  3.  What  were  they  ?  "  The  court 
refused  to  allow  these  questions  to  be  put,  for  the  purpose  aforesaid. 
Now,  (as  has  been  already  intimated,)  it  is  incumbent  upon  those 
who  insist  upon  the  right  to  put  particular  questions  to  a  witness, 
to  establish  that  right  beyond  any  reasonable  doubt,  for  the  veiy 
purpose  stated  by  them ;  and  they  are  not  afterwards  at  liberty  to 
desert  that  purpose,  and  to  show  the  pertinency  or  relevancy  of  the 
evidence  for  any  other  purpose,  not  then  suggested  to  the  court  It 
was  not  pretended  at  the  argument,  that  the  evidence  so  offered  was 
good  evidence  in  chief,  in  behalf  of  the  defendants  upon  the  issue  in 
the  cause.  It  was  res  inter  alios  actaj  and  had  no  tendency  to  dis- 
prove the  defendant's  title  to  the  invention,  or  to  support  any  tide 
set  up  by  the  defendants ;  for  no  privity  was  shown  between  the  de- 
fendants and  the  Baltimore  Company.  As  evidence  in  chief,  there- 
fore, it  was  irrelevant  and  inadmissible.  The  sole  purpose  for  which 
it  was  offered,  so  far  as  it  was  then  declared  to  the  court,  was  to 
show,  that  the  compromise  with  the  Baltimore  Company  was  not 
founded  on  any  admission  of  the  plaintiff's  right  in  the  invention. 
Be  it  so ;  it  was  then  inconsequential ;  for  it  certainly  had  no  jast 
tendency  to  disprove  his  right  K  the  compromise  had  been  offered 
on  the  part  of  the  plaintiff,  for  the  purpose  of  establishing  his  right 
to  the  invention,  there  is  no  pretence  to  say  that  it  would  have  been 
admissible  against  the  defendants.  In  the  converse  case,  it  is  equally 
inadmissible  for  the  defendants. 
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But  it  is  now  said  that  the  evidence  was  in  fact  offered  for  ^the 
purpose  of  rebutting  or  explaining  certain  statements  made 
by  one  *  Ross  Winans,  a  witness  called  by  the  defendants,  [  *  461  ] 
in  his  answers  upon  his  cross-examination  by  the  plaintiiF's 
counseL     Now,  this  purpose  is  not  necessarily,  or  even  naturally, 
suggested  by  the  purpose  avowed  in  the  record.     Upon  his  cross- 
examination,  Winans  stated :  "  I  understood  there  were  arrangements 
made  with  the  Baltimore  Company.     I  heard  the  Company  paid 
$6,000."     Now,  certainly  these  statements,  if  objected  to  by  the: 
defendants,  would  have  been  inadmissible  upon  two  distinct  grounds.. 
!•  First,  as  mere  hearsay.    2.  And,  secondly,  upon  the  broader  prin- 
ciple, now  well  established,  although  sometimes  lost  sight  of  in  our' 
loose  practice  at  trials,  that  a  party  has  no  right  to  cross-examine^ 
any  witness  except  as  to  facts  and  circumstances  connected  with  the 
matters  stated  in  his  direct  examination.     If  he  wishes  to  examiner 
him  as  to  other  matters,  he  must  do   so  by  making  the  witness  his- 
own,  and  calUng  him,  as  such,  in  the   subsequent  progress  of  the- 
cause.     The  question  then  is  presented,  whether  a  party  can,  by  his- 
own  omission  to  take  an  objection  to  the  admission  of  improper  evi- 
dence brought  out  on  a  cross-examination,  found  a  right  to  intro- 
duce testimony  in  chief  to  rebut  it  or  explain  it.     If  upon  the  crossF- 
examination,  Winans's  answer  had  been  such  as  was  unfavorable  to 
the  plaintiff,  upon  the  collateral  matters  thus  asked,  which  were  not 
founded  in  the  issue,  he  would  have  been  bound  by  it,  and  not  per- 
mitted to  introduce  evidence  to  contradict  it.    There  is  great  difficulty 
in  saying  that  the  defendants  ought  to  be  in  a  more  favored  pre- 
dicament, and  to  acquire  rights  founded  upon  the  like  evidence  to* 
which  they  did  not  choose  to  make  any  objection,  although  otherwise 
it  could  not  have  been  in  the  cause.    But  waiving  this  consideration^. 
the  grounds  on  which  we  think  the  refusal  of  the  court  was  right|. 
are :  first,  that  it  was  not  distinctly  propounded  to  the  court,  that 
the  evidence  was  offered  to  rebut  or  explain  Winans's  testimony ;. 
and,  secondly,  that  in  the  form  in  which  it  was  put,  it  proposed  to* 
separate  the  written  contract  of  compromise  from  the  conversations 
and  negotiations  which  led  to  it,  and  to  introduce  the  latter  without 
the  former,  although  it  might  turn  out  that  the  written  paper  might 
most  materially  effect  or  control  the  presumptions  deducible  from 
those  conversations,  and  negotiations.     We  think,  that  upon  the  set^ 
tied  principles  of  law,  parol  evidence  bearing  upon  written  contracts 
and  papers,  ought  not  to  be  admitted  without  the  production  of  such 
written  contracts  or  papers,  so  as  to  enable  both  the  court  and  the 
jury  to  see  whether  or  not  the  admission  of  the  parol  evidence  in  any 
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manner  will  trench  upon  the  rale,  that  parol  evidence  is  not  admissi- 
ble to  vary  or  contradict  written  contracts  or  papers. 

The  next  exception  is  to  the  admission  of  the  evidence  of  William 
A..  Stimpson,  Richard  Caton,  and  George  Neilson,  as  to  certain  dec^ 
larations,  and  statements,  and  conversations  of  the  plaintiff,  as  to 
his  invention  prior  to  the  date  of  his  original  patent,  in  order  to 
rebut  the  evidence  of  the  defendants,  as  to  the  invention  or  use  by 
other  persons  of  the  same  contrivance,  before  that  date. 
[  *  462  ]  The  *  objection  is,  that,  upon  general  principles,  the  declara- 
tions and  conversations  of  a  plaintiff,  are  not  admissible 
evidence  in  favor  of  his  own  rights.  As  a  general  rule,  this  is  un- 
doubtedly true.  It  is,  however,  but  a  general  rule,  and  admits  and 
requires  various  exceptions.  There  are  many  cases  in  which  a  party 
may  show  his  declarations  conflict  with  acts  in  his  own  favor,  as  a 
part  of  the  res  gestcB.  There  are  other  cases,  again,  in  which  his 
material  declarations  have  been  admitted.  Thus,  for  example,  in  the 
case  of  an  action  for  an  assault  and  battery,  and  wounding,  it  has 
been  held  that  the  declarations  of  the  plaintiff,  as  to  his  internal 
pains,  aches,  injuries,  and  symptoms,  to  the  physician  called  to  pre- 
scribe for  him,  are  admissible  for  the  purpose  of  showing  the  nature 
and  extent  of  the  injuries  done  to  him.  See  1  Phillips  on  Evidence, 
c.  12,  §  1,  pp.  200-202,  8th  ed.,  1838.  In  many  cases  of  inventions, 
it  is  hardly  possible  in  any  other  manner  to  ascertain  the  precise  time 
and  exact  origin  of  the  particular  invention.  The  invention  itself 
is  an  intellectual  process  or  operation ;  and,  like  all  other  expressioos 
of  thought,  can  in  many  cases  scarcely  be  made  known,  except  by 
speech.  The  invention  may  be  consummated  and  perfect,  and  may 
be  susceptible  of  complete  description  in  words,  a  month,  or  even  a 
year  before  it  can  be  embodied  in  any  visible  form,  machine,  or  com- 
position of  matter.  It  might  take  a  year  to  construct  a  steamboat, 
after  the  inventor  had  completely  mastered  all  the  details  of  his  in- 
vention, and  had  fully  explained  them  to  all  the  various  artisans 
whom  he  might  employ  to  construct  the  different  parts  of  the  ma- 
chinery. And  yet  from  those  very  details  and  explanations,  another 
ingenious  mechanic  might  be  able  to  construct  the  whole  apparatus, 
and  assume  to  himself  the  priority  of  the  invention.  The  conversa- 
tions and  declarations  of  a  patentee,  merely  aiErming  that,  at  some 
former  period,  he  invented  that  particular  machine,  might  well  be 
objected  to.  But  his  conversations  and  declarations,  stating  that  he 
had  made  an  invention,  and  describing  its  details,  and  explaining  its 
operations,  are  properly  to  be  deemed  an  assertion  of  his  right,  at 
that  time,  as  an  inventor  to  the  extent  of  the  facts  and  details  which 
he  then  makes  known,  although  not  of  their  existence  at  an  antece- 
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dent  time.  In  short,  such  conversations  and  declarations,  coupled 
with  a  description  of  the  nature  and  objects  of  the  invention,  are  to 
be  deemed  a  part  of  the  res  gestce;  and  legitimate  evidence  that  the 
invention  was  then  known  to  and  claimed  by  him,  and  thus  its  origin 
may  be  fixed,  at  least,  as  early  as  that  period.  This  view  of  the 
subject  covers  all  the  parts  of  the  testimony  of  the  witnesses  objected 
to  in  the  circuit  court ;  and  we  are  opinion  that  the  court  were  right 
in  admitting  the  evidence. 

The  next  and  last  exception  is,  to  the  rejection  of  the  evidence  of 
Dr.  Jones,  who  was  offered  to  prove  that  there  were  material  differ- 
ences between  the  patent  of  1831,  and  the  renewed  patent  of  1835, 
and  to  explain  these  differences.  No  doubt  can  be  entertained  that 
the  testimony  thus  offered  was,  or  might  be,  most  material 
to  *  the  merits  of  the  defence.  And  the  question  is  not  as  [  *  463  ] 
to  the  competency  or  relevancy  of  the  evidence,  but  as  to 
the  propriety  of  its  being  admitted  at  the  time  when  it  was  offered. 
It  appears  that  the  testimony  was  not  offered  by  the  defendants,  or 
stated  by  them  as  a  matter  of  defence,  in  the  stage  of  the  cause 
when  it  is  usually  introduced  according  to  the  practice  of  the  court 
It  was  offered  after  the  defendants'  counsel  had  stated  in  open  court, 
that  they  had  closed  their  evidence,  and  after  the  plaintiff,  in  conse- 
quence of  that  declaration,  had  discharged  his  own  witnesses.  The 
question  then  is,  whether  it  was  at  that  time  admissible  on  the  part 
of  the  defendants  as  a  matter  of  right ;  or  whether  its  admission  was 
a  matter  resting  in  the  sound  discretion  of  the  court.  If  the  latter, 
then  it  is  manifest  that  the  rejection  of  it  cannot  be  assigned  as 
error. 

The  mode  of  conducting  trials,  the  order  of  introducing  evidence, 
and  the  times  when  it  is  to  be  introduced,  are,  properly,  matters  be- 
longing to  the  practice  of  the  circuit  courts,  with  which  this  court 
ought  not  to  interfere,  unless  it  shall  choose  to  prescribe  some  fixed, 
general  rules  on  the  subject,  under  the  authority  of  the  act  of  con- 
gress. Probably  the  practice  in  no  two  States  of  the  Union  is  ex- 
actly the  same  ;  and,  therefore,  in  each  State,  the  circuit  courts  must 
necessarily  be  vested  with  a  large  discretion,  in  the  regulation  of  their 
practice.  If  every  party  had  a  right  to  introduce  evidence  at  any 
time,  at  his  own  election,  without  reference  to  the  stage  of  the  trial 
in  which  it  is  offered,  it  is  obvious  that  the  proceedings  of  the  court 
would  often  be  greatly  embarrassed,  the  purposes  of  justice  be  ob- 
structed, and  the  parties  themselves  be  surprised  by  evidence  destruc- 
tive of  their  rights,  which  they  could  not  have  foreseen,  or  in  any 
manner  have  guarded  against.  It  seems  to  us,  therefore,  that  all 
courts  ought  to  be,  as  indeed  they  generally  are,  invested  with  a  large 
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discretion  on  this  subject,  to  prevent  the  most  niischievoas  conse- 
quences in  the  administration  of  justice  to  suitors ;  and  we  Uiink 
that  the  circuit  courts  possess  this  discretion  in  as  ample  a  manner 
as  other  judicial  tribunals.  We  do  not  feel  at  liberty,  tiierefore,  to 
interfere  with  the  exercise  of  this  discretion ;  and,  indeed,  if  w^e  were 
called  upon  to  say  upon  the  present  record,  whether  this  discretion 
was,  in  fact,  misapplied  or  not,  we  should  be  prepared  to  say  that  we 
see  no  reason  to  doubt  that  it  was,  under  all  the  circumstances, 
wisely  and  properly  exercised.  It  is  sufficient  for  us,  however,  that 
it  was  a  matter  of  diseretion  and  practice,  in  respect  to  which  we 
possess  no  authority  to  revise  the  decision  of  the  circuit  court. 

Upon  the  whole,  we  are  of  opinion,  that  the  judgment  of  the  cir- 
cuit court  ought  to  be  affirmed  with  costs. 

16  P.  71;  2  H.  819;  1  B.  209;  1  W«l.  702. 


The  United  States  v.  Isaac  Morbis. 

U  P.  464. 

To  constitute  the  offences  denoanced  in  the  second  and  third  sections  of  the  act  of  May  10, 
1800,  (2  Stats,  at  Large,  70,)  it  is  not  necessary  that  there  should  be  an  actual  transporta- 
tion of  slaves  in  a  vessel  of  the  United  States,  or  in  a  foreign  vessel ;  it  is  enough  that 
the  vessel  was  bound  to  the  coast  of  Africa,  for  the  purpose  of  taking  slaves  on  board,  to 
be  transported  to  some  foreign  country,  and  that  the  defendant,  having  knowledge  of  the 
business  in  which  the  vessel  was  thus  employed,  and  being  an  American  citizen,  Tolnn- 
tarily  served  on  board. 

The  case  is  stated  in  the  opinion  of  the  court 

Oilpinj  (attorney-general,)  for  the  United  States. 

Philip  SdmiUonj  contra. 

[  •  473  ]       *  Taney,  O.  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  upon  a  certificate  of  division 
from  the  circuit  court  of  the  United  States,  for  the  southern  district 

of  New  York,  in  the  second  circuit. 
[  ^474  ]  'The  defendant,  Isaac  Morris,  is  indicted  under  the  2d 
and  3d  sections  of  the  act  entitled  ''  An  act  in  addition  to 
an  act  entitled  An  act  to  prohibit  the  carrying  on  the  slave-trade 
firom  the  United  States  to  any  foreign  place  or  country  ; "  approved 
on  the  10th  of  May,  1800. 

The  first  couat  of  the  indictment  charges  that  the  defendant  did, 
on  the  high  seas,  from  the  15th  of  June  until  the  26th  of  August,  in 
the  year  1839,  voluntarily  serve  on  board  of  the  schooner  Butterfly, 
a  vessel  of  the  United  States,  employed  and  made  use  of  in  the 
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transportation  of  slaves  firom  some  foreign  country  or  place,  to  some 
other  foreign  country  or  place,  the  said  defendant  being  a  citizen  of 
the  United  States. 

The  second  count  charges  that  the  defendant  did,  on  the  high  seas, 
from  the  15th  day  of  June  to  the  26th  of  August,  voluntarily  serve 
on  board  of  the  schooner  Butterfly,  being  a  foreign  vessel  employed 
in  the  slave-trade;  the  defendant  being  a  citizen  of  the  United 
States. 

It  was  proved  on  the  trial,  on  the  part  of  the  prosecution,  that  the 
schooner  Butterfly,  carrying  the  flag  of  the  United  States,  and  docu- 
mented as  a  vessel  of  the  United  States,  sailed  from  Havana,  for  the 
coast  of  Africa,  on  the  27th  of  July,  1839,  having  on  board  the  usual 
and  peculiar  equipments  of  vessels  engaged  in  the  transportation  of 
slaves  from  the  coast  of  Africa  to  other  places.  Before  she  reached 
the  African  coast,  and  before  any  slaves  were  taken  on  board,  she 
was  captured  by  The  Dolphin,  a  British  brig  of  war,  and  carried  into 
Sierra  Leone,  upon  suspicion  of  being  Spanish  property,  to  be  pro- 
ceeded against  in  the  mixed  commission  court  at  that  place.  At  the 
time  of  her  capture,  Isaac  Morris  was  in  command  of  the  vessel,  and 
was  described  in  the  ship's  papers  and  represented  himself  as  a  citi- 
zen of  the  United  States.  The  court  at  Sierra  Leone  declined  taking 
cognizance  of  the  case  because  the  vessel  was  documented  as  an 
American  vessel,  and  she  was  then  sent  to  New  York,  to  be  dealt 
with  by  the  authorities  of  the  United  States,  as  they  might  think 
proper. 

Upon  the  foregoing  state  of  facts,  the  judges  were  divided  in  opin- 
ion upon  the  four  following  questions,  which  were  presented  on  the 
facts  aforesaid  for  their  decision :  — 

1.  Whether  it  is  necessary  in  order  to  constitute  the  offence  d^ 
nounced  in  the  2d  section  of  the  act  of  the  lOtfa  of  May,  1800,  above 
referred  to,  that  there  should  be  an  actual  transportation  or  carrying 
of  slaves  in  the  vessel  of  the  United  States,  on  board  of  which  the 
party  indicted  is  alleged  to  have  served. 

2.  Whether  it  is  necessary  in  order  to  constitute  the  offence  de- 
nounced in  the  3d  section  of  the  act  of  the  10th  of  May,  1800,  above 
referred  to,  that  there  should  be  an  actual  transportation  or  carrying 
of  slaves  in  a  foreign  vessel,  on  board  of  which  the  party  indicted  is 
alleged  to  have  served. 

3.  Whether  the  voluntary  service  of  an  American  citizen, 

on  *  board  a  vessel  of  the  United  States,  in  a  voyage  com-  [  *  475  ] 
menced  with  the  intent  that  the  vessel  should  be  employed 
and  made  use  of  in  the  transporting  or  carrying  of  slaves  from  one 
foreign  country  or  place  to  another,  is  in  itself,  and  where  no  slaves 
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had  been  transported  in  sach  vessel,  or  received  on  board  her,  an 
offence  under  the  said  2d  section. 

4.  Whether  the  voluntary  service  of  an  American  citizen,  on 
board  a  foreign  vessel,  in  a  voyage  commenced  with  the  intent  that 
the  vessel  should  be  employed  and  made  use  of  in  the  transportation 
and  carrying  of  slaves  from  one  foreign  country  or  place  to  another, 
is  in  itself,  and  where  no  slaves  have  been  transported  in  such  vessel, 
or  received  on  board  her,  an  offence  under  the  said  third  section. 

And  these  points  having  been  certified  to  this  court,  we  proceed  to 
express  our  opinion  upon  them. 

The  second  section  of  the  act  of  congress  above  mentioned,  de- 
clares, "that  it  shall  be  unlawful  for  any  citizen  of  the  United 
States,  or  other  person  residing  therein,  to  serve  on  board  any  vessel 
of  the  United  States,  employed  or  made  use  of  in  the  transportation 
or  carrying  of  slaves  from  one  foreign  country  or  place  to  another; 
and  any  such  citizen  or  other  person  voluntarily  serving  as  aforesaid, 
^  shall  be  liable  to  be  indicted  therefor,  and  on  conviction  thereof  shall 
be  liable  to  a  fine  not  exceeding  two  thousand  dollars,  and  be  im- 
prisoned not  exceeding  two  years." 

The  first  and  third  points  certified  from  the  circuit  court,  depend 
on  the  construction  of  this  section. 

In  expounding  a  penal  statute,  the  court  certainly  will  not  extend 
it  beyond  the  plain  meaning  of  its  words  ;  for  it  has  been  long  and 
well  settled,  that  such  statutes  must  be  construed  strictly.  Yet  the 
evident  intention  of  the  legislature  ought  not  to  be  defeated  by  a 
forced  and  overstrict  construction.     5  Wheat  95. 

The  question  in  this  case  is,  whether  a  vessel  on  her  outward  voy- 
age to  the  coast  of  Africa,  for  the  purpose  of  taking  on  board  a  cargo 
of  slaves,  is  <<  employed  or  made  use  of"  in  the  transportation  or 
carrying  of  slaves  from  one  foreign  country  or  place  to  another, 
before  any  slaves  are  received  on  board  ? 

To  be  "  employed  "  in  any  thing  means  not  only  the  act  of  doing 
it,  but  also  to  be  engaged  to  do  it ;  to  be  under  contract  or  orders  to 
do  it  And  this  is  not  only  the  ordinary  meaning  of  the  word,  but 
it  has  frequently  been  used  in  that  sense  in  other  acts  of  congress. 
Thus,  for  example,  the  second  section  of  the  act  of  March  3,  1825,' 
461,  102,  entitled,  "  An  act  to  reduce  into  one,  the  several  acts  estab- 
lishing and  regulating  the  post-office  department,"  declares,  "  that  the 
postmaster-general,  and  all  other  persons  *  employed '  in  the  general 
post-office,  or  in  the  care,  custody,  or  conveyance  of  the  mail,  shall, 
previous  to  entering  upon  the  duties  assigned  to  them,"  take  the  oath 


^  4  State,  at  Large,  102. 
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prescribed  by  that  section.  Here  the  persons  who  have  contracted 
to  perform  certain  duties  in  the  general  post-office,  are  de- 
scribed as  •"employed"  in  that  department  before  they  [  ^476  ] 
enter  upon  the  duties  assigned  them.  So,  also,  in  the 
twenty-first  section  of  the  same  law,  various  offences,  such  as  the 
embezzling  or  destroying  any  letter,  are  enumerated,  and  the  punish- 
ment prescribed,  when  committed  by  any  person  "  employed  in  any 
of  the  departments  of  the  post-office  establishment"  Yet  it  cannot 
be  supposed  that  the  party  must  be  actually  engaged  in  transacting  his 
official  duties  when  the  letter  was  embezzled  or  destroyed,  in  order 
to  constitute  the  offence  described  in  this  section. 

Again,  the  act  of  July  29,^  1813,  §  8,  (2  Story,  1353,)  declares, 
that  certain  vessels  "  employed  "  in  the  fisheries,  shall  not  be  entitled 
to  the  bounties  therein  granted,  unless  the  master  tnakes  an  agree- 
ment, in  writing  or  in  print,  with  every  fisherman  employed  therein 
before  he  proceeds  on  any  fishing  voyage.  Here  the  vessel  is  spoken 
of  as  "  employed  "  in  the  fisheries,  before  she  sails  on  the  voyage. 
'  So,  also,  the  act  of  March  3,  1831,**  (4  Story,  2256,)  entitled,  "  an 
act  concerning  vessels  employed  in  the  whale  fishery,"  authorizes 
vessels  owned  by  any  incorporated  company,  and  "  employed  wholly 
in  the  whale  fishery,"  to  be  registered  or  enrolled,  and  licensed  in  a 
particular  manner,  "  so  long  as  any  such  vessel  shall  be  wholly  em- 
ployed in  the  whale  fishery."  The  register  or  enrolment  and  license 
must  be  obtained  before  the  vessel  sails  on  her  outward  voyage  to 
the  whaling  grounds ;  and,  consequently,  in  that  voyage  she  must 
be  "  employed "  in  the  whale  fishery,  in  the  sense  in  which  these 
words  are  used  in  the  act  of  congress ;  otherwise  she  would  not  be 
entitled  to  the  register  or  enrolment  and  license  authorized  by  this  law. 

In  like  manner,  the  vessel  in  question  was  employed  in  the  trans- 
portation of  slaves,  within  the  meaning  of  the  act  of  congress  of 
May  10,  1800,  if  she  was  sailing  on  her  outward  voyage  to  the 
African  coast,  in  order  to  take  them  on  board,  to  be  transported  to 
another  foreign  country.  In  such  a  voyage,  the  vessel  is  employed 
in  the  business  of  transporting  and  carrying  slaves  from  one  foreign 
country  to  another.  In  other  words,  she  is  employed  in  the  slave- 
trade.  And  any  citizen  of  the  United  States,  who  shall  voluntarily 
serve  on  board  any  vessel  of  the  United  States,  on  such  a  voyage,  is 
guilty  of  the  offence  mentioned  in  the  second  section  of  this  act  of 
congress.  It  is  hardly  necessary  to  add,  that  "  voluntarily,"  in  this 
section  means,  "  with  knowledge  "  of  the  business  in  which  she  is 
employed      And  in  order  to  constitute  the  offence,  the  party  must 


I  S  Stats,  at  Large,  52.  ^  i  lb.  492. 


•00  SUPREME  COURT  OF  THE  UNITED   STATES. 


United  States  v.  Morris.    14  P. 


have  knowledge  that  the  vessel  was  bound  to  the  coast  of  Afiicai 
fox  the  purpose  of  taking  slaves  on  board,  to  be  transported  to  some 
other  foreign  country. 

The  same  reasoning  applies  to  the  third  section  of  the  law,  under 
which  the  second  and  fourth  points  certified  to  this  court  have  arisen. 
The  vessel  is  "  employed  in  the  slave-trade "  when  sailing  to  the 
African  coast  for  the  pilrpose*  of  taking  the  slaves  on  board. 

We  therefore  answer  the  first  and  second  questions  in  the 
[  *  477  ]  *  negative,  and  the  third  and  fourth  in  the  affirmative ;  and 
it  will  be  certified,  accordingly,  to  the  circuit  court 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  reccnrd 
from  the  circuit  court  of  the  United  States  for  the  southern  district 
of  New  York,  amd  on  the  points  and  questions  on  which  the  judges 
of  the  said  circuit  court  were  opposed  in  opinion,  and  which  were 
certified  to  this  court  for  its  opinion,  agreeably  to  the  act  of  congress 
in  such  case  made  and  provided,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  the  opinion  of  this  court :  — 

1.  That  it  is  not  necessary,  in  order  to  constitute  the  offence  de- 
nounced in  the  second  section  of  the  act  of  the  10th  of  May,  1800, 
referred  to,  that  there  should  be  an  actual  transportation  or  carrying 
of  slaves  in  the  vessel  of  the  United  States,  on  board  of  which  the 
party  indicted  is  alleged  to  have  served. 

2.  That  it  is  not  necessary,  in  order  to  constitute  the  offence  de- 
nounced in  the  third  section  of  the  act  of  the  10th  of  May,  1800, 
above  referred  to,  that  there  should  be  an  actual  transportation  of 
carrying  of  slaves  in  a  foreign  vessel,  on  board  of  which  the  party 
indicted  is  alleged  to  have  served. 

3.  That  the  volunt€uy  service  of  an  American  citizen  on  board  a 
vessel  of  the  United  States,  in  a  voyage  commenced  with  the  intent 
that  the  vessel  should  be  employed  and  made  use  of  in  the  trans- 
porting or  carrying  of  slaves  from  one  foreign  country  or  place  to 
another,  is  in  itself,  and  where  no  slaves  had  been  transported  in 
such  vessel,  or  received  on  board  her,  an  ofience  under  the  said  sec- 
ond section. 

4.  That  the  voluntary  service  of  an  American  citizen  on  board  a 
foreign  vessel,  in  a  voyage  commenced  with  the  intent  that  the  vessel 
should  be  employed  and  made  use  of  in  the  transportation  and  carry- 
ing of  slaves  from  one  foreign  country  or  place  to  another,  is  in  itself 
and  where  no  slaves  had  been  transported  in  such  vessel,  or  received 
on  board  her,  an  offence  under  the  said  third  section. 

Whereupon,  it  is  now  here  ordered  and  adjudged  that  it  be  so 
certified  to  the  said  circuit  court  accordingly. 

6  Wal.  886. 
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The    United    States^    Appellants,  v.   The    Heibs   of    Eleazbb 

Waterman,  Appellees. 

1 4  P.  478. 
A  grant  of  land  by  the  Spanish  goyemor  of  East  Florida  confirmed. 

•  Appeal  from  the  superior  court  of  the  territory  of  East  Florida. 
The  case  was  submitted  to  the  court,  on  the  record,  by  Gilpin^ 
attorney-general  for  the  United  States. 

Baldwin,  J.  This  case  comes  up  by  appeal  from  the  superior 
court  of  East  Florida,  in  which  the  claim  of  the  appellees  to  a  tract 
of  land  described  in  the  record,  was  confirmed  by  a  decree  of  that 
court,  proceeding  pursuant  to  the  acts  of  congress  for  the  final  ad* 
justment  of  claims  to  land  in  that  territory. 

It  has  been  very  candidly  and  properly  admitted  by  the  attorney- 
general,  that  every  point  involved  in  the  case  has  been  conclusively 
settled  by  this  court,  in  their  former  adjudications  on  similar  cases ; 
it  therefore  becomes  imnecessary  to  state  the  nature  of  the  claim  now 
before  us,  further  than  that  ityis  founded  on  a  lawful  grant,  on  condi- 
tions which  have  been  fally  performed  by  the  grantee.  This  court 
therefore  orders,  adjudges,  and  decrees,  that  the  decree  of  the  court 
below,  adjudging  that  the  title  of  the  appellees  is  valid  under  the 
treaty  of  22d  February,  1819,^  between  the  United  States  and  Spain, 
tile  laws  and  customs  of  Spain,  the  law  of  nations,  and  of  the  United 
States,  be,  and  the  same  is  hereby,  afiSrmed ;  and  the  cause  is  re- 
manded to  the  court  below,  with  directions  to  further  proceed  there- 
in, and  to  cause  such  further  proceedings  to  be  had  as  by  law  is 
directed. 


William  and  James  Brown  and  Company,  Plaintiffs  in  Error,  v. 

Thomas  M'Gran,  Defendant  in  Error* 

14  P.  479. 

Tfaongfa  the  court,  and  not  the  jnry,  generally,  most  interpret  written  docnments,  yet  it  may 
be  proper  to  submit  a  commercial  correspondence  to  the  jury  irhere  the  language  refers  to 
extraneous  facts  and  circumstances,  and  the  meaning  of  the  parties  is  not  clear,  on  the  face 
of  the  letters. 

A  £Eictor  is  bound  to  obey  the  orders  of  his  consignor,  as  to  the  time  of  selling,  if  no  ad* 
yances  have  been  made,  or  liabilities  incurred  by  the  factor. 

But  if  the  factor  has  made  advances,  or  incurred  liabilities  on  account  of  the  goods,  by  which 
ho  has  acquired  a  special  property  therein,  he  has  a  right  to  sell  enough  to  reimburse  his 
mdvances,  or  meet  his  liabilities,  unless  restrained  by  some  agreement  with  the  consignor, 

^  %  Stats,  at  Lai^y  252. 
VOL.   XIII.  51 
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Such  Agreement  may  arise  from  accepting  the  consignment  accompanied  by  an  order  m  i» 

the  sale. 
Tf  the  consignor  stands  ready  to  repay  the  advances,  he  may  control  the  sale. 
The  damages  for  a  breach  of  orders  to  hold  for  sale  till  a  particular  day  and  then  sell,  sra 

the  diflfercnce  between  the  price  on  that  day  and  the  price  obtained. 

The  case  is  stated  in  the  opinion  of  the  court 
G.  W.  Brovmj  for  the  plaintiff 
JoneSj  contra. 

[  *  489  ]      *  Stort,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  the  district  of  Georgia,  rendered  in  an  action  in  which  AFGran, 
the  defendant  in  error,  was  originally  plaintiff. 

In  the  spring  of  1833,  M'Gran,  a  merchant  in  Georgia,  shipped 
200  bales  of  cotton,  consigned  to  the  plaintiffs  in  error,  a  house  of 
trade  in  Liverpool,  England,  there  doing  business  under  the  firm 
of  WiUiam  and  James  Brown  and  Company,  for  sale  on 
[  •  490  ]  •  his  account.  The  shipment  was  made  under  an  arrange- 
ment with  the  house  of  Brown,  Brothers,  and  Company,  of 
New  York,  composed  (as  seems  admitted)  either  wholly  or  in  part 
of  the  partners  in  the  Liverpool  house,  by  which  the  New  York  house 
accepted  a  draft  drawn  upon  them  by  M'Gran  for  $9,000,  the  invoice 
value  of  the  cotton  being  only  $9,161.77 ;  and  were  to  reimburse 
themselves  by  a  draft  on  the  Liverpool  house.  Accordingly,  the  New 
York  house  on  the  12th  of  March,  1833,  addressed  a  letter  to  the 
Liverpool  house,  in  which  they  state  :  ''  We  inclose  a  bill  of  lading 
for  200  bales  of  cotton,  shipped  by  M'Loskey,  Hagar,  and  Company, 
of  Mobile,  per  ship  Mary  and  Harriet,  on  account  of  Mr.  Thomas 
M'Gran,  of  Augusta,  on  which  you  will  please  effect  insurance. 
This  cotton  cost,  per  invoice,  $9,161.77.  We  have  accepted  Mr. 
M'Gran's  draft  against  this  cotton,  for  $9,000,  for  which  we  shall 
draw  on  you  for  our  reimbursement  when  it  matures.  In  handing 
this  draft  for  acceptance,  Mr.  M'Gran  says  he  would  not  have  drawn 
for  so  large  an  advance,  were  it  not  that  there  is  a  balance  at  his 
credit  with  you,  which  has  accumulated  within  the  past  two  years; 
so  that  if  this  should  not  produce  enough  to  meet  the  advance,  it  will 
be  covered  by  what  is  at  his  credit."  The  existence  of  any  such  bal- 
ance was  utterly  denied  at  the  trial,  and  the  Liverpool  house  con- 
tended that  there  was  a  balance  the  other  way. 

The  cotton  duly  arrived  at  Liverpool  on  or  about  the  9th  of  April, 
1833.  The  New  York  house  drew  on  the  Liverpool  house,  for  their 
reimbursement,  a  bill  dated  the  7th  of  May,  1833,  for  £1,871  9^,  at 


JANUARY  TERM,   1840.  608 

Brown  and  Company  v.  M*Gran.     14  F. 

sixty  days'  sight,  being  the  amount  of  the  advance ;  and  that  bill  was 
accepted  by  the  Liverpool  house,  on  the  3d  of  June,  1833,  and  be- 
came payable,  and  was  paid  on  the  5th  of  August  following.  On  the 
3d  of  June,  1833,  the  very  day  of  the  acceptance,  the  Liverpool  house 
sold  the  200  bales  of  cotton,  (the  market  ihen  being  on  the  rise,)  on 
a- credit,  for  the  net  sum  of  £2,073  4*.  6d.  After  deducting  the 
charges  (which  amounted  to  nearly  twenty-five  per  cent.)  which  be- 
came due  and  payable  on  the  16th  of  September,  1833,  and  accord- 
ing to  an  account  current  rendered  to  M'Gran,  by  the  Liverpool 
house,  on  the  29th  of  June,  1833,  the  whole  transactions  between  the 
parties,  including  the  sale  of  this  cotton,  left  a  balance  of  £392  155. 
8iL  due  to  M'Gran. 

At  the  time  when  the  shipment  was  made,  and  the  advance  ar- 
ranged therefor,  no  instructions  were  given  by  M'Gran  touching  the 
sale  of  the  cotton.  It  accordingly  went  to  the  consignees  as  factors 
for  sale,  the  advances  having  been  as  above  mentioned,  without  any 
other  contract  than  that  implied  by  law  as  between  a  principal  and 
a  factor,  making  advances ;  that  is  to  say,  that  the  factor  is 
to  make  *  sale  of  the  goods,  consigned  to  him,  according  to  [  *  491  ] 
his  own  judgment,  in  the  exercise  of  a  sound  discretion  as 
to  the  time  and  mode  of  sale,  having  regard  to  the  usages  of  trade  at 
the  place  of  sale,  and  to  reimburse  himself  out  of  the  proceeds  for  his 
advances,  and  other  balance  due  him. 

After  the  shipment  and  advance  were  so  niade,  namely,  on  the  20th 
of  April,  1833,  M'Gran  addressed  a  letter  to  the  Liverpool  house,  in 
which,  after  acknowledging  the  receipt  of  letters  of  the  4th  and  5th 
of  March,  from  them,  he  added :  "  If  you  have  any  cottons  on  hand 
when  this  reaches  you,  in  which  I  am  interested,  I  wish  you  to  hold 
them  until  you  hear  from  me  again.'*  The  Liverpool  house,  in  a 
reply  to  this  letter  on  the  24th  of  May,  1833,  used  the  following  lan- 
guage :  "  We  are  in  possession  of  your  esteemed  favor  of  the  20th 
ultimo,  and  your  wishes  in  respect  to  the  cotton  we  now  hold  on  your 
account  are  noted  accordingly."  At  this  time,  by  advices  received 
from  other  correspondents,  the  Liverpool  house  were  in  possession  of 
information  that,  at  least  as  early  as  the  8th  of  April,  1833,  M'Gran 
had  failed  in  business.  ' 

On  the  22d  of  July,  1833,  M'Gran  wrote  a  letter  to  the  Liverpool 
house,  acknowledging  the  receipt  of  their  letter  of  the  24th  of  May, 
in  which  he  says :  "  I  have  vour  favor  of  the  31st  (the  24th)  of  May, 
and  note  the  contents.  You  will  please  sell  my  200  bales  of  cotton 
soon  after  the  receipt  of  this,  unless  you  are  of  opinion  you  can  do 
better  by  holding  a  littie  longer."  This  letter  was  received  by  the 
Liverpool  house  on  or  about  the  23d  day  of  August,  1833. 
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On  the  7th  of  June,  1833,  the  Liverpool  house  informed  AfGhran 
of  the  sale  of  the  cotton ;  and  in  a  letter  under  date  of  the  30th  of 
July,  in  reply  thereto,  M'Gran  expressed  his  surprise  at  the  sale,  and 
added  :  "  I  beg  leave  to  refer  you  to  my  letter  of  the  20th  of  AprS 
last,  the  receipt  of  which  you  have  acknowledged,  instructing  you  not 
to  sell  any  cottons  you  had  on  hand,  in  which  I  am  interested,  until 
you  heard  from  me  again.  Why  did  you  sacrifice  my  cottons,  as 
the  draft  drawn  by  Brown,  Brothers,  and  Company  at  sixty  days  on 
account  of  these  cottons,  could  not  have  been  accepted  more  than  a 
day  or  two  before,  as  it  went  forward  by  the  packet  of  the  8th  of 
May.  Therefore,  you  had  sixty  days  before  you  had  any  money  to 
pay  for  me."  And  after  some  other  remarks  in  the  style  cff  complaint, 
he  adds :  <^  You  will  please  take  notice,  that  I  do  not  recognize  the 
sale,  and  do  not  consider  you  authorized  to  sell  the  cotton  before  the 
time  the  draft  drawn  on  you  by  Brown,  Brothers,  and  Company 
against  this  cotton  falls  due.  If  the  price  is  higher  on  thai  day  than 
the  day  you  sold  it,  I  will  expect  you  to  allow  the  difference ;  and  if 
it  is  lower,  I  will  be  prepared  to  pay  you  any  balance  I  may  owe 
you."  To  this  letter  the  Liverpool  house  replied  by  a  letter  dated 
the  4th  of  September,  1833,  in  which  they  vindicated  their  conduct, 
and,  among  other  things,  said :  "  We  beg  you  to  bear  in  mind,  that 

there  was  a  balance  due  us  from  you,  on  joint  transaction 
[  •  492  ]  from  Mr.  Clarke ;  that  the  200  *  bales  in  question  were  sold 

after  the  market  had  advanced  one  half  penny  per  pound, 
and  that  it  barely  squares  the  account.  You  had  unfortunately  been 
obliged  to  stop  payment  We  had  the  opportunity  of  paying  our- 
selves by  selling  your  cotton  in  a  brisk  market  to  a  profit  of  ten  per 
cent.;  and  we  ask  whether  it  was  reasonable,  under  such  circum- 
stances, to  expect  us  to  hold  the  cotton  for  the  chance  of  farther 
profit,  when  the  loss,  if  any,  was  certain  to  fall  on  us,  and  the  profit 
not  likely  to  go  to  you,  but  to  your  creditors,  as  was  supposed,  of 
whom  we  knew  nothing.  This  would  have  been  the  extreme  of  in- 
justice toward  ourselves  and  our  absent  partners,  without  being  any 
advantage  to  you."  And  after  some  other  remarks  vindicating  theii 
conduct,  they  further  said :  ^  We  think  you  must  admit  that,  situated 
as  you  then  were,  you  could  not  reasonably  have  expected  us  to  hold 
the  cotton,  without  pointing  out  in  what  manner  we  should  be  in- 
demnified in  event  of  loss  thereby.  That  Brown,  Brothers,  and  Com- 
pany's draft  was  not  due,  does  not  alter  the  case.  We  had  become 
responsible  some  months  before  by  Brown,  Brothers,  and  Company's 
acceptance  of  the  draft  of  the  shippers." 

Here  the  correspondence  between  the  parties  seems  to  have  closed. 
The  present  action  was  brought  to  recover  damages  against  the  Liv- 
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erpool  house,  for  a  supposed  breach  of  orders,  and  of  theur  duty  as 
factors.  At  the  trial,  there  was  an  account  current  between  the  par- 
ties, and  other  evidence  before  the  jury ;  the  whole  evidence  in  the 
case,  however,  was  introduced  by  INFGran.  Among  other  questions 
before  the  jury  were  the  following :  whether  the  advance  made  by  the 
New  York  house  was,  in  effect,  an  advance  by  the  Liverpool  house, 
either  as  agents  or  as  partners  in  the  latter ;  whether  there  was  any 
balance  due  to  the  Liverpool  house  upon  the  former  transactions ; 
whether  M'Gran  was  insolvent  or  not,  according  to  the  advices  re- 
ceived by  the  Liverpool  house ;  and  whether,  under  the  circumstances 
disclosed  in  the  evidence,  the  Liverpool  house  had  a  right  to  sell  the 
200  bales  of  cotton  for  their  reimbursement,  notwithstanding  the 
wishes  or  orders  contained  in  the  letter  of  the  20th  of  April. 

The  jury  at  the  trial  found  a  verdict  for  the  plaintiff,  IVFGran,  for 
$4,978.57,  under  certain  instructions  given  by  the  court,  upon  which 
verdict  judgment  was  accordingly  rendered ;  and  a  bill  of  exceptions 
having  been  taken  by  the  original  defendants,  the  cause  now  comes 
before  us  for  revision,  upon  the  points  made  and  instructions  given 
at  the  trial. 

The  counsel  for  the  defendants  asked  the  court  to  instruct  the  jury, 
1.  That  the  advance  by  the  house  of  Brown,  in  New  York,  was,  in 
effect,  an  advance  by  the  house  in  Liverpool ;  and  after  the  advance 
so  made,  the  shipper  had  no  right  to  alter  the  instructions  which  were 
given  at  the  time  of  such  advance.  2.  That  the  house  in  Liverpool 
having  advanced  so  large  an  amount  on  this  cotton,  having 
a  previous  unsettled  claim  against  the  shipper,  and  the  *ship-  [  *  493  ] 
per  having  afterwards,  and  before  the  sale  of  the  cotton, 
become  insolvent,  the  house  in  Liverpool  had  a  right  to  sell  for  their 
reimbursement,  notwithstanding  the  subsequent  orders  of  the  shipper. 

The  court  refused  to  give  these  instructions ;  and,  in  our  judg- 
ment,  with  great  propriety;  as  each  of  them  involved  matters  of  fact 
in  controversy  before  the  jury  upon  which  it  was  exclusively  their 
province  to  decide.  K  the  defendants  meant  to  draw  from  the  court 
an  opinion  in  point  of  law  upon  the  assumed  facts,  the  proper  mode 
would  have  been  to  have  asked  the  court  to  instruct  the  jury,  that  if 
they  found  the  facts  to  be  as  thus  assumed,  then  that  the  law  was  as 
these  instructions  stated. 

The  court  then  proceeded  to  instruct  the  jury,  that  if  they  found 
from  the  evidence  in  the  cause  that  the  plaintiff  had  given  instruc- 
tions to  the  defendants,  by  his  letter  of  the  20th  of  April,  1833,  not 
to  sell  any  cottons  which  the  defendants  might  have  on  hand  when 
that  letter  reached  them,  in  which  the  plaintiff  was  interested,  until 
the  defendants  heard  from  him  again;  and  that  such  instructions 

51* 


606         SUPREME   COURT  OF  THE  UNITED  STATES. 

Brown  and  Companj  v,  liTGran.    14  P. 

were  received  and  recognized  by  the  defendants,  by  the  evidence  is 
the  cause,  and  particularly  by  a  letter  given  in  evidence  as  one  from 
the  defendants  to  the  plaintiff,  dated  the  24th  of  May,  1833,  in  reply 
to  the  plaintiff's  letter  to  them  of  the  20th  of  April,  1833 ;  that  then 
the  defendants  were  not  justifiable  in  law  in  the  sale  of  the  3d  of 
June,  1833,  on  account  of  the  defendants  having  on  that  day  accepted 
Brown,  Brothers,  and  Company's  draft  for  <£  1,871  9d.,  dated  the  7th 
of  May,  1833,  at  sixty  days'  sight 

It  is  observable  that  this  instruction  is  given  in  absolute  terms, 
without  reference  to  any  other  facts  in  the  cause  which  might  be 
found  by  the  jury  upon  the  evidence  before  them ;  and  therefore 
must  be  deemed  to  apply  to  every  posture  of  the  facts  which  the 
evidence  might  warrant  It  must,  therefore,  be  deemed  to  apply  to 
the  case,  although  the  advance  was  originally  made  by  tiie  New  York 
house  for  and  on  account  of  the  Liverpool  house,  as  agents  or  part- 
ners thereof;  or  the  Liverpool  house  had  entered  into  engagements 
prior  to  the  advance,  to  become  responsible  for  the  reimbursement 
thereof  to  the  New  York  house,  in  the  manner  stated  in  the  evidence ; 
and  although  the  plaintiff  was,  before  the  writing  of  the  letters,  actu- 
ally insolvent,  and  had  failed  in  business ;  and  that  fact  was  known 
to  the  defendants. 

One  objection  taken  to  this  inslruction  is,  that  it  leaves  to  the  jury 
the  construction  of  the  language  of  the  letters  of  the  20th  of  April, 
and  24th  of  May.  It  is  certainly  true,  as  a  general  rule,  that  the 
interpretation  of  written  instruments  properly  belongs  to  the  court, 
and  not  to  the  jury.  But  there  certainly  are  cases,  in  which,  from 
the  different  senses  of  the  words  used,  or  their  obscure  and  indet»« 
minate  reference  to  unexplained  circumstances,  the  true  interpretation 
of  the  language  may  be  left  to  the  consideration  of  the  jury  for  the 
purpose  of  carrying  into  effect  the  real  intention  of  the  parties.    This 

is  especially  applicable  to  cases  of  commercial  correspond- 
[  *  494  ]  ence,  *  where  the  real  objects,  and  intentions,  and  agreements 

of  the  parties,  are  often  to  be  arrived  at  only  by  allusions  to 
circumstances  which  are  but  imperfectly  developed.  The  present 
case  sufficiently  illustrates  the  distinction.  M'Gran,  in  the  letter  of 
the  20th  of  April,  says,  that  he  wishes  the  defendants  to  hold  any 
cottons  on  hand  until  they  hear  from  him  again.  Now,  this  lan- 
guage, certainly,  ordinarily  imports  only  a  desire,  and  not  an  order ; 
and  yet  there  can  be  no  reasonable  doubt  that,  under  particular  cir- 
cumstances, a  wish  expressed  by  a  consignor  to  a  factor  may  amount 
to  a  positive  command.  So,  in  the  reply  of  the  24th  of  May,  the  de- 
fendants say,  ^'  your  wishes  in  respect  to  the  cotton  we  now  hold  on 
your  account,  are  noted  accordingly." 
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Here  again  the  point  is  open,  whether  the  language  imports  that 
the  defendants  construed  the  wishes  of  the  plaintiff  to  be  simply  a 
strong  expression  of  desire  or  opinion,  or  a  positive  order ;  and  also, 
whether  the  words  "  noted  accordingly,"  import  that  the  defendants 
took  notice  thereof,  or  took  notice  of,  and  assented  to  obey,  the 
wishes  or  order  of  the  plaintiff.  The  language  is  susceptible  of 
either  interpretation,  according  to  circumstances.  If  the  case  had 
been  one  of  simple  consignment,  without  any  interest  in  the  con- 
signee, or  any  advance  or  liability  incurred  on  account  thereof,  the 
wshes  might  fairly  be  presumed  to  be  orders ;  and  the  noting  the 
wishes,  accordingly,  an  assent  to  follow  them.  But  very  different 
considerations  might  apply  where  the  consignment  should  be,  as  the 
present  is,  one  clothed  with  a  special  interest  and  a  special  property, 
founded  upon  advances  and  liabilities.  We  think,  therefore,  that 
this  objection  is  not,  under  the  circumstances  of  the  case,  maintain- 
able. It  would  be  quite  another  question,  whether  the  court  might 
not  in  its  discretion  have  assumed  upon  itself  the  right  and  duty  of 
construing  these  letters.  There  is  no  novelty  in  this  doctrine.  It 
will  be  found  recognized  in  Ekins  i\  MackUsh,  Ambler,  184, 185 ; 
Lucas  V,  Groning,  7  Taunt  164 ;  and  Rees  v.  Warwick,  2  Barn.  & 
Aid.  113,  115. 

But  the  main  objection  to  the  instruction  is  of  a  more  broad  and 
comprehensive  character.  The  instruction  in  effect  decides  that  in 
the  case  of  a  general  consignment  of  goods  to  a  factor  for  sale,  in 
the  exercise  of  his  own  discretion,  as  to  the  time  and  manner  of  sale, 
the  consignor  has  a  right,  by  subsequent  orders,  to  suspend  or  post- 
pone the  sale  at  his  pleasure;  notwithstanding  the  factor  has,  in 
consideration  of  such  general  consignment,  already  made  advances, 
or  incurred  liabilities  for  the  consignor,  at  his  request,  trusting  to  the 
fund  for  his  due  reimbursement  We  are  of  the  opinion  that  this 
doctrine  is  not  maintainable  in  point  of  law.  We  understand  the 
true  doctrine  on  this  subject  to  be  this :  Wherever  a  consignment  is 
made  to  a  factor  for  sale,  the  consignor  has  a  right,  generally,  to  con- 
trol the  sale  thereof,  according  to  his  own  pleasure,  from  time  to  time, 
if  no  advances  have  been  made  or  liabilities  incurred  on  account 
thereof;  and  the  factor  is  bound  to  obey  his  orders.  This  arises  from 
the  ordinary  relation  of  principal  and  agent  If,  however, 
the  factor  *  makes  advances,  or  incurs  liabilities  on  account  [  *  495  ] 
of  the  consignment,  by  which  he  acquires  a  special  property 
therein ;  then  the  factor  has  a  right  to  sell  so  much  of  the  consign- 
ment as  may  be  necessary  to  reimburse  such  advances  or  meet  such 
liabilities ;  unless  there  is  some  existing  agreement  between  himself 
and  the  consignor,  which  controls  or  varies  this  right.     Thus,  fox 
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example,  if,  contemporaneous  with  the  consignment  and  advances  or 
liabilities,  there  are  orders  given  by  the  consignor  which  are  assented 
to  by  the  factor,  that  the  goods  shall  not  be  sold  until  a  fixed  time, 
in  such  a  case,  the  consignment  is  presumed  to  be  received  by  liie 
factor  subject  to  such  orders ;  and  he  is  not  at  liberty  to  sell  the 
goods  to  reimburse  his  advances  or  liabilities,  until  after  that  time  has 
elapsed.  The  same  rule  will  apply  to  orders  not  to  sell  below  a  fixed 
price;  unless,  indeed,  the  consignor  shall,  after  due  notice  and  re- 
quest, refuse  to  provide  any  other  means  to  reimburse  the  factors. 
And  in  no  case  will  the  factor  be  at  liberty  to  sell  the  consignment 
contrary  to  the  orders  of  the  consignor,  although  he  has  made  ad- 
vances, or  incurred  liabilities  thereon ;  if  the  consignor  stands  ready, 
and  offers  to  reimburse  and  discharge  such  advances  and  liabilities. 

On  the  other  hand,  where  the  consignment  is  made  generally, 
without  any  specific  orders  as  to  the  time  or  mode  of  sale,  and  the 
factor  makes  advances  or  incurs  liabilities  on  the  footing  of  such 
consignment,  there  the  legal  presumption  is,  that  the  factor  is  in- 
tended to  be  clothed  with  the  ordinary  rights  of  factors  to  sell  in  the 
exercise  of  a  sound  discretion,  at  such  time  and  in  such  mode  as  the 
usage  of  trade  and  his  general  duty  require ;  and  to  reimburse  him- 
self for  his  advances  and  liabilities,  out  of  the  proceeds  of  the  sale : 
and  the  consignor  has  no  right,  by  any  subsequent  orders,  given  aftor 
advances  have  been  made  or  liabilities  incurred  by  the  factor,  to 
suspend  or  control  this  right  of  sale,  except  so  far  as  respects  the 
surplus  of  the  consignment,  not  necessary  for  the  reimbursement 
of  such  advances  or  liabilities.  Of  course,  this  right  of  the  factcv 
to  sell  to  reimburse  himself  for  his  advances  and  liabilities,  applies 
with  stronger  force  to  cases  where  the  consignor  is  insolvent,  and 
where,  therefore,  the  consignment  constitutes  the  only  fund  for 
indemnity. 

Such,  then,  being  the  relative  rights  and  duties  of  the  parties,  we 
are  of  opinion  that  the  instruction  given  to  >the  jury  by  the  learned 
judge  in  the  circuit  court,  is  not  maintainable  in  point  of  law.  The 
consignment  was  general  to  the  Liverpool  house,  for  sale ;  the  ad- 
vances and  liabilities  were  contemporaneous  with  the  consignment; 
there  were  no  contemporaneous  orders  limiting  or  qualifying  the 
general  rights  of  the  factors  resulting  firom  these  circumstances ;  the 
consignor,  subsequentiy,  either  failed  in  business,  or  was  believed  to 
have  failed ;  the  wishes  subsequentiy  expressed  by  the  letter  of  the 
20th  of  April,  even  admitting  them  to  have  the  force  of  orders,  were 
unaccompanied  with  any  other  means  of  indemnity,  or  even  with 
any  offer  of  reimbursement  of  the  advances  or  liabilities.  Unless, 
then,  upon  the  established  principles  of  law,  the  consignor  had  a 
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•clear  right  to  control  the  sale  of  the  consignment,  by  any  [  *  496  ] 
orders  which  he  might  in  his  discretion  choose   to  give, 
notwithstanding    such  advances   and   liabilities,   which  we  are  of 
opinion  he  had  not,  the  instruction  was  erroneous. 

We  have  not  thought  it  necessary  to  enter  upon  any  general 
examination  of  the  authorities  whish  support  the  doctrines  which 
have  been  thus  stated  by  us.  But  the  opinion  of  Lord  Chief  Justice 
Gibbs,  in  Pothonier  v.  Dawson,  1  Holt,  383,  and  the  opinions  of  the 
judges  in  Graham  v.  Dyster,  6  Maule  &  Selw.  1,  4,  5,  will  be  found- 
fully  to  recognize  some  of  the  leading  principles. 

Another  instruction  was  given  by  the  court  to  the  jury  upon  the- 
question  of  damages,  supposing  the  Liverpool  house,  by  the  sale^. 
had  violated  their  proper  duty.  It  was,  that  if  the  jury  found,  from< 
the  evidence  in  the  cause,  that  cottons  were  selling  for  a  higher  price 
from  the  3d  of  June,  1833,  when  the  draft  was  accepted,  and  whenj 
the  cotton  was  sold,  until  the  time  when  the  said  draft  was  mature 
and  payable,  and  if  the  evidence  in  the  cause  ascertain  at  any  time 
before  the  maturity  of  the  draft,  what  such  higher  price  was,  and 
that  the  cotton  belonging  to  the  plaintiff  could  have  been  sold  for 
such  higher  price  ;  then  the  plaintiff  was  entitled  to  recover  from  the 
defendants  the  difference  in  price  between  the  sum  for  which  the- 
dtfendants  sold  the  cotton,  and  the  sum  of  which  it  might  have  been, 
sold  before  or  at  the  maturity  of  the  draft.  This  instruction  was 
doubtless  framed  upon  the  ground  that  this  was  the  claim  of  dam* 
ages  which  the  plaintiff  asserted  by  his  letter  of  the  30th  of  July^ 
1833.  But  as  that  letter  was  not  assented  to,  or  the  claim  recog- 
nized by  the  defendants,  this  claim  could,  in  no  just  sense,  be  obliga- 
tory upon  them;  and  as  a  general  rule  of  law,  applicable  ta 
damages  under  like  circumstances,  we  think  that  it  cannot  be  main- 
tained. 

Supposing  the  sale  made  by  the  defendants  on  the  3d  of  June  to- 
have  been  tortious,  and  in  violation  of  orders,  the  plaintiff  had  his 
election  either  to  claim  damages  for  the  value  of  the  cotton  on  that 
day,  as  a  case  of  tortious  conversion,  or  for  the  value  of  the  cotton 
on  the  23d  of  August  following,  when  the  letter  of  the  plaintiff  of 
the  22d  of  July  was  received,  which  authorized  a  sale.  If  the  price 
of  cotton  was  higher  on  that  day  than  at  any  intermediate  period,  he 
was  entitled  to  the  benefit  thereof.  If,  on  the  other  hand,  the  price 
was  then  lower,  he  could  not  justly  be  said  to  be  damnified  to  any 
extent  beyond  what  he  would  lose  by  the  difference  of  the  price  of 
cotton  on  the  3d  of  June,  and  the  price  on  the  23d  of  August 

For  these  reasons,  we  are  of  opinion,  that  both  the  instructions 
given  by  the  circuit  court  to  the  jury  were  erroneous ;  and  therefore 
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the  judgment  ought  to  be  reversed,  and  the  cause  remandedi  "with 
instructions  to  that  court  to  award  a  venire  facias  de  novo. 

Wayne,  J.,  and  Catron,  J.,  dissented. 

16  P.  121 ;  16  H.  U. 


Susan  Decatur,  Plaintiff  in  Error,  v,  James  K.  Paulding,  Secretary 

of  the  Navy,  Defendant  in  Error. 

14  P. 497. 

A  writ  of  tnandamtts  cannot  be  issacd  bj  the  circuit  court  for  the  District  of  Columbia,  to 
compel  the  secretary  of  the  navy  to  perform  an  execntiTe  act,  not  merely  miniBterial,  but 
involving  the  exorcise  of  judgment. 

The  case  is  stated  in  the  opinion  of  the  court 

Brenty  and  Cozej  for  the  plaintifl. 

Oilpin^  (attorney-general,)  contrd. 

[  •  613  ]       *  Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  here  by  a  writ  of  error,  frora  the 
judgment  of  the  circuit  court  of  the  United  States  for  the  District 
of  Columbia,  refusing  to  award  a  peremptory  mandamus. 

The  material  facts  in  the  case  are  as  follows :  By  an  act  of  con- 
gress, passed  on  the  3d  of  March,  1837,'  the  widow  of  any  officer 
who  died  in  the  naval  service,  became  entitled  to  receive  out  of  the 
navy  pension  fund  half  the  monthly  pay  to  which  the  deceased  officer 
would  have  been  entitled,  under  the  acts  regulating  the  pay  of  the 
navy,  in  force  on  the  1st  day  of  January,  1835 ;  the  half-pay  to  com- 
mence from  the  time  of  the  death  of  such  officer ;  and  upon  the 
death  or  intermarriage  of  such  widow,  to  go  to  the  child  or  children 
of  the  officer. 

On  the  same  day  the  following  resolution  was  passed  by  con- 
gress:^— 

No.  2.  Resolution  granting  a  Pension  to  Susan  Decatur^  Widow  of  ike 

late  Stephen  Decatur. 

Resolved,  by  the  senate  and  house  of  representatives  of  the  United 
States  of  America  in  congress  assembled,  That  Mrs.  Susan  Decatar, 
widow  of  the  late  Commodore  Stephen  Decatur,  be  paid  from  the 
navy  pension  fund,  a  pension  for  five  years,  commencing  from  the 
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thirtieth  day  of  June,  eighteen  hundred  and  thirty-four,  in  conformity 
with  the  provisions  of  the  act  concerning  naval  pensions 
•  and  the  navy  pension  fund,  passed  the  thirtieth  June,  eigh-  [  *  514  ] 
teen  hundred  and  thirty-four;  and  that  she  be  allowed,  from 
said  fund,  the  arrearages  of  the  half-pay  of  a  post  captain,  from  the 
death  of  Commodore  Decatur  to  the  thirtieth  of  June,  eighteen  hun- 
dred and  thirty-four,  together  with  the  pension  hereby  allowed  her ; 
and  that  the  arrearage  of  said  pension  be  vested  in  the  secretary  of 
the  treasury,  in  trust  for  the  use  of  the  said  Susan  Decatur :  pro- 
vided that  the  said  pension  shall  cease  on  the  death  or  marriage  of 
the  said  Susan  Decatur. 
Approved,  March  3, 1837. 

By  the  act  of  congress  of  July  10, 1832,'  the  secretary  of  the  navy 
is  constituted  the  trustee  of  the  navy  pension  fund ;  and  as  such  it 
is  made  his  duty  to  grant  and  pay  the  pensions,  according  to  the 
terms  of  the  acts  of  congress. 

After  the  passage  of  the  law  and  resolution  of  March  3, 1837, 
Mrs.  Susan  Decatur,  the  widow  of  Commodore  Decatur,  applied  to 
Mahlon  Dickerson,  then  secretary  of  the  navy,  to  be  allowed  the  half- 
pay  to  wliich  she  was  entitled  under  the  general  law  above  mentioned ; 
and  also  the  pension  and  arrearages  of  half-pay  specially  provided 
for  her  by  the  resolution  passed  on  the  same  day. 

The  secretary  of  the  navy,  it  appears,  doubted  whether  she  was 
entitled  to  both,  and  referred  the  matter  to  the  attorney-general,  who 
gave  it  as  his  opinion  that  Mrs.  Decatur  was  not  entitled  to  both, 
but  that  she  might  take  under  either,  at  her  election.  The  secretary 
thereupon  informed  her  of  the  opinion  of  the  attorney-general,  ofTei^ 
ing  at  the  same  time  to  pay  her  under  the  law,  or  the  resolution,  as 
she  might  prefer.  Mrs.  Decatur  elected  to  receive  under  the  law ; 
but  it  is  admitted  by  the  counsel  on  both  sides  that  she  did  not  ac- 
quiesce in  this  decision,  but  protested  against  it ;  and  by  consenting 
to  receive  the  amount  paid  her,  she  did  not  mean  to  waive  any  right 
she  might  have  to  the  residue. 

Some  time  afterwards,  Mr.  Dickerson  retired  from  the  office  of 
secretary  of  the  navy,  and  was  succeeded  by  Mr.  Paulding,  the 
defendant  in  this  writ  of  error ;  and,  in  the  fall  of  1838,  Mrs.  Decatur 
applied  to  him  to  revise  the  decision  of  his  predecessor,  and  to  allow 
her  the  pension  provided  by  the  resolution.  The  secretary  declined 
doing  so ;  whereupon  Mrs.  Decatur  applied  to  the  circuit  court  for 
Washington  county,  in  the  District  of  Columbia,  for  a  mamdamus  to 
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compel  him  to  pay  the  amount  she  supposed  to  be  due  to  her.  A 
rule  to  show  cause  was  granted  by  the  court ;  and  upon  a  return 
made  by  him,  stating,  among  other  things,  the  facts  above  mentioned, 
the  court  refused  the  application  for  a  peremptory  mandamus.  It  is 
this  decision  we  are  now  called  on  to  revise. 

In  the  case  of  Kendall  v.  The  United  States,  12  Pet  524,  it  was 
decided  in  this  court,  that  the  circuit  court  for  Washington  county 
in  the  District  of  Columbia,  has  the  power  to  issue  a  m^mdamus  to 
an  officer  of  the  federal  government,  commanding  him  to  do  a  min- 
isterial act.  The  first  question,  therefore,  to  be  considered 
[  *  615  ]  •  in  this  case  is,  whether  the  duty  imposed  upon  the  secre- 
tary of  the  navy,  by  the  resolution  in  favor  of  Mrs.  Decatur, 
was  a  mere  ministerial  act. 

The  duty  required  by  the  resolution  was  to  be  performed  by  him 
as  the  head  of  one  of  the  executive  departments  of  the  government, 
in  the  ordinary  discharge  of  his  official  duties.  In  general,  such 
duties,  whether  imposed  by  act  of  congress  or  by  resolution,  are  not 
mere  ministerial  duties.  The  head  of  an  executive  department  of 
the  government,  in  the  administration  of  the  various  and  important 
concerns  of  his  office,  is  continually  required  to  exercise  judgment 
and  discretion.  He  must  exercise  his  judgment  in  expounding  the 
laws  and  resolutions  of  congress,  under  which  he  is  from  time  to 
time  required  to  act  If  he  doubts,  he  has  a  right  to  call  on  the 
attorney-general  to  assist  him  with  his  counsel ;  and  it  would  be 
difficult  to  imagine  why  a  legal  adviser  was  provided  by  law  for  the 
heads  of  departments,  as  well  as  for  the  President,  unless  their  duties 
were  regarded  as  executive,  in  which  judgment  and  discretion  were 
to  be  exercised. 

If  a  suit  should  come  before  this  court,  which  involved  the  con- 
struction of  any  of  these  laws,  the  court  certainly  would  not  be 
bound  to  adopt  the  construction  given  by  the  head  of  a  department 
And  if  they  supposed  his  decision  to  be  wrong,  they  would,  of  course, 
so  pronounce  their  judgment  But  their  judgment  upon  the  construc- 
tion of  a  law  must  be  given  in  a  case  in  which  they  have  jurisdiction, 
and  in  which  it  is  their  duty  to  interpret  the  act  of  congress,  in  order 
to  ascertain  the  rights  of  the  parties  in  the  cause  before  them.  The 
court  could  not  entertain  an  appeal  from  the  decision  of  one  of  the 
secretaries,  nor  revise  his  judgment  in  any  case  where  the  law  au- 
thorized him  to  exercise  discretion  or  judgment  Nor  can  it  by  man- 
damus^ act  directiy  upon  the  officer,  and  guide  and  control  his  judg- 
ment or  discretion  in  the  matters  committed  to  his  care,  in  the  ordi- 
nary discharge  of  his  official  duties. 

The  case  before  us  illustrates  these  principles,  and  shows  the  dif- 


JANUARY  TERM,  1840.  613 

Decatur  v.  Paulding.    14  P. 

fcrence  between  executive  duties  and  ministerial  acts.  The  claim 
of  Mrs.  Decatur  having  been  acted  upon  by  his  predecessor  in  office, 
the  secretary  was  obliged  to  determine  whether  it  was  proper  to 
revise  that  decision.  If  he  had  determined  to  revise  it,  he  must  have 
exercised  his  judgment  upon  the  construction  of  the  law  and  the 
resolution,  and  have  made  up  his  mind  whether  she  was  entitled 
under  one  only,  or  under  both.  And  if  he  determined  that  she  was 
entitled  under  the  resolution  as  well  as  the  law,  he  must  then  have 
again  exercised  his  judgment,  in  deciding  whether  the  half-pay  al- 
lowed her  "^as  to  be  calculated  by  the  pay  proper,  or  the  pay  and 
emoluments  of  an  officer  of  the  commodore's  rank.  And  after  all 
this  was  done,  he  must  have  inquired  into  the  condition  of  the  navy 
pension  fund,  and  the  claims  upon  it,  in  order  to  ascertain  whether 
there  was  money  enough  to  pay  all  the  demands  upon  it ;  and  if 
not  money  enough,  how  it  was  to  be  apportioned  among  the  parties 
entitled.  A  resolution  of  congress,  requiring  the  exercise 
of  so  *much  judgment  and  investigation,  can,  with  no  pro-  [  *  516  ] 
priety,  be  said  to  command  a  mere  ministerial  act  to  be 
done  by  the  secretary. 

The  interference  of  the  courts  with  the  performance  of  the  ordinary 
duties  of  the  executive  departments  of  the  government,  would  be 
productive  of  nothing  but  mischief;  and  we  are  quite  satisfied  that 
such  a  power  was  never  intended  to  be  given  to  them.  Upon  the 
very  subject  before  us,  the  interposition  of  the  courts  might  throw 
the  pension  fund,  and  the  whole  subject  of  pensions,  into  the  greatest 
confusion  and  disorder.  It  is  understood  from  the  secretary's  return 
to  the  mandamus^  that  in  allowing  the  half-pay,  it  has  always  been 
calculated  by  the  pay  proper ;  and  that  the  rations  or  emoluments  to 
which  the  officer  was  entitled,  have  never  been  brought  into  the  cal- 
culation. Suppose  the  court  had  deemed  the  act  required  by  the 
resolution  in  question  a  fit  subject  for  a  mandamus^  and,  in  expound- 
ing it,  had  determined  that  the  rations  and  emoluments  of  the  officer 
w^ere  to  be  considered  in  calculating  the  half-pay?  We  can  readily 
imagine  the  confusion  and  disorder  into  which  such  a  decision  would 
throw  the  whole  subject  of  pensions  and  half-pay ;  which  now  forms 
so  large  a  portion  of  the  annual  expenditure  of  the  government,  and 
Ib  distributed  among  such  a  multitude  of  individuals. 

The  doctrines  which  this  court  now  hold  in  relation  to  the  execu- 
tive  departments,  of  the  government,  are  the  same  that  were  dis- 
tinctly announced  in  the  case  of  Kendall  v.  The  United  States,  12 
Pet.  624.  In  page  610  of  that  opinion,  the  court  say :  "  We  do  not 
think  the  proceedings  in  this  case  interferes  in  any  respect  whatever 
vith  the  rights  or  duties  of  the  executive,  or  that  it  involves  any  con- 
voL.  XIII.  52 
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flict  of  powers  between  the  executive  and  judicial  departments  of 
the  government.  The  mandamus  does  not  seek  to  direct  or  control 
the  postmaster-general  in  the  discharge  of  any  official  duty,  partaking 
in  any  respect  of  an  executive  character,  but  to  enibrce  the  perform- 
ance of  a  mere  ministerial  act,  which  neither  he  nor  the  President 
had  any  authority  to  deny  or  control." 

And  in  page  614,  the  court  still  more  strongly  state  the  mere  min- 
isterial character  of  the  act  required  to  be  done  in  that  case,  and  dis- 
tinguish it  from  official  acts  of  the  head  of  a  department,  where 
judgment  and  discretion  are  to  be  exercised.  The  coitrt  there  say : 
"  He  was  simply  required  to  give  the  credit.  This  was  not  an  official 
act  in  any  other  sense  than  being  a  transaction  in  the  department 
where  the  books  and  accounts  were  kept;  and  was  an  official  act  in 
the  same  sense  that  an  entry  in  the  minutes  of  a  court,  pursuant  to 
an  order  of  the  court,  is  an  official  act.  There  is  no  room  for  the 
exercise  of  any  discretion,  official  or  otherwise ;  all  that  is  shut  out 
by  the  direct  or  positive  command  of  the  law,  and  the  act  required 
to  be  done  is,  in  every  just  sense,  a  mere  ministerial  act" 

We  have  referred  to  these  passages  in  the  opinion  given  by  the 
court  in  the  case  of  Kendall  u.  The  United  States,  in  order  to  show 
more  clearly  the  distinction  taken  between  a  mere  ministerial  act, 
required  to  be  done  by  the  head  of  an  executive  department, 
[  *  517  ]  and  a  *  duty  imposed  upon  him  in  his  official  character  as 
the  head  of  such  department,  in  which  judgment  and  dis- 
cretion are  to  be  exercised.  There  was  in  that  case  a  diflFerence  of 
opinion  in  the  court,  in  relation  to  the  power  of  the  circuit  court  to 
issue  the  mandamus.  But  there  was  no  difference  of  opinion  respect- 
ing the  act  to  be  done.  The  court  were  unanimously  of  opinion,  that 
in  its  character  the  act  was  merely  ministerial.  In  the  case  before 
us,  it  is  clearly  otherwise ;  and  the  resolution  in  favor  of  Mrs.  Deca- 
tur imposed  a  duty  on  the  secretary  of  the  navy,  which  required  the 
exercise  of  judgment  and  discretion;  and  in  such  a  case  the  circuit 
court  had  no  right,  by  mandamus,  to  control  his  judgment,  and 
guide  him  in  the  exercise  of  a  discretion  which  the  law  had  confided 
to  him. 

We  are  therefore  of  opinion  that  the  circuit  court  were  not  author 
ized  by  law  to  issue  the  mandumus,  and  committed  no  error  in  refus- 
ing it.  And  as  we  have  no  jurisdiction  over  the  acts  of  the  secretary 
in  this  respect,  we  forbear  to  express  any  opinion  upon  the  construc- 
tion of  the  resolution  in  question. 

The  judgment  of  the  circuit  court,  refusing  to  award  a  peremptory 
mandamus,  must  be  affirmed. 
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INFLean,  J.  The  answer  of  the  secretary  of  the  navy  to  the  rule  to 
show  cause  why  a  mandamus  should  not  .issue,  is  conclusive,  and  I 
entirely  concur  with  the  decision  of  the  circuit  court,  in  refusing  the 
writ.  The  relatrix  having  received  a  pension  under  the  general  law, 
is  not  entitled  to  receive  one  on  the  same  ground,  under  the  special 
law.  My  impression  is,  that  congress  having  acted  upon  her  case, 
and  made  a  special  provision,  she  cannot  claim  under  the  general  law. 

An  individual  applies  to  congress  for  compensation  for  services 
rendered  to  the  public,  and  a  special  provision  is  made  for  his  relief. 
And  if  a  law  should  be  passed  at  the  same  session,  making  general 
provision  for  the  payment  of  similar  services,  I  should  think  that  it 
could  not  be  successfully  contended  that  such  individual  could  claim 
under  the  general  law.  The  merits  of  his  claim  having  been  con- 
sidered and  decided  by  congress,  he  can  only  claim  under  the  special 
provision  made  for  him.  But  in  the  present  case,  the  claimant  hav- 
ing received  under  the  general  law  as  large,  if  not  a  larger  benefac- 
tion, than  was  given  under  the  special  law,  her  right  under  the  latter 
is  extinguished. 

I  difler  from  a  majority  of  the  judges,  who  hold,  that  the  construc- 
tion of  this  resolution,  giving  to  the  relatrb:  a  pension,  is  a  duty,  in 
the  discharge  of  which,  an  executive  discretion  may  be  exercised. 
The  law  is  directory  and  imperative,  and  admits  of  the  exercise  of 
no  discretion,  on  the  part  of  the  secretary.  The  amount  of  the  half- 
pay  pension  given  in  the  resolution,  is  fixed  by  law,  and  is,  therefore, 
certain.  I  am  authorized  to  say,  that  my  brother  Story  agrees  with 
this  view  of  the  case. 

•Baldwin,  J.  I  concur  with  the  court  in  not  interfering  [  *  699  ] 
with  the  proceeding  of  the  circuit  court,  refusing  the  manda" 
mus  prayed  for  by  the  relator,  on  the  ground  that  she  is  not  entitled 
to  the  benefits  of  the  general  pension  law  of  the  3d  March,  1837, 
and  of  the  special  resolution  passed  on  the  same  day  in  her  favor. 
My  opinion  is  not  founded  on  any  special  proceedings  in  the 
passage  of  the  law  and  resolution,  which  have  been  referred  to  from 
the  journals  of  the  two  houses,  but  from  the  intention  of  congress 
apparent  in  the  provisions  of  the  two  acts,  not  to  give  cumulative 
pensions,  and  the  general  principle  of  law,  that  where  provision  is 
expressly  made  by  law  for  a  particular  case,  it  does  not  come  w^ithin 
the  general  provisions  of  another  law,  which  may  embrace  it  by  its 
general  terms.  4  Story,  2542,  2556.  Had  it  been  the  intention  to 
give  both,  the  presumption  is,  it  would  have  been  so  declared,  and 
the  nature  of  the  pensions,  one  being  for  life,  and  the  other  for  five 
years  and  arrearages,  shows  the  intention  to  be  contrary,  and  to  give 
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her  the  election  which  she  should  claim ;  she  has  yet  that  eleetiooi 
as  it  appears  from  the  retarn  to  the  rule,  and  the  affidavits  in  the 
case,  that  the  receipt  of  the  pension  under  the  general  law,  was, 
under  such  circumstances,  no  waiver  of  the  pension  specially  given 
to  her,  should  she  now  elect  to  take  it,  in  preference  to  the  general 
provision  under  the  contemporary  law. 

But  I  cannot  concur  in  opinion  with  the  court,  on  the  grounds  on 
which  they  affirm  the  judgment,  for  two  reasons.  1.  That  the  circuit 
court  had  jurisdiction  of  the  case ;  and,  2.  That  this  court  had  not 
jurisdiction ;  and  in  order  to  ascertain  whether  the  circuit  court  had 
jurisdiction,  it  is  necessary  to  ascertain  what  is  jurisdiction,  as  con- 
tradistinguished from  its  exercise ;  for  we  aU  agree  that  if  the  juris. 
diction  exists,  there  was  no  error  in  refusing  the  mandamus  prayed  for. 

^  The  power  to  hear  and  determine  a  cause  is  jurisdiction ;  it  is 
^  coram  jvdice^  whenever  a  case  is  presented  which  brings  this  power 
into  action ;  if  the  petitioner  states  such  a  case  in  his  petition  that, 
on  a  demurrer,  the  court  would  render  judgment  in  his  favor,  it  is  an 
undoubted  case  of  jurisdiction,  whether  on  an  answer  denying  and 
putting  in  issue  the  allegations  of  the  petition,  the  petitioner  makes 
out  his  case,  is  the  exercise  of  jurisdiction,  conferred  by  the  filing  of 
a  petition,  containing  all  the  requisites,  and  in  the  manner  pre* 
scribed  by  law."  6  Pet.  709.  The  objection  to  jurisdiction  "  niust  be 
considered  and  decided,  before  any  court  can  move  one  further  step 
in  the  cause,  as  any  movement  is  necessarily  the  exercise  of  jurisdic- 
tion. It  is  the  power  to  hear  and  determine  the  subject-matter  in 
controversy  between  parties  to  the  suit,  to  adjudicate,  or  to  exercise 
any  judicial  power  over  them ;  the  question  is,  whether  on  a  case 
before  a  court,  their  action  is  judicial,  or  extrajudicial,  with 
[  •600  ]  or  without  the  authority  of  law,  to  render  a  •judgment  or 
decree  upon  the  rights  of  the  litigant  parties.  If  the  law  con- 
fers the  power  to  render  a  judgment  or  decree,  then  the  court  has  juris- 
diction ;  what  shall  be  adjudged  or  decreed  between  the  parties,  and 
what  is  the  right  of  the  case,  is  judicial  action  by  hearing  and  deter- 
mining it."     12  Pet  718. 

If  the  court  can  act  on  any  one  subject  of  the  petition,  any  matter, 
^'  on  which  the  plaintiff  asks  its  interposition  it  must  be  retained  ;  so 
that  the  true  inquiry  is,  not  as  to  the  extent,  but  the  existence  of  any 
jurisdiction,"  (lb.  732;)  if  any  case  is  made  out  for  its  exercise,  (13 
Pet  162,)  if  any  relief  can  be  given,  we  most  proceed.  8  Pet,  536, 
10  Pet  228. 

"  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause ;  and  whether  its  decision  be  cor* 
rect  or  otherwise,  its  judgment,  until  reversed|  is  binding  in  every 
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other  court  But  if  it  act  without  authority,  its  judgments  and  orders 
are  nullities.  They  constitute  no  justification,  and  all  persons  con- 
cerned in  executing  such  judgments  or  sentences  are  considered  in 
law  as  trespassers."     1  Pet  340 ;  S.  P.  2  Pet  163-169 ;  3  Pet  203. 

When  a  court  of  general  civil  jurisdiction  gives  judgment  for  a 
debt,  or  confirms  an  act  directed  to  be  done,  neither  the  existence  of 
the  debt,  or  validity  of  the  act  done,  can  be  afterwards  questioned, 
unless  on  appeal  or  writ  of  error ;  their  power  to  act  upon  the  sub- 
ject, to  judge  whether  the  debt  is  due  or  not  is  a  question  always 
open,  collaterally ;  but  if  they  can  act  upon  it  judicially,  their  errors 
however  apparent,  their  proceedings,  inverso  ordinej  or  contrary  to 
law,  have  no  efiect  on  their  jurisdiction,  or  the  validity  of  its  exer- 
cise, till  an  appellate  power  shall  reverse  them.  10  Pet  472-476 ; 
S.  P.  2  Pet  167, 169. 

If  the  judicial  function  has  been  exercised  by  lawful  authority,  the 
court  has  jurisdiction ;  otherwise  their  acts  are  coram  nonjudice.  lb. 
474. 

The  judgment  of  a  competent  court,  "  withdrawn  by  law  firom  the 
revision  of  this,"  is  a  sufficient  cause  to  detain  a  prisoner ;  we  can- 
not "look  beyond  the  judgment,  and  reexamine  the  charges  on 
which  it  was  rendered." 

The  judgment  of  a  court  of  record,  whose  jurisdiction  is  final,  is 
as  conclusive  on  all  the  world  as  the  judgment  of  this  court  would 
be.  It  is  as  conclusive  on  this  court  as  it  is  on  other  courts.  It  puts 
an  end  to  inquiry  concerning  the  fact,  by  deciding  it"  3  Pet.  202, 
203 ;  S.  P.  7  Wheat  42-46. 

The  circuit  court  for  the  District  of  Ck>Iumbia  is  a  court  of  record 
having  general  jurisdiction  over  criminal  cases.  An  olTence  cogniz* 
able  in  any  court,  is  cognizable  in  that  court.  K  the  offence  be 
punishable  by  law,  that  court  is  competent  to  inflict  the  punishment 
The  judgment  of  such  a  tribunal  has  all  the  obligation  which  the 
judgment  of  any  tribunal  can  have.  To  determine  whether  the 
offence  charged  in  the  indictment  be  legally  punishable  or  not,  is 
among  the  most  unquestionable  of  its  powers  and  duties.  The 
decision  of  the  question  is  the  exercise  of  jurisdiction,  whether  the 
judgment  be  for  or  against  the  prisoner,  the  judgment  is  equally 
binding  in  the  one  case  as  in  the  other,  and  must  remain  in  full 
force,  unless  reversed  regularly  by  a  superior  court,  capable  of  revers- 
ing it  K  this  judgment  be  obligatory,  no  court  can  look  behind  it 
If  it  be  a  nullity,  the  officer  who  obeys  it  is  guilty  of  false  imprison- 
ment"    lb.  203  to  209,  passim. 

These  principles  draw  the  line  between  jurisdiction  and  its  exercise 
80  clearly,  as  to  supersede  the  necessity  of  any  further  inquiry  what 

62* 
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they  are  respectively,  leaving  no  open  question,  except  their  applica- 
tion to  this  case,  which  is  an  application  or  motion  for  a  mandamus 
to  the  secretary  of  the  navy,  to  compel  him  to  pay  to  the  relator,  or 
to  issue  his  WEurant  for  the  pensions  claimed  by  her,  under  the  act 
and  resolution  of  congress  of  the  3d  March,  1837. 

The  first  proceeding  in  the  circuit  court  was  on  a  petition  and 
affidavit  in  the  proper  form,  praying  for  a  rule  to  show  cause  why  a 
mandamus  should  not  issue,  to  which  a  return  having  been  made,  it 
was  adjudged  to  be  sufficient,  and  the  motion  for  the  mandarnvs  was 
refused  to  be  granted.  Did  then  the  petition,  affidavit,  &c.,  present 
a  case  for  the  exercise  of  the  judicial  power  of  the  circuit 
[  •  601  ]  •  court,  or  was  it  a  matter  coram  nonjudice^  is  the  question ; 
for  if  they  could  inquire  into  it  as  judges,  they  had  power 
to  grant  the  rule,  however  erroneously,  illegally,  or  even  oppressively, 
they  might  act  in  doing  it  In  that  stage  of  the  cause,  the  pr6ceed- 
ing  was  on  the  case  as  made  out  by  the  relator,  which  might  justify 
the  rule ;  though  on  the  return  of  the  respondent  there  might  be 
conclusive  reasons  for  proceeding  no  further;  but  as  the  question  of 
jurisdiction  is  on  the  first  step,  all  questions  which  follow  it  are  maA 
ters  of  discretion  in  its  exercise,  so  that  the  only  inquiry  is,  whether 
the  case  is  "of  judicial  cognizance."     12  Pet.  623. 

In  ascertaining  the  jurisdiction  of  the  circuit  court  of  this  District, 
I  shall  confine  myself  to  the  opinion  of  this  court  in  the  United 
States  V,  Kendall,  in  which  it  was  decided  that  the  case  was  proper 
for  a  mandamusj  and  that  that  court  had  power  to  issue  it.  After  a 
review  of  former  decisions,  they  proceed :  "  The  result  of  these  cases 
clearly  is,  that  the  authority  to  issue  the  writ  of  mandamus  to  an 
officer  of  the  United  States,  commanding  him  to  perform  a  specific 
act  required  by  the  law  of  the  United  States,  is  within  the  scope  of 
the  judicial  powers  of  the  United  States  under  the  constitution." 
12  Pet  618. 

"  Congress  has  the  entire  control  of  the  District,  for  every  purpose 
of  government ;  and  it  is  reasonable  to  suppose  that  in  organizing  a 
judicial  department  here,  all  judicial  power  necessary  for  the  pur- 
poses of  government  would  be  vested  in  the  courts  of  justice.  The 
circuit  court  here,  is  the  highest  court  of  original  jurisdiction  ;  and  if 
the  power  to  issue  a  mandamus  in  a  case  like  the  present  exists  in 
any  court,  it  is  vested  in  that  court"     lb.  619, 

"  There  can  be  no  doubt  but  that  in  the  State  of  Maryland  a  writ 
of  mandamus  might  be  issued  to  an  executive  officer,  commanding 
him  to  perform  a  ministerial  act  required  of  him  by  law ;  and  if  it 
would  lie  in  that  State,  there  can  be  no  good  reason  why  it  should 
not  lie  in  this  District,  in  analogous  cases."     lb.  621.     The  comt 


JANUARY   TERM,   1840.  619 


ttm 


Decatnr  v,  Faalding.    14  P. 


tlien  decide  that  the  circuit  court  of  the  District  has  the  power  to  issue 
a  mandamtis,  under  the  first,  third,  and  fifth  sections  of  the  act  of  27th 
February,  1801 ;  (lb,  622;)  and  in  applying  the  law  to  the  case  be- 
fore them,  says :  "  There  was  no  want  of  jurisdiction  then  as  to  the 
person  ;  and  as  to  the  subject-matter  of  jurisdiction,  it  extends,  accord- 
ing to  the  language  of  the  act  of  congress,  to  all  cases  in  law  or 
equity.  This  of  course  means  cases  of  judicial  cognizance.  That 
proceedings  on  an  application  to  a  court  of  justice  for  a  mandamus^ 
are  judicial  proceedings,  cannot  admit  of  a  doubt ;  and  that  this  is  a 
case  in  law  is  equally  clear."     lb.  623,  624. 

The  court  then  construe  the  3d  section  of  the  act  of  the  27th  Feb- 
ruary, 1801,'  3  Story,  2089,  «  as  if  the  11th  section  of  the  act  of  13th 
February,  1801,*  had  been  incorporated  into  it,"  by  which  this  sec- 
tion declares,  "  that  the  circuit  courts  shall  have  cognizance  of  all 
cases  in  law  or  equity,  arising  under  the  constitution  and  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  made  under  their 
authority  ;  which  are  the  very  words  of  the  constitution,  and  which 
is  of  course  a  delegation  of  the  whole  judicial  power,  in  cases  arising 
under  the  constitution,  laws,  &&,  which  meets  and  supplies  the  pre- 
cise want  of  delegation  of  power,  which  prevented  the  exercise  of 
jurisdiction  in  the  case  of  M'Intire  v.  Wood,  and  IVTCluny  r.  Silli- 
man ;  and  must,  on  the  principles  which  governed  the  decision  of  the 
court  in  those  cases,  be  sufficient  to  vest  the  power  in  the  circuit 
court  of  this  District."  12  Pet.  626.  Its  judgment,  awarding  a  pe- 
remptory mandamus  against  the  postmaster-general,  was  accordingly 
affirmed.     Tide  6  Wheat.  600. 

As  the  authority  of  that  case  has  been  recognized  in  the  opinion 
of  the  court  delivered  in  this,  it  must  be  considered  as  settled,  that 
the  circuit  court  of  this  DistHct,  having  the  cognizance  of  all  cases  in 
law  or  equity,  and  being  a  court  of  general  jurisdiction,  is  invested 
with  the  whole  judicial  power  of  the  constitution,  in  relation  to  writs 
of  mandamus  ;  which  is  jurisdiction,  if  judicial  cognizance  of  the  per- 
son, the  subject-matter,  and  the  power  to  hear  and  deter- 
mine, is  *  jurisdiction  ;  and  of  consequence,  that  court  has  [*602  ] 
a  right  to  decide  every  question  which  arises  in  the  cause, 
when  their  first  step  is  judicial,  under  the  authority  of  law.  1  Pet. 
340. 

It  is  admitted  that  if  the  law  had  required  the  secretary  of  the 
nav^  to  do  a  ministerial  act,  the  jurisdiction  of  that  court  would  be 
unquestionable  ;  not  only  to  grant  the  rule  to  show  cause,  to  issue 
the  mandamus^  but  to  enforce  it  by  ultimate  process,  if  no  sufficient 
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cause  is  shown  to  the  contrary  in  the  retarn  ;  which  appears  to  me 
to  be  also  an  admission  that  that  court  may  and  must  judicially  in- 
quire  whether  the  act  enjoined  by  law  and  refused  to  be  performed, 
is  ministerial,  executive,  or  discretionary  in  its  nature.  It  is  of  the 
essence  of  the  jurisdiction  of  any  and  every  court  of  record,  which  is 
authorized  to  decide  on  any  class  of  cases  ;  to  inquire  whether  in  the 
one  before  them,  it  is  of  that  class  ;  whether  it  is  proper  for  the  exer- 
cbe  of  their  power,  and  how  it  shall  be  exercised ;  otherwise  its  action 
is  abortive,  and  its  proceeding  by  the  most  solemn  consideration  is  a 
Qullity,  if  their  jurisdiction  is  to  be  tested  by  the  judgment  which 
they  shall  render. 

If  a  decision  in  this  case,  that  a  mandamus  shaU  not  issue,  is  not  a 
nullity,  a  contrary  one  cannot  be,  for  such  a  decision  is  the  result  of 
a  judicial  inquiry  which  the  law  authorizes  to  be  made,  whether  the 
.  rule  shall  be  granted,  and  the  proceedings  be  followed  up  to  consum- 
mation, or  not ;  the  law  authorizes  this  inquiry  into  the  facts  of  the 
case,  and  the  judgment  of  the  court  puts  an  end  to  the  "  inquiry 
concerning  the  fact,  by  deciding  it"  To  determine  whether  the 
facts  of  the  case  are  legally  sufficient  to  award  the  process  of 
the  court,  ''  is  among  the  most  unquestionable  of  its  powers  and 
duties."  3  Pet.  203.  The  decision  of  these  questions  is  the  exer- 
cise of  jurisdiction,  whatever  judgment  may  be  given ;  and  if  the 
principles  laid  down  in  the  case  of  Kendall  are  law  in  this,  the  re- 
sult is  irresistible,  that  the  court  which  can  decide  the  facts,  and 
law,  on  which  the  granting  or  refusing  a  mandamus  depends,  has 
jurisdiction  to  hear,  determine,  and  render  a  judgment  on  the  appli- 
cation ;  which  is  conclusive  till  reversed. 

Wlien  this  court  has  most  solemnly  adjudged  that  the  authority  to 
issue  a  mandamus  "  is  within  the  scope  of  the  judicial  power  of  the 
United  States,  undet  the  constitution ; "  that  if  it  exists  in  any  court, 
it  is  vested  in  the  circuit  court  of  this  District ;  and  that  the  power  in 
that  court  to  exercise  this  jurisdiction,  "  results  irresistibly  "  from  the 
act  of  1801,  I  am  wholly  unable  to  reconcile  the  conclusion  formed 
in  this  case,  with  the  principles  and  premises  established  in  that,  or 
to  view  the  two  cases  in  connection  on  this  point,  without  the  con- 
viction that  they  are  entirely  repugnant,  as  well  in  principle  as  in 
their  consequences. 

It  is  the  settled  law  of  this  court  that  it  cannot  issue  a  mandamus 
to  a  public  officer,  in  virtue  of  its  original  jurisdiction.  1  Cranch, 
174,  &C. ;  12  Pet  621.  That  this  circuit  court,  by  its  original  gen- 
eral jurisdiction,  has  been  invested  with  this  power ;  that  it  exists  in 
no  other  court ;  is  within  the  scope  of  the  judicial  power  of  the  United 
States :  and,  consequently,  exclusively  within  the  judicial  cognizance 
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of  that  court.  An  award  of  a  peremptory  mandamus  to  the  head  of 
one  executive  department,  has  been  affirmed  as  an  act  within  the 
jurisdiction  of  the  court,  and  is  a  case  proper  for  its  exercise ;  because 
the  thing  commanded  to  be  done  was  ministerial  in  its  nature.  12 
Pet  618,  626. 

A  decision  of  the  same  court,  refusing  a  mandamus  to  another 
head  of  an  executive  department,  has  also  been  affirmed,  on  the 
ground  that  that  court  had  no  jurisdiction  of  the  case,  because  the 
act  which  that  officer  was  called  on  to  perform,  was  of  an  executive, 
discretionary  nature,  and  consequently  not  ministerial ;  from  which 
no  other  conclusions  can  result,  than  these  :*— 

1.  That  the  court,  which  has  exclusive,  original  jurisdiction,  to 
award  a  mandamus  to  a  head  of  department,  in  any  case,  the  only 
court  in  whom  this  power  is  invested,  has  neither  jurisdic- 
tion or  power  to  inquire  judiciaUy,  whether  *  the  act  which  [  *  603  ] 
is  the  subject  of  the  application  for  a  mandamus^  is  of  that 
nature  as  to  justify  the  awarding  of  this  writ,  and  of  consequence, 
cannot  decide  whether  it  shall  issue  or  not;  for  if  it  can  so  inquire  and 
decide,  that  is  necessarily  the  exercise  of  jurisdiction. 

2.  That  the  only  court  which  has  any  original  jurisdiction  over 
the  person  and  suoject-matter  to  which  the  application  for  the  man* 
damus  applies,  is  incompetent  to  hear  and  determine  it  on  its  merits ; 
if  this  court,  in  its  exercise  of  appellate  power  on  a  writ  of  error,  shall 
be  of  opinion  that  the  circuit  court  ought  not  to  award  the  mandamus 
in  the  case  before  them,  on  the  sole  ground  that  the  act  complained 
of  was  not  ministerial,  and  that  therefore  the  subject-matter  was 
coram  nonjttdice^  in  that  court. 

3.  Whence  it  follows,  that  this  court,  in  virtue  of  its  appellate  juris- 
diction, can  alone  exercise  the  judicial  power  of  the  United  States,  to 
hear  and  determine  a  case  on  a  mandamus^  which  turns  on  the  ques- 
tion, whether  the  act  sought  to  be  commanded  to  be  done,  was  of  a 
ministerial  nature,  a  proper  subject  for  the  writ,  or  of  an  executive, 
or  discretionary  character,  which  made  it  improper  to  issue  it.  In 
other  words,  that  the  award  of  a  mandamus,  in  a  case  where  its  award 
would  be  erroneous,  was  an  usurpation  of  the  judicial  function,  a 
nullity,  had  it  been  made  in  this  case ;  which  conclusions  can,  in  my 
opinion,  be  drawn  only  by  overlooking  the  settled  distinction  between 
jurisdiction  and  its  erroneous  exercise. 

Though  it  matters  not  for  the  purposes  of  this  case,  on  what  ground 
the  judgment  below  is  affirmed,  a  view  of  the  consequences  which 
must  result  from  a  denial  of  jurisdiction  under  the  opinion  of  this 
court,  must  lead  to  the  most  serious  considerations ;  for  the  want  of 
original  jurisdiction  leaves  a  judgment  rendered  in  a  case  coram  rwn 
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judicey  as  utterly  null  and  void,  when  objected  to  in  a  collateral  ac- 
tion, as  it  is  after  a  reversal  on  error.  Nay  more  so,  where  the  nullity 
arises  from  an  intrinsic  want  of  power ;  it  requires  not  the  action  of  an 
appellate  court  to  authorize  all  the  world  to  disregard  it ;  to  oppose 
even  by  force  the  officer  who  attempts  to  execute  any  order  or  judg- 
ment which  the  court  may  make  or  render,  and  makes  him  liable  to 
an  action  or  indictment,  if  he  actually  executes  it. 

Now  let  it  be  supposed  that  in  enforcing  a  proceeding  by  Tnandamus, 
the  marshal  or  the  defendant  is  maimed ;  an  indictment  is  found ;  it 
must  be  tried  in  the  circuit  court  of  this  District ;  they  decide  that 
they  had  jurisdiction  in  the  mandamuSy  and  power  to  issue  the  attach- 
nient ;  that  the  marshal  had  lawful  authority  to  execute  it  by  force ; 
if  resisted,  convict,  sentence,  and  imprison  the  defendant ;  the  hands 
of  this  court  are  paralyzed  by  its  own  decisions. 

The  sentence  of  the  circuit  court  is  final,  absolute,  and  conclusive 
of  the  facts,  as  well  as  the  law ;  it  is  withdrawn  from  any  revision  by 
this  court,  by  habeas  corpus^  7  Wheat  42 ;  3  Pet.  202,  209 ;  by  writ 
of  error,  3  Cranch,  170-172, 174 ;  or  mandamus^  3  Dall.  42 ;  13  Pet 
290, 408.  The  judgment  "  is  as  conclusive  on  all  the  world,  as  the 
judgment  of  this  court  would  be ;  as  conclusive  on  this  court  as  on 
other  courts,"  2  Pet  203 ;  though  this  court  should  be  of  opinion 
that  in  law  the  marshal  ought  to  have  been  convicted ;  lb.  209. 

^'An  imprisonment  under  a  judgment  cannot  be  unlawful,  unless 
that  judgment  be  an  absolute  nullity ;  and  it  is  not  a  nullity,  if  the 
court  has  general  jurisdiction  of  the  subject,  although  it  should  be 
erroneous ;  lb.  Let  this  principle  be  applied  to  a  mandamus^  accord- 
ing to  the  opinion  in  Kendall's  case,  it  will  be  manifest,  that  the 
circuit  court,  having  original,  exclusive,  and  general  jurisdiction  in 
this  case,  had,  if  that  case  remains  authoritative,  full  authority  to 
exercise  it,  by  any  order,  judgment,  or  process,  which  they  deemed 
to  be  called  for,  in  the  exercise  of  their  discretion,  on  the  exigencies 
of  the  cause.  It  does  not  come  within  any  power  of  this  court,  by 
looking  to  consequences,  to  remove  any  restrictions  on  its  appellate 
jurisdiction,  or  to  exercise  it  where  it  is  not  clearly  given ;  it  may 
decide  on  the  errors  of  inferior  courts,  in  assuming  or  exercising  their 
powers ;  but  if  it  is  admitted  that  they  have  jurisdiction  over 
[  •  604  ]  the  person  and  subject-matter,  and  *  power  to  issue  the  pro- 
cess in  question,  the  power  of  this  court  is  restricted  to  a 
revision  of  the  exercise  of  those  powers.  "Whether  such  a  restrictioD 
be  not  inconsistent  with  sound  public  policy,  and  does  not  materially 
impair  the  rights  of  other  parties,  as  well  as  of  the  United  States,  is 
an  inquiry  deserving  of  the  most  serious  attention  of  the  legislatore. 
We  have  nothing  to  do,  but  to  expound  the  law  as  we  find  it ;  the 
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defects  of  the  system  must  be  remedied  by  another  department  of 
government"  3  Wheat.  309.  "We  are  entirely  satisfied  to  admin* 
ister  the  law  as  we  find  it." 

"  The  argument  of  inconvenience  has  been  pressed  upon  us  with 
great  earnestness.  But  where  the  law  is  clear,  this  argument  is  of 
no  avail ;  and  it  will  probably  be  found,  that  there  are  also  serious 
inconveniences  on  the  other  side.  Wherever  power  is  lodged,  it  may 
be  abused.  But  this  forms  no  solid  objection  to  its  exercise.  Con- 
fidence must  be  reposed  somewhere ;  and  if  it  should  be  abused,  it 
will  be  a  public  grievance,  for  which  a  remedy  may  be  applied  by  the 
legislature,  and  is  not  to  be  devised  by  courts  of  justice."  7  Wheat 
45. 

"  The  question  whether  an  offence  was  or  was  not  committed,  that 
is,  whether  the  indictment  did  or  did  not  show  that  an  offence  had 
been  committed,  was  a  question  which  that  court  was  competent  to 
decide."  3  Pet  206.  So,  on  a  motion  for  a  mandamiAS^  the  question 
is,  whether  on  the  petition  and  affidavits  on  the  part  of  the  relator, 
a  rule  should  be  granted  to  show  cause,  or  the  writ  be  awarded,  or 
refused. 

"  The  cases  are  numerous,  which  decide  that  the  judgments  of 
courts  of  record  having  general  jruisdiction  of  the  subject,  although 
erroneous,  are  binding  until  reversed."  "  This  acknowledged  princi- 
ple seems  to  us  to  settle  the  question  now  before  the  court.  The 
judgment  of  the  circuit  court  in  a  criminal  case,  is  of  itself  evidence 
of  its  own  legality,  and  requires  for  its  support  no  inspection  of  the 
indictments  on  which  it  is  founded.  The  law  trusts  that  court  with 
the  whole  subject,  and  has  not  confided  to  this  court  the  power  of 
revising  its  decisions.  We  cannot  usurp  that  power,  by  the  instru- 
mentality of  the  writ  of  habeas  corptis.  The  judgment  informs  us 
that  the  commitment  is  legal,  and  with  that  information  it  is  our 
duty  to  be  satisfied."  lb.  207.  "Without  looking  into  the  indict- 
ments, &c,  we  are  unanimously  of  opinion,  that  the  judgment  of  a 
court  of  general  criminal  jurisdiction  justifies  this  imprisonment,"  &c., 
(though,  as  this  court  had  declared,  "  that  court  has  misconstrued  the 
law,  and  has  pronounced  an  offence  to  be  punishable  criminally, 
which,  as  we  may  think,  is  not  so,")  and  "  that  the  writ  of  habeas 
corpus  ought  not  be  awarded."  "  lb.  209.  These  acknowledged  prin- 
ciples must  apply  to  the  judgment  or  order  of  the  former  court  on  a 
mandamus^  as  it  has  the  same  original,  general,  and  exclusive  juris- 
diction in  those  cases,  as  it  has  on  criminal  ofiences ;  the  judgment  is 
of  course  equally  evidence  of  its  own  legality,  and  conclusive  till 
reversed;  the  only  difierence  between  the  two  classes  of  cases,  is 
dependent  on  the  question,  whether  this  court  has  power  to  revise  a 
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judgment  on  a  mandamus j  either  by  a  writ  of  habeas  corptis,  or  a  writ 
of  error. 

On  the  application  for  a  habeas  corpus^  this  court  must  see  that 
there  is  a  judgment  of  a  court,  having  acknowledged  power  to  act  in 
the  case ;  all  inquiry  thus  ceases,  as  this  court  cannot  look  beyond 
the  judgment ;  if  they  inspect  the  petition,  &c.,  to  ascertain  whether 
the  case  presented  is  one  proper  for  the  exercise  of  original  jurisdic- 
tion, they  usurp  it,  by  placing  themselves  in  the  seat  of  the  circuit 
court,  in  exercising  the  precise  function,  which  has  been  delegated  to 
that  court,  in  the  plenitude  of  judicial  power.  On  the  same  ground 
this  court  might  revise  the  judgment  of  a  circuit  court  held  in  a  State, 
on  an  action,  or  indictment,  by  habeas  corpus^  and  discharge  the  de- 
fendant from  imprisonment ;  not  because  the  court  below  had  not 
power  to  hear,  determine,  or  render  a  judgment ;  but  because  on  the 
case  as  it  appeared  by  looking  beyond  the  judgment,  it  ought  to  have 
been  for  the  defendant.  Such  power  has  never  been  asserted  or  ex- 
ercised in  relation  to  any  circuit  court ;  it  has  been  solemnly 
[  •605  ]  denied  as  to  the  court  of  this  *  District,  which  has  "larger 
powers,  in  cases  of  mandamuSy  than  any  other  court"  12  Pet 
615,  626.  If  a  writ  of  habeas  corpus  does  not  lie  on  its  judgments  in 
criminal,  and  other  civil  cases,  it  cannot  lie  on  a  judgment  in  a  case 
of  mandamus  ;  if  the  party  cannot  be  discharged  on  habeas  carpus^  it 
is  decisive  of  jurisdiction,  and  shows  most  clearly  that  the  only  ques- 
tions which  can  be  revised  relate  to  errors  alleged  on  matters  of  law, 
apparent  in  the  record  and  judgment. 

That  this  is  a  case  within  the  jurisdiction  of  the  circuit  court,  I  there- 
fore cannot  doubt ;  even  admitting  that  had  it  been  exercised,  in  any 
way  interfering  with  the  defendant,  under  the  circumstances  of  this 
case,  it  would  have  been  contrary  to  law,  on  the  true  construction  of 
the  act  and  resolution  of  congress ;  but  that  the  action  of  that  court 
can  be  declared  to  be  extrajudicial,  on  a  matter  within  their  acknowl- 
edged jurisdiction,  merely  because  it  related  to  an  act  which  this 
court  deem  not  to  be  ministerial,  seems  to  me  to  be  the  subversion 
of  principles  which  have  been  long  established,  and  till  now  have 
been  held  acknowledged  ones  in  every  past  adjudication. 

In  my  opinion,  there  can  be  no  subject  on  which  this  court  should 
act  with  more  caution,  or  adhere  more  steadily  to  the  marked  corner- 
trees  of  the  law,  than  those  which  point  to,  and  denote  the  line  be- 
tween the  jurisdiction  of  inferior  courts  and  its  exercise ;  indeed,  there 
is  no  subject  on  which  a  departure  from  an  established  principle 
would  more  radically  "  subvert  our  whole  system  of  jurisprudence-" 
9  Pet.  602.  When  it  is  considered  that  on  the  adherence  to  this  Une, 
or  a  departure  from  it,  every  order,  decree,  or  judgment  of  the  courts 
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of  the  United  States,  on  the  various  subjects  of  their  jurisdiction,  i» 
absolutely  conclusive  on  the  subject-matter  decided,  if  no  appeal  or 
writ  of  error  lies  or  is  taken  ;  or  an  absolute  nullity,  binding  neither 
on  other  courts,  parties,  or  the  of&cers  of  those  courts  which  render  a 
judgment,  who  may  refuse  to  execute,  or  become  punishable  in  exe« 
outing  it ;  the  inquiry  into  jurisdiction  becomes  a  question  of  the 
highest  import  If  the  past  adjudications  of  this  court  had  settled 
the  law  to  be,  that  on  the  question  whether  a  circuit  court  had  juris- 
diction of  an  action  of  ejectment  or  debt,  this  court  could  look  through 
the  judgment,  to  the  declaration  and  evidence,  when  the  parties  and 
subject-matter  were  confessedly  within  their  jurisdiction ;  and  make 
tiie  mode  in  which  it  had  been  exercised  by  a  judgment,  for  plaintifl^ 
or  defendant,  the  test  of  the  power  to  render  any  judgment  at  all ;  or 
if  it  had  the  right  on  an  indictment  and  sentence,  to  make  the  same 
inquiry,  when  the  power  of  the  court  to  try  and  punish  was  admit- 
ted; I  should  feel  bound  to  apply  the  same  principles  to  a  case  of 
mandamus^  in  the  circuit  court  of  this  District,  without  feeling  myself 
at  liberty  to  look  to  the  consequences.  But  finding  the  law  to  be 
settled  otherwise  in  all  other  cases,  and  being  wholly  unable  to  dis- 
cover in  the  decisions  of  this  court,  any  one  rule  or  principle,  which 
will  except  the  case  of  a  mandamus  from  the  application  of  the  casea 
cited,  I  feel  bound  to  examine  the  effect  of  testing  the  jurisdiction  of 
a  court  on  mandamtis,  by  a  rule,  which  is  repudiated  in  every  other 
ease,  civil  or  criminal.  The  difference  between  an  adherence  to,  or 
an  innovation  upon  established  principles  of  general  application,  on 
any  supposed  inconvenience,  seems  to  me  to  be  as  visible,  as  practi- 
cal, and  as  important,  as  the  difference  between  a  change  of  system 
of  jurisprudence  by  legislative  power,  and  the  assumption  of  a  power 
by  a  court,  to  make  it  what  it  ought  to  have  been  made  by  a  law. 
Being  fully  convinced  that  on  the  authority  of  this  court,  the  propo^ 
sition,  that  if  the  circuit  court  can  deliberate  by  judicial  power,  on 
granting  a  rule  to  show  cause  why  a  mandamus  should  not  issue  ;  all 
intermediate  questions  between  the  rule,  and  an  attachment,  are  and 
can  be  nothing  else  but  the  exercise  of  jurisdiction,  is  fully  supported, 
I  have  nothing  to  add  on  this  point. 

It  is  also  my  opinion,  that  the  acts  to  be  performed  by  the  secretary 
of  the  navy,  in  relation  to  the  payment  of  a  pension,  either  under  the 
general  laws,  or  the  special  resolution  in  favor  of  the  relator, 
if,  by  their  fair  construction,  she  was  *  entitled  to  the  extent  [  *  606  } 
of  her  claim,  are  of  a  purely  ministerial  nature,  according  to 
the  decisions  of  this  court 

If  the  right  of  the  relator  was  in  all  other  respects  clear,  except  so 
far  as  they  depended  on  the  construction  of  the  acts  of  congrest^, 
VOL.  XIII.  53 
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the  case  was  of  judicial  cognizance  only ;  the  duty  of  a  secretary  ia 
not  judicial;  it  is  not  his  province  to  construe  laws,  which  enjoin  on 
him  the  performance  of  definite  acts,  diiSerently  from  what  the  coarts 
have  done  or  may  do.  Where  the  law  directs  him  to  act,  he  must 
act  according'*to  law,  on  all  matters  where  his  duty  is  prescribed,  so 
as  to  restrain  his  discretion ;  as  the  commissioner  of  the  navy  pension 
fund,  he  decides  whether  the  applicant  comes  within  the  law,  on  the 
evidence  adduced  before  him  ;  but  when  he  has  decided  that  a  pen- 
sion is  due,  or  when  the  law  declares  that  a  person  named  is  entitied 
to  one,  and  prescribes  the  amount,  he  has  no  longer  a  discretion  to 
withhold  it.  The  ascertainment  of  the  date  at  which  the  pension 
commenced ;  its  amount,  and  duration ;  are  ministerial  acts  on  which 
discretion  is  excluded,  for  its  exercise  cannot  alter  either ;  if  the  pay- 
ment  is  a  right  of  the  applicant,  the  law  makes  it  a  duty  to  pay,  or 
give  a  warrant  for  payment  by  the  officer  who  holds  the  fund.  Thus, 
under  the  general  act,  it  is  enacted :  "  That  if  any  officer,"  &c.,  "  have 
died,"  &c.,  "  leaving  a  widow,  such  widow  shall  be  entitled  to  re- 
ceive," &c.,  4  Story,  2542  ;  or  resolved,  "  that  the  widow  of  the  late 
S.  D.  be  paid  from  the  navy  pension  fund  a  pension,"  &&,  lb.  2555; 
the  command  of  the  law  is  unqualified  in  both  cases  ;  if  the  applicant 
comes  within  the  description,  the  officer  whose  duty  it  is  to  pay,  or 
direct  the  payment,  has  no  discretion  to  do  it  or  not^  after  being  sat- 
isfied of  the  right  of  the  applicant,  as  one  of  the  beneficiaries  of  the 
law.  The  name  must  be  inscribed  on  the  pension  roll,  and  thence- 
forth, the  payment  is  but  the  execution  of  a  specific,  defined  duty,  pre- 
scribed by  law,  of  the  same  nature  as  entering  an  ascertained  credit, 
on  the  account  of  a  contractor  in  the  post-office  department,  12  Pet 
614 ;  the  issuing  a  patent,  after  all  the  requisites  of  the  law  have  been 
complied  with,  6  Wheat  600  ;  or  the  payment  of  a  liquidated  claim, 
under  a  special  act  of  congress  directing  it  to  be  done.  In  all  these 
cases,  the  act  tq  be  done  is  purely  ministerial ;  all  the  discretion  to 
be  exercised  has  been  exhausted ;  the  duty  is  positive,  by  the  com- 
mand of  the  law,  which  no  authority  can  supersede  or  grant  a  dispen- 
sation from  its  performance ;  nor  while  Kendall's  case  is  recognized 
as  authority,  can  the  nature  of  an  executive  office  exempt  the  incum- 
bent from  the  supervisory  power  of  a  competent  court,  in  a  case 
otherwise  proper  for  its  exercise.     12  Pet  610-615. 

The  judges  of  the  courts  of  the  United  States  are  not  clothed  with 
any  immunity  or  exemption  from  this  power;  it  is  applied  to  them; 
and  courts  of  record,  of  general  jurisdiction  to  the  extent  of  the  judicial 
power  of  the  United  States,  by  this  court,  and  on  the  same  principles, 
as  to  an  executive  officer,  by  the  court  of  this  District,  not  where  the 
law  confides  a  discretion  to  do  or  withhold  a  particular  act,  but  wherv 
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it  requires  it  to  be  done,  as  a  ministerial  duty.  As  where  the  law 
required,  that  after  the  court  had  rendered  a  judgment,  it  should  be 
signed  by  the  judge,  and  the  judge  died  after  the  rendition  of  the  judg* 
ment,  but  without  affixing  his  signature  to  the  record ;  his  successor 
refused  to  sign  it,  because  the  judgment  had  been  given  by  his  pre- 
decessor, and  this  court  held,  that  the  judge  in  office  had  a  discretion 
to  set  aside  the  judgment  by  granting  a  new  trial;  but  if  he  did  not 
exercise  his  discretion  by  doing  it  as  a  judicial  act,  he  was  bound  to 
sign  the  judgment  as  a  mere  ministerial  act  required  bylaw ;  in  order 
to  give  one  party  a  right  to  the  execution,  and  the  other  a  right  of 
appeal  or  writ  of  error.  In  the  opinion  of  this  court,  there  is  the  fol- 
lowing sentence,  which  is  too  appropriate  to  one  ground  of  objection 
to  the  jurisdiction,  and  action  of  the  circuit  court  in  this  case,  to  be 
omitted ;  it  is  this :  — 

"  But  the  district  judge  is  mistaken  in  supposing  that  no  one  but 
the  judge  who  renders  the  judgment  can  grant  a  new  trial. 
He,  as  the  successor  of  his  *  predecessor,  can  exercise  the  [  *  607  ] 
same  powers,  and  has  a  righl^  to  act  in  every  case  that  re- 
mains undecided  on  the  docket,  as  fully  as  his  predecessor  could  haVe 
done.  The  court  remains  the  same,  and  th6  change  of  the  incum- 
bent, cannot,  and  ought  not,  in  any  respect,  to  injure  the  rights  of 
litigant  parties."  A  peremptory  mcmdamtis  was  awarded.  8  Pet 
303,  304. 

In  this  case,  the  change  of  officers  who  had  the  disbursement  of  the 
pension  fund,  can  have  no  effect  on  the  rights  of  the  relator ;  a  refusal 
by  the  predecessor  of  the  present  incumbent,  is  now  legal  cause  for  his 
refusal  to  do  the  act  required,  had  it  been  enjoined  by  law ;  it  can  be 
considered  only  as  a  repeated  refusal  of  successive  applications,  hav- 
ing the  same  effect  as  if  made  to  himself  to  perform  the  same  minis- 
terial act,  which  it  would  have  been  the  duty  of  either  to  perform,  if 
the  right  claimed  had  existed ;  but  as  it  did  not  exist,  the  refusal  was 
justifiable. 

The  remaining  point  in  this  case  is,  whether  a  writ  of  error  lies 
from  this,  to  the  circuit  court  of  this  District,  to  remove  and  revise  the 
proceeding  on  mandanms  ;  which  I  shall  not  examine  in  detail,  as  my 
opinion  in  Holmes  v.  Jennison,  on  the  same  question,  in  the  kindred 
case  of  habeas  corpus^  is  given  at  length. 

If  this  question  remained  as  unembarrassed  by  the  authority  of  this 
court,  as  it  was  in  the  case  of  Holmes,  I  should  have  as  little  doubt 
in  this,  as  I  had  in  that  case ;  but  as  this  court  asserted  their  power 
to  issue  the  writ  of  error  in  the  case  in  7  Wheat  534,  and  acted  on 
it  in  12  Pet  608-626,  the  question  can  no  longer  be  considered  ex- 
dnsively  on  the  principles  of  the  common  law,  the  terms  of  the  Judi- 
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eiary  Act,^  or  analogous  decisions  of  this  court  Yet  as  the  case  in  7 
Wheat  did  not  call  for  any  action  of  this  court,  as  the  argument  is 
not  set  out,  or  any  authority  noted  in  favor  of  the  writ  of  error,  and 
the  court  confined  themselves  to  a  mere  declaration  that  it  would  lie, 
and  in  the  ease  in  12  Pet  this  question  was  argued  only  on  one 
side,  and  entirely  unnoticed  by  the  court  in  their  opinion,  it  cannot 
be  considered  as  conclusively  settled. 

That  the  great  questions  of  jurisdiction,  which  arise  in  this  court, 
in  oases  on  error  under  the  twenty-second  or  twenty-fifth  sections  of 
the  Judiciary  Act,  should  be  considered  with  the  greatest  delibera* 
tion,  and  remain  open  till  all  doubts  are  removed,  especially  in  cases 
where  the  common  law  is  decisive  against  the  jurisdiction,  no  one 
will  deny.  When  the  court  express  an  opinion,  or  act  in  a  case 
involving  their  jurisdiction,  in  which  there  is  either  no  argument,- a 
partial  one,  or  ez  parte  only ;  it  ought  not,  and  cannot  have  the  same 
weight  as  judicial  authority,  as  when  the  whole  subject  is  presented 
to  the  court ;  considered  as  it  may  be  elsewhere  than  in  open  court, 
it  is  necessarily  in  the  absence  of  counsel,  and  of  any  but  very 
limited  reference  to  adjudged  cases.  In  other  times,  this  court  often 
declared  that  a  point  decided  without  argument  remained  open  for 
consideration,  3  Cranch,  172 ;  6  Cranch,  317,  till  it  was  directly  made; 
even  on  a  question  of  jurisdiction,  which  was  for  the^  first  time  made, 
thirty-four  years  after  the  court  had  been  in  the  constant  exercise  of 
that  which  was  objected  to. 

In  Buel  z;.  Van  Ness,  it  was  objected  that  the  amount  of  the  judg- 
ment in  a  state  court,  was  not  sufficient  to  ground  an  appeal  or  writ 
of  error ;  this  court  say:  "  This  is  a  new  question.  Thirty-four  years 
has  this  court  been  adjudicating  under  the  twenty-fifth  section,  &c; 
and  familiarly  known  to  have  passed  in  judgment  upon  cases  of 
very  small  amount,  without  ever  having  its  attention  drawn  to  the 
construction,  &c.,  now  contended  for.  Nevertheless,  if  the  received 
construction  has  been  erroneously  adopted,  without  examination,  it 
IB  not  too  late  to  correct  it  now.  But  we  think  that  it  is  not  necessary 
to  sustain  our  practice,  upon  contemporaneous,  and  long-protracted 
expositions,  that  as  well  the  words  of  the  two  sections  under  which  we 
exercise  appellate  jurisdiction,  as  the  reasons  and  policy  on  which 
those  clauses  were  enacted,  will  sustain  the  received  distinction  be- 
tween the  cases  to  which  those  sections  extend."  8  Wheat  321,  322. 
As  no  past  opinion  of  this  court  has  taken  this  course, 
[  *  608  ]  in  considering  this  *  question,  I  hold  it  to  be  as  open  now 
as  it  was  in  the  case  just  quoted,  and  shall  pursue  that 
which  the  court  then  took. 


^  1  Stat9.  at  LATge,  78. 
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A  mandamus  is  directed  to  a  judge^  to  an  inferior  court,  or  an  offi- 
cer, commanding  the  performance  of  a  specific  act ;  but  it  lies  in 
neither  case,  on  any  matter  of  discretion,  or  to  coerce  the  judgment 
as  to  the  manner  of  acting,  where  the  law  permits  the  doing  or  re- 
fusing to  do  the  act ;  though  it  does  lie  to  enforce  the  performance 
of  a  mere  ministerial  act,  by  an  executive  officer,  12  Pet.  610;  a  judge 
or  court,  8  Pet  302 ;  which  they  have  no  "  authority  to  deny  or  con- 
trol." lb.  The  mandamus  acts  upon  no  right  of  the  respondent  of 
person  or  property,  where  he  has  no  interest  in  the  subject-matter,  as 
in  the  case  now  before  us.  "  The  real  parties  to  the  dispute,  are  the 
relator,  and  the  United  States,"  who  cannot  be  sued,  or  the  claim  be 
in  any  way  enforced  against  them,  without  their  consent  through  an 
act  of  congress ;  but  when  they  consent  to  submit  the  whole  subject 
of  pensions  to  an  officer  of  their  own,  and  impose  on  him  a  positive 
duty  to  pay,  he  is  the  mere  instrument  to  execute  the  law.  Vide  13 
Pet  611,  612. 

The  command  of  the  writ  of  mandamus^  is  no  "  final  judgment"  in 
a  cause  before  a  court,  '^  on  which  a  writ  of  error  may  issue  for  its 
reversal,"  8  Pet  303 ;  it  is  one  of  "  those  intermediate  proceedings, 
which  take  place  between  the  institution  and  trial  of  a  suit ;  obedience 
may  be  refused,  if  it  be  shown  that  there  are  matters  in  the  cause, 
which  are  within  the  discretion  of  the  court  below,  which  justify  the 
refusal,  8  Pet  589,  590 ;  and  what  is  conclusive  on  this  point,  is ; 
that  a  writ  of  error  may  be  dismissed  by  this  court,  for  the  want  of 
jurisdiction ;  as  was  done  in  12  Pet  140 ;  in  the  same  case,  in  which 
a  peremptory  ma/ndamus  had  been  awarded  four  years  before,  8  Pet 
304,  to  sign  a  judgment  previously  rendered ;  and  in  which  this  court 
refused  a  second  mandamus^  to  render  a  final  judgment  9  Pet  602, 
605.  All  that  this  court  can  do,  is  to  order  the  court  below  to  pro- 
ceed to  judgment ;  but  it  will  not  direct  in  what  manner  its  discretion 
shall  be  exercised,  8  Pet  304 ;  9  Pet  602,  603 ;  it  compels  them  to 
"  proceed  to  a  final  judgment,  in  order  that  we  may  exercise  the 
jurisdiction  of  review  given  by  the  law,"  12  Pet  622 ;  but  only  for 
that  purpose.     lb. 

A  mandamus  never  issues  to  an  executive  officer  to  control  his  dis- 
cretion or  judgment,  where  the  law  gives  him  any  right  to  deliberate, 
it  is  to  perform  ministerial  acts  which  the  law  has  enjoined  on  him ; 
the  mandamus  is  a  summary  order  to  enforce  the  duty,  by  supplying 
a  remedy  for  a  denial  of  an  existing  right,  where,  for  the  want  of  a 
specific  one,  there  would  otherwise  be  a  failure  of  justice.  12  Pet 
620.  The  writ  of  maiylamus^  like  the  writ  of  habeas  corpus^  is  a  writ 
of  right ;  but  the  proceeding  upon  it  is  matter  of  discretion,  in  nowise 
partaking  of  the  character  of  a  final  judgment,  its  effect,  or  an  award 
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in  the  nature  of  a  final  judgment,  which  can  be  revised  on  error ;  so 
the  law  has  been  finally  settled  in  England  by  the  house  of  lords, 
as  declared  and  recognized  by  this  court  in  6  Pet  657 ;  and  so  it 
must  be  considered  here,  unless  a  final  judgment  means  one  thing  in 
the  Judiciary  Act,  and  another  and  difierent  thing  at  common  law, 
which  distinction  is  negatived  in  the  same  case.  The  writ  of  man- 
damus,  as  known  to  the  common  law,  is  well  defined  in  1  Cranch, 
171;  6  Pet.  192,  and  12  Pet.  620;  it  is  a  prerogative  writ,  which  is 
bsued  from  the  court  of  king's  bench,  in  virtue  of  its  general  super- 
vising power  over  all  inferior  tribunals  and  officers,  to  compel  them 
to  do  what  that  court  has  determined,  or  supposes  to  be  consonant  to 
right  and  justice,  where  there  is  no  other  specific  remedy  prescribed. 
Yet  this  court  have  held,  that  the  mandatory  writ  in  the  register, 
which  issues  from  the  officina  brevium  under  the  seal  of  the  court  of 
chancery,  performs  the  same  office,  without  the  interference  of  the 
court  of  king's  bench.  5  Pet  192-194.  If  this  is  so,  then  there  is 
a  specific  remedy  by  an  appropriate  writ  in  the  register,  grantable  on 
motion  in  chancery;  there  is*  a  concurrent  jurisdiction  in  the  two 
courts ;  and  of  consequence,  it  would  seem  not  to  be  a  prerogative 
writ,  even  by  the  common  law,  when  directed  to  an  inferior  court; 
but  a  writ  in  the  nature  of  a  mandamus  described  in  12  Pet 
[  •  609  ]  622.  In  *  5  Pet  193,  a  m^ndamm  to  a  public  officer,  is  de- 
clared to  be  the  exercise  of  original  jurisdiction,  but  appel- 
late when  directed  to  a  court ;  the  power  of  this  court  to  issue  this 
writ  is  asserted,  under  the  thirteenth  section  of  the  Judiciary  Act,  to 
be  the  same  which  is  exercised  by  the  chancellor  in  England,  and  by 
Ihe  supreme  courts  of  the  States,  in  virtue  of  their  "  general  superin- 
tendence of  inferior  tribunals,"  and  the  court  use  this  language :  "  The 
Judicial  Act  confers  this  power  expressly  on  this  court  No  other  tri- 
bunal exists  by  which  it  can  be  exercised."  lb.  194.  In  12  Pet  621, 
"  the  power  to  issue  this  writ,  and  the  purposes  for  which  it  may  be 
issued  in  the  courts  of  the  United  States,  other  than  in  this  district, 
is  asserted  under  the  fourteenth  section,  as  a  power  common  to  this 
and  the  circuit  courts  in  the  States.  But  this  power  is  not  exercised 
as  in  England  by  the  king's  bench,  as  having  general  supervising 
power  over  inferior  courts,  but  only  for  the  purpose  of  bringing  the 
case  to  a  final  judgment  or  decree,  so  that  it  may  be  reviewed."  lb. 
622.  So  far  then  as  respects  a  mandamus  from  this  to  a  circuit  court, 
or  from  a  circuit  to  a  district  court,  it  is  clear  that  no  decision  upon 
such  writ  is  a  final  judgment  revisable  in  error  or  on  appeal,  as  well 
on  these  principles  as  the  following  language  of  this  court  in  9  Pet 
602,  in  an  unanimous  opinion  delivered  by  the  late  chief  justice  on  a 
motion  for  a  mandamus :  — 
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"  This  court  is  asked  to  decide  that  the  merits  of  the  case  are  with 
the  plainidfTs,  and  to  command  the  district  court  to  render  judgment 
in  their  favor.  It  is  an  attempt  to  introduce  the  supervising  power 
of  this  court  into  a  cause  while  depending  in  an  inferior  court,  and 
prematurely  to  decide  it.  In  addition  to  this  obvious  unfitness  of 
such  a  proceeding,  its  direct  repugnance  to  the  spirit  and  letter  of 
our  whole  judicial  system  cannot  escape  notice.  The  supreme  court 
in  the  exercise  of  its  ordinary  appellate  jurisdiction,  can  take  cogniz- 
ance of  no  case,  until  a  final  judgment  or  decree  shall  have  been 
rendered  in  the  inferior  court.  Though  the  merits  of  the  cause  may 
have  been  substantially  decided,  while  any  thing,  though  merely 
formal,  remains  to  be  done,  this  court  cannot  pass  upon  the  subject 
If  from  any  intermediate  stage  in  the  proceeding,  an  appeal  might 
be  taken  to  the  supreme  court,  the  appeal  might  be  repeated  to  the 
great  oppression  of  the  parties.  So  if  this  court  might  interpose  in 
the  progress  of  a  cause  by  way  of  mandamus^  and  order  a  judgment 
or  decree;  a  writ  of  error  may  be  brought  to  the  judgment,  or  an 
appeal  from  the  decree,  and  a  judgment  or  decree  entered  in  pur- 
suance of  a  mandamus^  might  be  afterwards  reversed.  Such  a  pro- 
cedure would  subvert  our  whole  system  of  jurisprudence." 

Taking  it  then  as  settled,  that  on  a  proceeding  by  a  mandamus  to 
an  inferior  court,  no  writ  of  error  lies,  I  now  proceed  to  inquire 
whether  it  will  lie,  when  the  mandamus  is  directed  to  an  officer  to 
perform  a  merely  ministerial  act,  by  a  court  having  original  jurisdic- 
tion to  award  the  writ,  as  the  court  of  this  district  is  admitted  to 
possess  by  the  acts  of  February,  1801,  referred  to  in  12  Pet  619,  622, 
624.  As  the  purposes  of  this  case  do  not  require  it,  I  shall  not 
examine  into  the  apparent  discrepancy  between  the  opinion  in  6  Pet 
and  12  Pet  on  the  nature  or  office  of  the  writ  of  mandamus,  whether 
they  depend  on  the  thirteenth  or  fourteenth  section  of  the  Judiciary 
Act ;  but  confine  myself  to  the  view  which  the  court  take  of  the  sub- 
ject, under  the  act  which  gives  jurisdiction  to  the  court  of  this  District 
to  award  it ;  which  is  this :  "  That  proceedings  and  an  application  to 
a  court  of  justice  for  a  mandamus^  are  judicial  proceedings,  cannot 
admit  of  a  doubt ;  and  that  this  is  a  case  in  law,  is  equally  clear.  It 
is  the  prosecution  of  a  suit,  to  enforce  a  right  secured  by  a  special 
act  of  congress,  requiring  of  the  postmaster-general,  the  performance 
of  a  precise,  definite,  and  specific  act,  plainly  enjoined  by  the  law.  It 
cannot  be  denied  but  that  congress  had  the  power  to  command  that 
act  to  be  done ;  and  the  power  to  enforce  the  performance  of  the  act, 
must  rest  somewhere,  or  it  will  present  a  case  which  has  often  been 
said  to  involve  a  monstrous  absurdity  in  a  well-organized  govern- 
ment, that  there  should  be  no  remedy,  although  a  clear  and  imdeni- 
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able  right  should  be  shown  to  exist,  and  if  the  remedy 
{  *  610  ]  cannot  be  applied  by  *  the  circoit  court  of  this  District,  it 

exists  nowhere.  But  by  the  express  terms  of  this  act,  the 
jurisdiction  of  this  circuit  extends  to  all  cases  in  law,  &c.  No  more 
genered  language  could  have  been  used ;  an  attempt  at  specification 
would  have  weakened  the  force  and  extent  of  the  general  words — all 
cases.  Here  then  is  the  delegation  to  this  circuit  court,  of  the  whole 
judicial  power  in  this  District,  and  in  the  very  words  of  the  constitu- 
tion, which  declares  that  the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  the  laws  of  the  United  States,"  &c. 
12  Pet.  623,  624. 

No  one  has  ever  denied  that  congress  has  power  by  the  constitu- 
tion to  give  authority  to  the  courts  of  the  United  States,  to  issue  a 
mandamus  to  an  inferior  court,  or  a  public  officer ;  the  only  objection 
to  its  exercise  by  this  court,  on  the  writ  directed  to  the  secretary  of 
state  was,  that  it  was  by  original  jurisdiction,  which  could  not  be 
granted  in  such  case.  1  Cranch,  175.  But  this  objection  cannot 
avail,  when  applied  to  a  court  of  general,  original,  and  exclusive  juris- 
diction, in  the  whole  range  of  the  judicial  power  of  the  constitution; 
which  necessarily  embraces  prerogative,  among  all  other  writs  known 
to  the  common  law,  or  the  laws  of  the  States  which  ceded  this  Dis- 
trict to  the  United  States,  with  powers  of  exclusive  legislation  in  and 
over  it  Such  is  the  jurisdiction  of  the  circuit  court  of  this  District, 
as  declared  in  the  above  extract  from  the  opinion  in  Kendall's  case, 
which  contains  in  substance  the  common  law  definition  of  the  pre- 
rogative writ  of  mandamus ;  whether  it  is  directed  to  a  court  or  an 
officer,  it  equuUy  comes  within  the  definition,  being  adapted  to  the 
exigency  of  the  case,  so  as  to  give  an  adequate  remedy  whenever 
there  is  an  existing  right  which  can  be  enforced  by  no  other  process, 
which  is  the  very  office  of  the  common  law  prerogative  writ.  There 
is  no  principle  of  law,  there  is  no  decision  of  this  court,  or  any  provis- 
ion of  any  act  of  congress,  which  discriminates  a  mandamus  to  a 
court,  from  one  to  an  officer,  either  in  its  nature,  the  action  of  the 
court  upon  it,  or  the  effect  thereof.  It  is  but  an  order  to  do  an  act, 
ministerial  in  its  nature,  enjoined  by  law  in  a  case  which  involves  no 
discrjetion,  or  leaves  any  alternative ;  such  an  order  is  never  made 
where  a  judicial  act  remains  to  be  done  by  a  court,  or  an  executive 
act  to  be  performed  by  an  officer  which  the  law  submits  to  the 
exercise  of  his  own  judgment  on  the  matter.  Thus,  in  8  Pet.  304, 
the  order  was  made  to  sign  a  judgment  previously  rendered,  because 
the  law  commanded  it ;  but  in  the  same  case,  the  court  refused  to 
order  a  judgment  to  be  rendered  for  the  plaintiff.  9  Pet.  602.  So  in 
Kendall's  case,  the  manddimus  was  properly  issued  for  the  reasons  as- 
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eigned,  the  act  commanded  was  purely  ministerial ;  it  was  refused 
in  this  case,  because  some  discretion  was  involved,  which  will  be 
found  to  be  the  turning  point  in  all  the  cases  at  common  law,  or  in 
this  court,  without  a  dictum  in  either  which  asserts  the  doctrine  that 
the  order  of  the  court  partakes  any  more  of  the  character  or  effect  of 
a  nnal  judgment  in  the  one  class  of  cases  than  the  other.  Each  is 
the  prosecution  of  a  suit  to  enforce  a  right,  secured  by  a  special  or 
the  general  law  which  governs  the  case ;  the  proceeding  is  the  same 
in  both,  from  the  presentation  of  the  petition  till  the  order  of  the 
court  is  made ;  and  when  made,  the  order  relates  to  a  ministeijjal  act, 
in  which  neither  the  court  nor  the  officer  has  any  interest,  unless  in 
cases  where  the  mandamus  restores  the  relator  to  an  office,  of  which 
he  has  been  ousted  by  an  illegal  act  But  in  such  cases  the  mandor 
mus  affects  only  the  possession.  Vide  12  Pet  620,  the  right  to  the 
office*  remains  open  on  a  quo  warranto. 

In  the  present  case,  the  writ  is  prayed  for  in  order  to  obtain  the 
payment  of  a  sum  of  money,  to  which  the  respondent  has  no  claim ; 
the  act  required  of  him,  is  to  sign  such  warrant  or  other  order  on  the 
officer  who  has  the  custody  of  the  pension  fund,  as  will  enable  the 
relator  to  receive  what  congress  haVe  appropriated  to  her  use. 
Whether  such  appropriation  has  been  made,  depends  on  the  con** 
struction  of  the  acts  of  congress ;  which  must  be  decided  by  the 
court,  and  not  the  secretary ;  if  the  right  to  the  sum  claimed  exists 
by  the  law,  its  payment  is  as  much  a  ministerial  act  in  signing 
the  warrant,  as  signing  a  judgment  already  rendered ; 
•  both  being  on  execution  of  the  command  of  the  law ;  [  •  611  ] 
there  is  no  principle  which  excludes  a  writ  of  error  in  one 
case,  that  can  justify  it  in  the  other.  The  only  question  in  this 
case  is,  whether  congress  has  directed  the  money  to  be  paid,  as  it 
was  in  Kendall's  case;  whether  the  credit  should  be  given;  when 
that  is  settled,  the  mandamus  only  enforces  the  right  of  the  relator, 
to  receive  that  which  congress  had  declared  belonged  to  her;  the 
awarding  the  writ  is  by  a  summary  order,  made  on  affidavit  and 
motion,  without  a  jury,  or  the  forms  of  the  common  law,  being  pur- 
sued, as  in  suits  commenced  by  original  writs.  Whether  the  subject* 
matter  of  the  order  relates  to  the  payment  of  money,  or  any  other 
act  of  a  ministerial  nature ;  the  nature  or  character  of  the  order  does 
not  become  that  of  a  final  judgment,  revisable  by  a  writ  of  error ;  the 
common  law  does  not  authorize  any  appellate  proceedings  on  a  pre- 
rogative writ;  the  Judiciary  Act  makes  no  provision  for  it;  and 
nothing  but  future  legislation,  can,  in  my  opinion,  convert  a  summary 
order  on  a  motion  or  rule,  into  a  final  judgment,  so  as  to  make  it 
cognizable  in  error.     The  reasoning  of  the  court,  in  9  Pet  602,  is 
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conclusive  that  error  does  not  lie  to  an  order  awarding  a  mandamus 
to  a  court.  It  is  admitted  that  it  does  not  lie  at  common  law  in  any 
case  of  mandamus  J  6  Pet  657 ;  for  which  one  reason  alone  is  suffi- 
cient to  show  the  true  policy  of  the  law.  That  as  this  remedy  was 
designed  to  be  a  speedy  one,  the  party  who  had  obtained  it  should 
not  lose  its  benefit  by  being  hung  up  by  a  writ  of  error,  (1  Strange, 
543 ;  8  Co.  127'' ;)  or,  in  the  language  of  this  court,  by  the  appeal 
being  "  repeated  to  the  great  oppression  of  the  parties,"  9  Pet  602; 
by  subjecting  them  to  all  the  delay  incident  to  an  appeal,  or  writ  of 
error ;  which  "  would  subvert  our  whole  system  of  jurisprudence,"  lb., 
if  a  summary  order  shall  be  deemed  a  final  judgment  or  decree. 

The  essence  of  a  prerogative  writ  is  in  the  promptitude  of  the 
remedy;  it  is  devised  to  create  one  where  none  adequate  existed; 
and  it  is  administered  so  as  to  meet  the  ends  of  justice  in  a  summary 
manner.  12  Pet.  620.  It  is  not  for  me  to  say,  whether  power  to  so 
act  ought  to  be  subject  to  revision ;  my  inquiry  is  only,  whether  the 
law  has  made  it  so,  by  prescribing  one  rule  for  the  case  of  ita  exer- 
cise on  a  court  or  judicial  officer,  and  a  different  one  for  an  executive 
or  ministerial  officer.  The  most  solemn  decisions  of  this  court  justify 
me  in  denying  the  existence  of  any  revising  power  in  the  first  classes 
of  cases ;  every  reason  and  principle  on  which  they  are  founded,  ap- 
ply equally  to  the  last  classes ;  and  where  I  find  that  the  only  cases 
in  which  the  existence  of  such  power  is  asserted  or  assumed,  contain 
no  reference  to  precedent  authority,  or  reasons  to  support  them,  I 
cannot  feel  bound  to  consider  the  law  to  be  so  settled  as  to  govern 
this  case.  Nor,  in  the  course  of  the  opinion  now  delivered  by  the 
court,  does  there  seem  to  me  to  be  such  a  train  of  reasoning,  or  refer- 
ence to  settled  principles,  as  to  overcome  the  weight  of  authority  in 
the  previous  adjudications  of  this  court 

In  referring  to  the  case  of  Weston  v.  Charleston,  in  2  Pet.  463, 
wherein  it  was  held  that  a  writ  of  error  would  lie  under  the  25th 
section,  to  the  refusal  of  a  state  court  to  award  a  prohibition,  I  think 
the  court  has  added  to  the  strength  of  their  own  opinion  but  little,  if 
any  thing,  in  principle  or  authority ;  for,  no  order  of  a  court  partakes 
less  of  the  character  of  a  final  judgment  in  a  suit,  than  an  order 
awarding  or  refusing  a  prohibition.  In  one  case,  an  inferior  court  is 
ordered  not  to  proceed  to  a  judgment,  but  to  surcease  action  in  the 
cause ;  in  the  other,  it  is  left  free  to  act ;  but  in  either  case,  the  only 
question  is,  whether  the  inferior  court  has  jurisdiction ;  if  they  have, 
it  cannot  be  controlled  in  its  exercise ;  if  they  have  not,  they  can 
render  no  judgment;  the  action  of  the  superior  court  must  neces- 
sarily be  confined  to  jurisdiction,  and  its  revision  by  this  court  can 
extend  no  further. 
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In  the  opinion  in  2  Pet.  no  adjudged  case  at  the  common  law  oi 
in  this  court  is  referred  to ;  its  jurisdiction  seems  to  be  assumed  more 
from  the  supposed  necessity  of  its  exercise,  than  from  any  principle 
of  law,  or  provision  in  the  Judiciary  Act;  and  no  argument 
was  had  on  this  point,  till  it  was  directed  by  the  court,  *  after '[  *  612  J 
an  argument  on  the  merits  at  a  preceding  term ;  for  which 
reasons  I  have  b'een  disposed  rather  to  look  to  this  case  as  a  beacon, 
than  to  adopt  it  as  a  precedent.  It  has  been,  in  my  opinion,  unfor- 
tunate for  this  court  that  the  course  of  argument,  in  cases  involving 
the  momentous  question  of  what  are  the  proper  subjects  for  the  exer- 
cise of  its  appellate  jurisdiction,  have  been  so  limited  as  it  appears 
in  the  reports  of  its  decisions  on  this  subject.  In  tracing  them  back 
to  the  organization  of  the  court,  it  will  be  found  that  forty  years  had 
elapsed  before  there  was  a  writ  of  error  sustained  on  a  prohibition; 
more  than  thirty,  before  it  was  asserted  that  it  would  lie  on  a  ma/i- 
damus;  fifty,  before  it  was  acted  on;  and  that  this  is  the  first  case 
in  which  it  has  been  held  to  lie  on  a  habeas  corpus^  This  afibrds,  it 
is  true,  no  conclusive  argument  that  the  power  exists  only  by  as 
sumption,  because  it  has  been  so  long  dormant ;  yet  it  afibrds  the 
most  powerful  reasons  for  the  most  thorough  consideration  of  a  case 
where  its  exercise  is  invoked  for  the  first  time  by  a  full  research  into 
the  principles,  the  analogies,  and  the  usages  ojf  law ;  which  define 
appellate  power  and  its  subjects,  according  to  the  common  law 
applied  to  the  Judiciary  Act,  which,  by  reference,  adopts  it  as  its 
basis. 

There  is  great  danger  of  error  in  bringing  any  case  within  the  22d 
or  25th  sections,  which  is  either  without  precedent  in  the  common 
law,  or  opposed  to  its  settled  principles ;  still  more  so,  when  both  ob- 
jections apply,  as  they  do,  in  the  case  of  a  prohibition ;  for  it  will  be 
found  very  difficult  to  exercise  under  the  Judiciary  Act  any  appellate 
power  which  is  repudiated  by  the  principles,  usages,  and  adjudged 
cases  of  the  common  law.  And  if  it  should  so  happen  that,  even  on 
the  fullest  consideration,  a  single  case  of  this  description  is  acted 
upon,  too  much  caution  cannot  be  used  in  most  thoroughly  examin- 
ing another  case,  supposed  to  be  analogous ;  d  fortiori^  where  the 
first  innovation  Was  without  argument;  a  partial  or  ex  parte  one,  or 
one  directed  on  second  thought,  after  the  merits  of  the  case  had  been 
discussed.  No  safer  course  can  be  adopted  than  was  taken  in  the 
case  in  8  Wheat  321,  322,  wherein  the  court  would  not  sustain  an 
unquestioned  practice  of  thirty-four  years,  "  by  contemporaneous  and 
long  protracted  exposition,"  in  the  actual  exercise  of  jurisdiction 
under  the  25th  section ;  but  justified  it  by  a  reference  to  "  the  reasons 
and  policy"  developed  in  that  and  the  22d  sections,  in  conferring 
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their  appellate  power.  Had  this  course  been  taken  in  this,  and  the 
case  of  Holmes  v.  Jennison,  14  Pet.  540,  by  investigating  the  groaods 
on  which  a  writ  of  error  had  been  sustained  on  a  prohibition,  instead 
of  assuming  that  position  as  impregnable,  then  holding  that  the  ap- 
pellate power  to  revise  the  proceedings  on  a  mandamus^  was  a  conse- 
quence resulting  from  its  exercise  in  a  case  of  prohibition ;  and  that 
the  same  power  over  a  habeas  followed  as  the  concltision  from  those 
premises,  the  final  result  would  have  been  more  satisfactory,  if  not 
entirely  different.     Where  this  chain  will  end,  no  one  can  tell. 

In  forming  my  opinion  in  this  and  the  case  of  Holmes,  I  have  been 
fully  convinced  that  it  is  founded  on  principles  too  well  established 
by  the  adjudged  cases,  books  of  authority,  and  the  decisions  of  this 
court,  to  be  shaken  by  the  case  of  Weston  v.  Charleston,  2  Pet.  449, 
or  those  which  are  dependent  upon  it ;  believing  that  that  case  rests 
alone  on  its  own  unsupported  authority.  I  cannot  recognize  it  as  a 
basis  for  this  or  the  case  of  Holmes.  Nor  can  I  feel  bound  to  con- 
sider the  point  as  settled,  so  as  to  exclude  further  consideration,  by 
reversing  the  course  now  taken  by  the  court ;  and  looking  through 
the  cases  of  habeas  corpus^  and  mandamus^  to  the  case  of  prohibition 
on  which  they  rest,  bringing  the  exercise  of  appellate  power  of  thb 
court  over  that  case  to  the  test  of  the  common  law,  the  Judiciary 
Act,  and  the  decisions  of  this  court,  cited  in  this,  and  the  opinion  in 
Holmes's  case,  which  have  hitherto  remained  without  notice  in  argu- 
ment or  opinion,  and  consequently  not  considered.  When  this 
course  shall  have  been  taken  by  the  court,  mine  will  conform  to 
whatever  conclusion  may  be  adopted ;  but,  while  those  cases  referred 
to  by  me  continue  unnoticed,  my  judgment  will  be  guided  by  them 

as  authoritative ;  and  until  they  shall  be  reconsidered  and 
[  *  613  ]  overruled,  I  cannot  but  consider  them  to  be  *  more  firmly 

rooted  and  planted  in  the  law,  more  congenial  to  its  prin- 
ciples, its  policy,  and  the  reasons  on  which  it  is  founded,  than  any 
decisions  which  have  been  since  made  to  the  contrary.  If  the  pur- 
poses of  justice  require  a  further  expansion  of  our  appellate  power,  it 
is  the  duty  of  congress  to  prescribe  it ;  but,  while  the  law  remains 
unchanged  by  legislative  power,  I  cannot  cease  to  deprecate  the  on- 
ward progress  of  jurisdiction,- by  step  on  step,  from  case  to  case,  to 
which  no  limit  seems  assignable,  so  long  as  the  emergency  of  a  cause 
can  be  held  to  justify  the  assumed  neqessity  for  the  exercise  of  that 
power,  where  it  is  not  clearly  within  the  provisions  of  the  Judiciary 
Act 

[  *  518  ]      *  Catron,  J.     Between  the  circuit  court  of  this  Districti 
and  the  executive  administration  of  the  United  States,  then 
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18  an  open  contest  for  power.  The  court  claims  jurisdiction  to  co- 
erce by  mandamus  in  all  cases  where  an  officer  of  the  government  of 
any  grade  refuses  to  perform  a  ministerial  duty,  and  of  necessity 
claims  the  right  to  determine,  in  every  case,  what  is  such  duty ;  or 
whether  it  is  an  executive  duty,  when  the  power  to  coerce  perform- 
ance is  not  claimed.  Where  the  line  of  demarcation  lies,  the  court 
reserves  to  itself  the  power  to  determine.  Any  sensible  distinction, 
applicable  to  all  cases,  it  is  impossible  to  lay  down,  as  I  think ;  such 
are  the  refinements  and  mere  verbal  distinctions,  as  to  leave  an  al- 
most unlimited  discretion  to  the  court  How  easily  the  doctrine  may 
be  pushed  and  widened  to  any  extent,  this  case  furnishes  an  excellent 
illustratioQ.  The  process  of  reasoning  adopted  by  those  who  main- 
tain the  power  to  assume  jurisdiction,  is,  that  where  a  right  exists  by 
law  to  demand  money  of  an  officer,  and  he  refuses  to  pay,  the  court 
can  enforce  the  right  by  mandamus;  and  to  ascertain  the  existence 
of  the  right,  it  is  the  duty  of  the  court  to  construe  the  law;  and  if  by 
such  construction  the  right  is  found,  and  the  refusal  to  pay  ascer- 
tained to  have  been  a  mistake,  then  the  officer  will  be  coerced  to  pay 
out  the  money,  as  a  ministerial  duty. 

In  most  cases,  (as  in  this,)  the  court  wiU  be  called  on  to  try  a 
contest  only  fit  for  an  action  of  assumpsit.  First,  it  must  ascertain 
the  existence  of  the  right,  from  complicated  facts,  and  the  construe^ 
tion  of  doubtful  laws;  this  found,  the  duty  follows ;  it  being  a  duty, 
it  is  for  the  court  to  say,  whether  it  is  clear ;  if  so,  being  an  ascer- 
tained duty,  and  clear,  then  coercion,  of  course,  would  follow. 

That  few  cases  of  contested  claims  against  the  government  would 
escape  investigation,  were  these  assumptions  recognized,  is  free  from 
doubt 

The  great  question,  then,  standing  in  advance  of  all  others  in  this 
cause,  and  the  only  one  I  feel  myself  authorized  to  examine,  is  the 
broad  one,  whether  the  circuit  court  of  the  District  of  Columbia  can, 
by  a  writ  of  mandamus,  force  one  of  the  secretaries  of  the  great  de- 
partments, contrary  to  the  opinion  and  commands  of  the  President 
of  the  United  States,  to  pay  money  out  of  the  treasury?  Mrs.  Decatur 
claimed  a  double  pension ;  a  single  one  was  paid  by  the  secretary  of 
the  navy;  she  demanded  the  additional  one,  amounting  to  nearly 
^0,000 ;  the  secretary  refused  to  pay  it ;  she  then  memorialized  the 
President  and  he  concurred  with,  and  affirmed  the  decision  of  the 
secretary,  that  the  claim  could  not  be  allowed ;  and  from  this  final 
decision  of  the  executive  department  of  the  nation,  Mrs. 
Decatur  appealed  in  the  form  of  a  *  petition  for  a  mandamus,  [  *519  ] 
to  the  circuit  court  of  the  District  6f  Columbia,  to  reverse 
VOL.  XIII.  54 
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and  annul  the  decision  made  by  the  secretary,  and  sanctioned  by  the 
President. 

The  court  assumed  jurisdiction,  compelled  the  United  States, 
through  the  secretary  of  the  navy,  to  file  a  long  answer ;  and  in  a 
tedious  lawsuit  to  defend  the  United  States.  That  he  did  so  suc- 
cessfully, is  of  little  consequence ;  the  evil  lies  not  in  the  loss  of 
$18,600  to  the  government,  but  in  the  concession  by  this  court,  that 
the  circuit  court  of  the  District  has  the  power  to  sit  in  judgment  on 
the  secretary's  decision ;  .to  reverse  the  same  at  its  pleasure,  and  to 
order  the  money  to  be  paid  out  of  the  treasury,  contrary  to  his  will, 
and  to  the  will  of  the  President,  and  that  of  all  those  intrusted  by  the 
constitution  and  laws  with  the  safe  keeping  of  the  public  moneys. 

Stripped  of  the  slight  disguise  of  legal  forms,  such  is  the  case 
before  us;  the  conflict  between  the  executive  and  judiciary  depart- 
ments could  not  well  be  more  direct,  nor  more  dangerous.  The  idea 
that  they  are  distinct,  and  their  duties  separate,  is  confounded,  if  the 
jurisdiction  of  the  court  below  is  sustained ;  placing  the  executive 
power  at  its  mercy,  in  case  of  all  contested  claims.  Few  can  be 
more  contested  than  the  one  before  us ;  if  jurisdiction  can  be  exer- 
cised in  this  instance,  it  is  difficult  to  see  in  what  others  it  does  not 
exist;  to  establish  which,  we  will  briefly  recapitulate  the  leading 
facts.  On  the  3d  of  March,  1837,  a  resolution  was  passed  by  con- 
gress, giving  a  pension  of  the  half-pay  of  the  late  Captain  Decatur, 
to  the  petitioner,  his  widow ;  and  on  the  same  day  a  bill  passed, 
giving  an  equal  pension  to  all  the  widows  of  naval  officers  and  sea^ 
men  who  had  died  in  the  service ;  with  this  difference  in  the  general 
law  and  the  resolution,  that  by  the  former,  the  half-pay  continued 
for  life,  and  by  the  resolution,  only  for  five  years,  if  the  petitioner  so 
long  lived,  and  continued  a  widow.  She  claims,  by  her  petition,  not 
only  the  half-monthly  pay  proper  of  a  post  captain  of  the  navy,  but 
for  daily  rations,  eight,  at  twenty-five  cents  each,  amounting  to  one 
half  of  $730  per  annum ;  and  also  interest  on  the  sum  withholden. 
These  claims  for  back  rations  and  interest  are  contrary  to  the  con- 
struction given  by  the  government  to  the  navy  pension  acts,  for  more 
than  forty  years.  To  cover  a  failure,  should  the  court  concur  with 
the  executive  departments  in  rejecting  these  claims,  the  petition  has 
a  double  aspect  in  the  form  of  a  bill  in  equity ;  first,  praying  for  the 
whole  sum  of  $18,597;  or  such  part  or  portion  thereof  as  the  court 
may  direct. 

It  was  first  called  on  to  decide  whether  the  United  States  owed 
the  petitioner  aiiy  thing ;  secondly,  how  much  ;  and,  thirdly,  whether 
there  was  any  money  in  the  treasury  belonging  to  the  navy  fund, 
out  of  which  the  claim  could  then  be  satisfied. 
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The  secretary  answers,  he  had  money  enough  of  the  fund  at  his 
control  when  he  made  the  answer,  if  the  old  construction  was  ad- 
hered to  by  the  court ;  but  if  he  was  adjudged  to  pay  the  ' 
petitioner  'for  rations  and  interest,  then  all  other  widows  [  *  520  ] 
and  orphans  provided  for  by  the  various  acts  of  congress, 
and  entitled  to  half-pay  out  of  the  fund,  would  likewise  be  entitled 
to  come  in  for  half-rations  and  interest ;  in  which  case,  he  would  not 
have  money  to  pay  the  claim,  but  that  the  fund  would  be  greatly  in 
arrear.  A  more  complicated  and  difficult  lawsuit  than  is  found  in 
this  cause,  rarely  comes  before  a  court  of  justice ;  and  to  be  com- 
pelled to  defend  which,  the  secretary  protests  :  "  Because  such  juris- 
diction in  this  court  would,  if  assumed,  operate  as  such  an  interfer- 
ence with  the  discharge  of  the  official  duties  of  the  undersigned,  as 
to  make  it  impossible  for  him  to  perform  them  as  required  and  in- 
tended ;  and  would  transfer  to  the  said  court  the  discharge  of  the 
said  duties,  and  the  whole  management  and  disposition  of  the  said 
fund ;  and  subject  all  applicants  for  pensions  to  the  delay,  expense, 
and  embarrassments  of  legal  controversies  as  to  their  rights,  and  to 
a  suspension  of  the  provisions  to  which  they  might  be  entitled  under 
the  laws,  till  these  controversies  were  judicially  decided. 

"  Because  such  a  jurisdiction  in  the  circuit  court  would  make  the 
United  States  suable  in  that  court ;  and  subject  the  money  of  the 
United  States  in  the  treasury  of  the  United  States,  to  be  taken 
therefrom  by  the  judgments  of  said  court. 

"  Because,  if  the  circuit  court  assumes  the  jurisdiction  of  compel- 
ling the  secretary  of  the  navy,  or  the  head  of  any  other  department 
to  revise  and  reverse  the  decisions  that  may  have  been  made  by 
their  predecessors  in  office,  these  officers  will  necessarily  be  taken 
off  from  the  discharge  of  their  immediate  and  most  urgent  public 
duties,  and  made  to  apply  their  time  and  attention,  and  that  of  the 
clerks  in  the  departments,  in  an  endless  review  and  reconsideration 
of  antiquated  claims  and  settled  questions ;  to  the  delay  and  hin- 
drance of  measures  of  vital  importance  to  the  national  welfare  and 
safety. 

"  For  these  and  other  reasons  which,  he  trusts,  will  be  obvious,  on 
further  consideration  to  the  court,  he  respectfully  objects  to  the  juris- 
diction assumed  in  this  case ;  and  will  now  proceed,  under  such  pro- 
test, to  show  cause  why  the  mandamus  prayed  for  should  not  be 
issued." 

He  was,  however,  compelled  to  defend  the  suit,  and  defeated  ^ the 
claim  upon  its  merits ;  the  discussion  of  which  took  up  two  days  in 
this  court. 

But  the  great  question  was  decided  below,  that  the  court  have 
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jurisdiction  and  power  to  order  money  to  be  paid  out  of  the  treasuiy 
of  the  United  States,  by  a  writ  in  the  nature  of  an  execution,  run- 
ning in  the  name  of  the  United  States,  commanding  the  government 
to  obey  its  own  authority.  Tliis  prominent  feature  of  the  writ  de- 
manded, it  is  impossible  to  disguise.  That  no  other  federal  circuit 
•  court  in  the  Union  has  power  to  issue  such  a  writ,  was  recognized  as 
settled  in  the  case  of  Stockton  and  Stokes  v.  The  Postmaster  gen- 
eral, by  this  court,  in  1838, 12  Pet.  624.  The  power  claimed  is  con- 
fined to  this  ten  miles  square.  And  what  is  the  extent  of 
[  *  521  ]  the  •  power  ?  To  overrule  the  decisions  of  the  five  great  de- 
partments, and  of  the  President,  extending  to  the  payment 
of  money,  the  delivery  of  commissions,  and  innumerable  other  mat- 
ters involved  in  the  complicated  operations  of  this  government, 
amounting  ea&  year  to  a  hundred  thousand  separate  transactions, 
to  say  the  least ;  the  validity  of  all  debatable  and  contested  claims 
are  holden  to  be  subjected  to  the  ordeal,  and,  on  their  rejection,  to 
the  supervision  of  the  curcuit  court  of  this  District.  Beyond  doubt, 
this  is  the  breadth  of  the  assumption  of  jurisdiction  put  forth  by  the 
cause  before  us.  The  entertaining  such  a  cause  is  calculated  to 
alarm  all  men  who  seriously  think  of  the  consequences.  It  is  an  in- 
vitation to  all  needy  expectants,  with  pretensions  of  claim  on  the 
government,  to  seek  this  superior  and  controlling  power,  (the  circuit 
court  of  this  District,)  and  invoke  its  aid  to  force  their  hands  into  the 
treasury,  contrary  to  the  better  judgment  of  the  guardians  of  the 
public  money.  Thousands  of  claims  exist,  quite  as  fair  on  their 
face,  and  as  simple  in  their  details,  as  is  this  of  Mrs.  Decatur,  that 
have  been  rejected.  She  has  been  allowed  to  appeal  to  the  court, 
and  been  heard ;  and  so  can  all  others.  The  assumption  of  powers 
need  not  be  pushed  further,  to  let  suitors  enough  into  the  court  to 
consume  the  time  and  absorb  the  attention  of  the  secretaries ;  a  prin- 
cipal business  of  theirs  presently  must  be,  to  sit  at  the  bar  of  the 
court  to  ward  off  its  mandate,  and  keep  its  officers  from  forcing  the 
money  out  of  the  public  treasury,  unless  this  court  arrests  the  at- 
tempt. Whether  well  or  ill  intended,  is  aside  firom  the  purpose ;  the 
assumption  and  exercise  of  the  power,  is  equally  poisonous  in  its 
consequences  to  the  country ;  it  takes  from  the  hands  of  those  the 
administration  of  public  affairs,  that  the  laws  and  the  people  of  this 
nation  have  intrusted  with  them;  it  brings  to  the  bar  of  the  court 
the  nation  itself ;  for  it  cannot  be  denied,  that  the  United  States  gov- 
ern%nent  is  the  real  defendant  in  this  cause ;  and  that  if  it  was  cast, 
it  would  be  forced  (on  this  cause  being  remanded  for  execution)  to 
open  the  treasury  according  to  the  dictates  of  the  circuit  court. 
The  origin  of  the  opinion  that  the  public  money  could  be  reached 
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through  such  instrumentality,  is  of  recent  date ;  its  history  will  be 
found  in  the  case  of  Stockton  and  Stokes  v.  The  Postmaster-generaL 
Money  was  not  there  asked  in  a  direct  form  ;  and  the  court  put  the 
case  upon  the  express  ground  that  the  defendant  ^  was  not  called 
upon  to  furnish  the  means  of  paying  any  balance  that  was  awarded 
against  the  department  by  the  solicitor  of  the  treasury.  He  was 
simply,  (say  the  court,)  required  to  give  the  credit ; "  and  this  was 
no  more  an  official  act,  than  the  making  of  an  entry  by  a  clerk,  by 
order  of  a  court  of  justice ;  it  was,  in  every  just  sense,  a  mere  minis- 
terial act  12  Pet  614.  Had  it  not  been  placed  on  this  narrow 
ground,  the  decision  could  not  have  been  made.  That  it  falls  short 
of  this  case,  is  admitted  ;  still,  it  was  then  manifest,  that  the  attempt 
to  push  the  doctrine  of  ministerial  duties  further,  so  as  to  reach  the' 
money  in  the  treasury,  would  follow ;  the  case  has  occurred,  andi 
must  be  met 

•  I  maintain  that  the  executive  power  of  this  nation,  [  *  622  J^ 
headed  by  the  President,  and  divided  into  departments  in 
its  administration  of  the  finances  of  the  country,  acts  independently 
of  the  courts  of  justice  in  paying  the  public  creditors ;  and  that  the- 
decision  of  the  secretary  of  the  navy  in  this  case,  affirmed  by  the^ 
President,  under  the  advice  of  the  attorney-general,  was  final  on  the- 
laws  as  they  stood;  and  that  the  petitioner  could  only  appeal  to* 
congress. 

And  here  it  may  be  safely  asked,  whether  the  secretary  and  Presi^ 
dent,  the  latter  elected  by  the  nation,  and  responsible  to  the  people^ 
directly,  and  to  their  representatives  in  congress,  each  exercising  an 
undoubtedly  legitimate  authority,  were  not  the  safest  and  best  to 
decide  on  the  rights  of  the  nation,  and  of  the  petitioner  seeking  jus- 
tice at  its  hands  ?  Is  the  country  known,  that  submits  the  adminis-^ 
tration  of  its  finances  to  the  courts  of  justice,  or  permits  them  tO' 
control  the  operations  of  the  treasury  ?  What  guarantee  have  the 
people  of  this  country  that  the  circuit  court  of  this  District  will  a& 
faithfully  perform  the  functions  they  have  assumed,  when  dealing 
out  the  public  money  to  satisfy  rejected  claims,  as  the  heads  of  the 
departments  ?  The  court  is  wholly  irresponsible  to  the  people  for 
its  acts ;  is  unknown  to  them ;  the  judges  hold  appointments  of  an 
ordinary  judicial  character ;  and  are  accidentally  exercising  jurisdic- 
tion over  the  territory  where  the  treasury  and  public  officers  are 
located.  Furthermore,  for  nearly  forty  years,  this  fearful  claim  ta 
power  has  neither  been  exerted,  nor  was  it  supposed  to  exist ;  but 
now  that  it  is  assumed,  we  are  struck  with  the  peculiar  impropriety 
of  the  circuit  court  of  this  District  becoming  the  front  of  opposition 
to  the  executive  administration. 

64* 
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Every  government  is  deemed  to  be  just  to  its  citizens ;  its  execu- 
tive officers,  equally  with  the  judges  of  the  courts,  are  personally 
disinterested  ;  and  why  should  not  their  decisions  be  as  satisfactory 
and  final  They  must  be  final,  in  most  instances,  in  the  nature  of 
things,  and  the  necessities  of  the  government.  Money  is  approini- 
ated  for  certain  objects ;  none  can  be  drawn  from  the  treasury  save 
according  to  some  law ;  of  the  obligations,  the  departments  must 
judge  in  a  prompt  manner ;  they  cannot  await  years  of  litigation  to 
learn  their  duties,  and  the  responsibilities  of  the  governments  from 
the  courts ;  the  secretary  of  the  navy  could  not  subject  to  want  and 
miseries  the  whole  of  the  widows  and  orphans  on  the  navy  pension 
list,  until  he  was  informed  by  the  court  of  this  District,  whether  Mrs 
Decatur  should  be  paid  her  claim  for  rations  and  interest ;  he  had  to 
proceed,  as  for  forty  years  and  more  his  predecessors  had  done,  and 
pay  out  upon  the  old  construction ;  nor  could  the  government  sub- 
mit to  its  alteration,  for  the  arrearages  would  have  exhausted  tiie 
fund,  possibly  for  the  next  ten  years,  and  left  most  of  the  widows 
and  orphans  dependent  upon  it  for  daily  bread,  in  utter  destitution. 
To  permit  an  interference  of  the  courts  of  justice  with  the  ac<M>untB 
and  affairs  of  the  treasury,  would  soon  sap  its  very  foundations; 
money  would  not  be  drawn  out  according  to  its  own  rules,  nor  could 
the  secretary  of  the  treasury  ever  inform  congress  of  the 
[  *  523  ]  *  amount  needed.  Congress  would,  of  necessity,  be  com- 
pelled to  consult  the  court,  not  the  secretary,  when  making 
appropriations.  This  case  again  furnishes  the  illustration ;  if  the 
courts  were  to  hold  that  Mrs.  Decatur  should  be  paid  the  $18,597, 
and  that  the  true  construction  of  the  acts  of  congress  was,  that  the 
widows  and  orphans  pensioned  on  the  navy  fund  should  receive,  in 
addition  to  the  half-monthly  pay,  half-rations,  and  interest  on  the 
arrearages,  then  an  addition  of,  possibly,  a  million  to  the  fund  would 
be  required. 

For  these  and  other  reasons,  the  court  below  had  no  jurisdiction 
of  the  subject-matter ;  and,  of  course,  no  authority  to  issue  the  man* 
damns  to  bring  the  secretary  before  it ;  and  therefore  I  hold  -the  suit* 
must  be  dbmissed,  and  the  judgment  affirmed. 

6  H.  92;  7  H.  189;  11  H.  272;  16  H.  268 ;  17  H.  226,  284;  4  Wat  622;  6  WaL  497; 

7  Wal.  847. 


Thb  United  States  v.  Samuel  B.  Stone. 

14  P.  524. 

Thif  conrt  has  not  jurisdiction  upon  a  certificate  of  division  of  opinion,  pro  firma,  in  a  en 
coit  court,  entered  in  a  case  irregalarly  transferred  there  from  the  district  court. 

Thb  case  is  stated  in  the  opinion  of  the  court 
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Oilpin^  (attorney-general,)  for  the  United  States. 
S.  B.  Stone  and  Sullivan^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •  625  J 

The  court  have  examined  the  record  in  this  case,  and  it 
is  evident  that  in  the  form  in  which  it  comes  before  us,  we  have  no 
jurisdiction. 

The  suit  appears  to  have  been  brought  in  the  district  court,  and  to 
have  been  carried  on  in  that  court  until  a  verdict  was  rendered.  It 
was  then  by  consent  of  counsel  transferred  to  the  circuit  court,  pre- 
cisely in  the  state  in  which  it  then  was ;  and  a  division  of  opinion 
then  entered,  jTfo/omia,  to  send  the  case  to  this  court 

All  of  this  appears  on  the  record ;  and  is  exceedingly  irregular. 
The  suit  was  brought  originally  in  the  district  court,  and  the  ver- 
dict rendered  there.  The  judgment  or  other  proceeding  on  that 
verdict,  ought  to  have  been  entered  there  also ;  and  it  was  altogether 
irregular  to  transfer  the  proceedings,  in  that  condition,  to  the  circuit 
court 

We  are  aware  that  in  some  cases,  where  the  point  arising  is  one 
of  importance  and  difficulty,  and  it  is  desirable  for  the  purposes  of 
justice  to  obtain  the  opinion  of  this  court,  the  judges  of  the  circuit 
court  have  sometimes,  by  consent,  certified  the  point  to  this  court, 
as  upon  a  division  of  opinion ;  when  in  truth  they  both  rather  seri- 
ously doubted  than  differed  about  it  We  do  not  object  to  a  prac- 
tice of  this  description,  when  applied  to  proper  cases,  and  on  proper 
occasions.  But  they  must  be  cases  sanctioned  by  the  judgment  of 
one  of  the  judges  of  this  court,  in  his  circuit  A  loose  practice  in 
this  respect,  might  render  this  court  substantially  a  court  for  the 
original  decision  of  all  causes  of  importance ;  when  the  constitution 
and  the  laws  intended  to  make  it  altogether  appellate  in  its  charac- 
ter, except  in  the  few  cases  of  original  jurisdiction  enumerated  in 
the  constitution. 

The  case,  as  sent  here,  involves  a  constitutional  question,  which 
is  argued  at  some  length  in  the  printed  brief;  and  this  furnishes  a 
still  stronger  objection  to  the  manner  in  which  the  point  is  brought 
before  us.  It  would  hardly  be  proper  for  this  court  to  express 
opinions  upon  constitutional  questions ;  when  it  appears,  clearly,  by 
the  record  that  there  is  no  suit  legitimately  before  it 

The  case  is  therefore  remanded  to  the  circuit  court  for  further  pro- 
ceedings, according  to  law. 

The  case  of  the  United  States  v,  Charles  A.  Woolsey,  having  been 
sent  here  in  like  manner,  must  also  be  remanded  for  the  reasons 
above  stated. 

6  H.  41;  7  H.  185;  18  H.  670;  8  Wal.  200. 
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United  States  v.  Gratiot    U  P. 

The  United  States,  Plaintiff  in  Error,  v,  John  P.  Gratiot,  Robert 
Burton,  Charles  S.  Hempstead,  and  Dickerson  B.  Moorehousb, 
Defendants  in  Error. 

14  P.  526. 

Under  the  act  of  congress  of  March  3,  1807,  (2  Stats,  at  Large,  448,)  the  President  had 
power  to  grant  a  license  for  one  year  to  smelt  lead  at  the  mines  in  the  State  of  lUinoii, 
reserving  a  rent  in  kind^  and  stipulating  for  certain  privileges  connected  tliercwith. 

The  power  of  congress  to  "  dispose  of  the  public  lands  is  not  limited  to  sales  thereof;  tfaej 
maj  be  leased. 

The  case  is  stated  in  the  opinion  of  the  court. 
Oilpiftj  (attorney-general,)  for  the  United  States. 
BenUynj  contra. 

[  •  634  ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  up  from  the  circuit  court  of  the  United 

States  for  the  district  of  Illinois.     It  is  an  action  of  debt  founded  on 

a  bond  given  by  the  defendants  to  the  United  States,  in  the  penalty 
of  $10,000,  bearing  date  the  1st  of  September,  1834,  wilji 

[  •  536  ]  a  •  condition  thereunder  ^Titten,  for  the  performance  of  cer- 
tain covenants  or  stipulations  contained  in  an  indenture 

referred  to,  and  bearing  even  date  with  the  bond,  and  called  a  license 

for  smelting  lead.     The  declaration  sets  out  the  condition  of  the. 

bond,  with  the  parts  of  the  indenture  referred  to  upon  which  breaches 

are  alleged  ;  and  then  assigns  the  breaches. 

The  defendants  crave  oyer  of  the  bond,  and  the  instrument  or 

indenture  referred  to  in  the  condition,  and  they  are  read  to  him  as 

follows :  — 

''  Know  all  men  by  these  presents,  that  we,  J.  P.  B.  Gratiot,  Robert 
Burton,  D.  B.  Moorehouse,  and  Charles  S.  Hempstead,  are  holden 
and  stand  firmly  bound  unto  the  United  States  of  America,  or  taeir 
certain  attorney,  in  the  penal  sum  of  $10,000,  current  money,  of  the 
said  United  States,  well  and  truly  to  be  paid  into  their  treasury ;  for 
which  payment,  well  and  truly  to-be  made,  we,  the  ^d  J.  P.  R 
Qratiot,  Robert  Burton,  D.  B.  Moorehouse,  and  Charles  S.  Hemp- 
stead, do  hereby,  jointly  and  severally,  bind  ourselves,  our  heirs,  ex- 
ecutors, and  administrators,  and  es^h  and  every  of  them,  jointiy, 
severally,  and  firmly,  by  these  presei^ts.  Signed  With  our  hands,  and 
sealed  with  our  seals,  this  1st  day  ^f  Septembet,  in  the  year  of  our 
Lord,  1834. 

^  The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  J.  P.  B.  Gratiot  and  Robert  Burton  have  obtained  from  the  agent 
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of  the  United  States  a  license,  bearing  date  the  1st  day  of  Septem- 
ber,  1834,  containing  stipulations  therein  more  particularly  described, 
to  smelt  lead  ore.  Now,  if  the  said  J.  P.  B.  Gratiot  and  Robert 
Burton  shall  faithfully  and  fiilly  execute  and  comply  with  the  terms 
and  conditions  set  forth  in  said  license,  then,  and  in  that  case,  this 
obligation  to  be  void  and  of  no  effect,  otherwise  to  remain  in  faU 
force  and  virtue. 

**  J.  P.  B.  Gratiot,  [seal..] 

Robert  Burton,  [seal.] 

Chs.  S.  Hempstead,       [seal.] 

J.  B.  MOOBBHOUSE,  [seal.] 

^  Witnesses  present :  Geo.  Goldthrop, 

Peter  Aydblott, 
Abraham  Blaylbn." 

"  License  for  Smelting. 

^^  This  indenture  made  and  entered  into  this  1st  day  of  Septemr 
ber,  1834,  between  Major  T.  C.  Legate,  superintending  the  United 
States  lead  mines,  acting  under  the  direction  of  the  secretary  of  war, 
of  the  first  part,  and  J.  P.  B.  Gratiot  and  Robert  Burton,  of  the 
second  part,  witnesseth :  — 

^  That  the  said  party  of  the  second  part  is  hereby  permitted,  by 
and  with  the  approbation  of  the  President  of  the  United 
States,  to  *  purchase  and  smelt  lead  ore  at  the  United  States  [  *  536  ] 
lead  mines,  on  the  Upper  Mississippi,  for  the  period  of  one 
year,  from  and  after  the  date  hereof,  upon  the  following  condition, 
namely :  — 

^  1.  All  purchases  or  other  acquisitions  of  ore,  ashes,  zinc,  or  lead, 
to  be  from  persons  authorized  to  work  the  mines,  either  as  lessees, 
smelters,  or  diggers,  and  from  no  others ;  and  no  ore  to  be  purchased 
from  the  leased  premises  of  any  person  without  his  permission. 

<<  2.  To  commence  smelting  as  soon  as  100,000  pounds  of  ore  are 
obtained,  and  to  continue  it  so  long  as  any  ia  on  hand ;  to  weigh  a 
charge  of  ore  for  the  log-furnace,  and  the  lead  produced  from  it, 
when  required  to  do  it  by  the  said  first  party  or  his  assistant. 

<<3.  To  keep  a  book  containing  an  accurate  account  of  all  ore, 
ashes,  or  zinc,  purchased  or  otherwise  acquired,  and  of  all  lead 
manufactured ;  which  book  shall,  at  all  times,  be  open  to  inspection 
of  the  said  first  party  or  his  assistant ;  and  to  furnish  a  transcript  or 
return  at  the  end  of  every  month,  agreeably  to  a  form  furnished  by 
the  said  first  party ;  which  book  and  returns  to  be  verified  on  oath  if 
required. 

^  4.  The  said  second  party  hereby  agrees  to  pay  the  first  party,  for 
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the  use  of  the  United  States,  six  pounds  of  every  hundred  pounds 
of  all  the  lead  smelted  by  him,  under  this  indenture,  to  be  paid 
monthly  in  clear,  pure  lead,  at  the  wareroom  on  Fever  River,  or  at 
such  other  place  near  the  mines  as  the  said  first  party  shall  direct, 
and  free  of  expense  to  the  United  States.  And  the  said  second 
party  is  not  to  sell,  or  remove  from  the  place  of  smelting,  in  any 
manner  whatever,  any  lead,  until  the  rent  be  paid  as  aforesaid. 
This  condition  is  subject  to  the  revocation  of  the  government,  upon 
giving  three  months'  previous  notice ;  at  which  time,  it  will  be 
optional  with  the  licentiate  to  accept  or  refuse  the  new  terms.  Upon 
his  refusal  to  accept,  then  this  license  shall  cease  and  determine. 

'^  5.  The  second  party  is  allowed  to  have  as  much  fuel  as  will 
suffice,  without  waste,  for  the  purpose  of  this  indenture,  and  to  cul- 
tivate as  much  land  as  will  suffice  to  furnish  his  teams,  &c.,  with 
provender. 

^  6.  It  is  understood  and  agreed,  between  the  aforesaid  parties, 
that  the  said  second  party  shall  not  employ,  in  any  manner,  any 
smelter,  lessee,  or  miner,  who  has  forfeited  his  license,  lease,  or  per- 
mit to  mine,  nor  any  other  person  who  is  at  the  mines  without  the 
authority  of  the  said  first  party ;  and  the  said  second  party  agrees 
not  to  employ  or  harbor  the  laborers  or  workmen  of  another  smelter. 
Sixty  days  are  allowed,  after  the  expiration  of  this  license,  to  close 
all  business  under  it ;  but  it  is  understood  that  no  purchase  or  haul- 
ing of  ore  is  to  take  place  after  the  license  is  expired.  The  bond 
given  for  the  faithful  performance  of  the  contract  is  to  be  in  fiill 
force  and  virtue  until  a  written  settlement  is  made. 

^  It  is  distinctly  understood  by  the  said  parties,  that  upon  proof 
being  afforded  to  the  first  party  that  either  of  the  foregoing  stipula- 
tions have  been  violated  or  not  complied  with,  he  may  de- 
[  *  537  ]  dare  this  *  indenture  null  and  void,  and  reenter  and  take 
possession  of  all  the  premises  as  if  no  such  agreement 
existed. 

"  Tho.  C.  Legate,        [seal.] 

Major  U.  &  Army^  Sup.  L,  Mines. 

J.  P.  B.  Gratiot,  [seal.] 

Robert  Burton,  [seal.] 

^  Witnesses  present:  Gteo.  Goldthorp, 

Peter  Aydelott, 
Abraham  Blaylen." 

Which  being  read  and  heard,  the  defendants  interposed  a  general 
demurrer  to  the  declaration,  and  upon  the  argument  of  the  demurrer, 
the  opinions  of  the  judges  were  opposed  upon  the  following  point:— 
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^  Whether  the  President  of  the  United  States  had  power  tmder 
the  act  of  congress  of  the  3d  of  March,  1807,  to  make  the  contract 
set  forth  in  the  declaration ; "  which  point  has  been  duly  certified  to 
this  court.  The  act  of  congress  referred  to  is  entitled,  '^  An  act  making 
provision  for  the  disposal  of  the  public  lands  situate  between  the 
United  States  military  tract  and  the  Connecticut  reserve,  and  for 
other  purposes." 

This  act  establishes  a  land-office,  and  makes  provisions  for  the 
disposal  of  the  lands  of  the  United  States  referred  to  in  the  title  of 
the  act ;  and  among  other  things,  the  5th  section  declares  as  follows : 
^  That  the  several  lead  mines  in  the  Indiana  territory,  together  with 
as  many  sections  contiguous  to  each  as  shall  be  deemed  necessary  by 
the  President  of  the  United  States,  shall  be  reserved  for  the  future 
disposal  of  the  United  States.  And  any  grant  which  may  hereafter 
be  made  for  a  tract  of  land  containing  a  lead  mine,  which  had  been 
discovered  previous  to  the  purchase  of  such  tract  from  the  United 
States,  shall  be  considered  fraudulent  and  null ;  and  the  President  of 
the  United  States  shall  be,  and  is  hereby  authorized  to  lease  any  lead 
mine,  which  has  been,  or  may  hereafter  be  discovered  in  the  Indiana 
territory  for  a  term  not  exceeding  five  years."  That  the  mines  now 
in  question  lie  within  the  territory  referred  to  in  the  act  of  congress, 
and  are  the  property  of  the  United  States  is  not  denied.  And  the 
constitution  of  the  United  States  (article  four,  section  three)  provides, 
^  That  congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  be- 
longing to  the  United  States."  The  term  territory,  as  here  used,  is 
merely  descriptive  of  one  kind  of  property,  and  is  equivalent  to  the 
word  lands.  And  congress  has  the  same  power  over  it  as  over  any 
other  property  belonging  to  the  United  States,  and  this  power  is 
vested  in  congress  without  limitation,  and  has  been  considered  the 
foundation  upon  which  the  territorial  governments  rest  In  the  case 
of  ATCulloch  V.  The  State  of  Maryland,  4  Wheat.  422,  the  chief 
justice,  in  giving  the  opinion  of  the  court,  speaking  of  this  article^ 
and  the  powers  of  congress  growing  out  of  it,  appUes  it  to 
territorial  *  governments,  and  says,  all  acjmit  their  constitu-  [  *538  ] 
tionality.  And  again,  in  the  case  of  the  American  Insur- 
ance Company  v.  Canter,  1  Pet  542,  in  speaking  of  the  cession  of 
Florida  under  the  treaty  with  Spain,  he  says :  That  Florida,  until  she 
shall  become  a  State,  continues  to  be  a  territory  of  the  United  States 
government,  by  that  clause  in  the  constitution  which  empowers  con- 
gress to  make  all  needful  rules  and  regulations  respecting  the  territory 
or  other  property  of  the  United  States.  If  such  are  the  powers  of 
congress  over  the  lands  belonging  to  the  United  States,  the  worda 
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^  dispose  of,"  cannot  receive  the  construction  contended  for  at  the 
bar ;  that  they  vest  in  congress  the  power  only  to  sell,  and  not  to 
lease  such  lands.  The  disposal  must  be  left  to  the  discretion  of  con- 
gress. And  there  can  be  no  apprehensions  of  any  encroachments 
upon  state  rights,  by  the  creation  of  a  numerous  tenantry  within 
their  borders,  as  has  been  so  strenuously  urged  in  the  argument.  The 
law  of  1807,  authorizing  the  leasing  of  the  lead  mines,  was  passed  be- 
fore Illinois  was  organized  as  a  State,  and  she  cannot  now  complain 
of  any  disposition  or  regulation  of  the  lead  mines  previously  made  by 
congress.  She  surely  cannot  claim  a  right  to  the  public  lands  within 
her  limits.  It  has  been  the  policy  of  the  government,  at  all  times  in 
disposing  of  the  public  lands,  to  reserve  the  mines  for  the  use  of  the 
United  States.  And  their  real  value  cannot  be  ascertained,  w^ithout 
causing  them  to  be  explored  and  worked,  under  proper  regulations. 
The  authority  given  to  the  President  to  lease  the  lead  mines,  is  limited 
to  a  term  not  exceeding  five  years ;  this  limitation,  however,  is  not  to 
be  construed  as  a  prohibition  to  renew  the  leases  from  time  to  time, 
if  he  shall  think  proper  so  to  do.  The  authority  is  limited  to  a  short 
period,  so  as  not  to  interfere  with  the  power  of  congress  to  make 
other  disposition  of  the  mines,  should  they  think  proper  so  to  do. 
Does,  then,  the  contract  upon  which  the  present  action  is  founded, 
fall  within  the  authority  given  to  the  President  to  lease  the  lead 
mines  ?  Or,  in  other  words,  is  this  contract  a  lease  within  the  mean- 
ing of  the  law  ?  In  construing  this  contract,  the  bond,  and  what  is 
called  the  '<  license  for  smelting,"  are  to  be  taken  as  parts  of  the  same 
instrument,  and  purport  to  have  been  made  by  the  defendants,  with 
T.  C.  Legate,  superintendent  of  the  United  States  lead  mines,  acting 
under  the  direction  of  the  secretary  of  war,  who  must  be  presumed 
to  be  acting  under  the  authority  of  the  President ;  especially  as  the 
permission  given  by  the  contract  in  terms,  is  said  to  be  by  and  with 
the  approbation  of  the  President  of  the  United  States.  This  con- 
tract purports  to  be  a  license  for  smelting  lead  ore ;  and  it  is  objected 
that  this  is  not  a  lease  within  the  meaning  of  the  act  of  congress. 
But  this  objection  is  not  well  founded.  It  is  a  contract  for  one  year, 
and  of  course,  within  the  time  limited  by  the  law,  which  gives  to  the 
President  authority  to  lease  for  five  years.  Is  it,  then,  a  lease  ?  The 
legal  understanding  of  a  lease  for  years  is,  a  contract  for  the  posses- 
sion and  .profits  of  land  for  a  determinate  period,  with  the  recompense 
of  rent.  The  contract  in  question  is  strictly  within  this 
[  *  539  ]  definition.  The  *  business  of  smelting  is  a  part  of  the  op- 
eration of  mining,  although  it  may  be  a  distinct  branch  from 
that  of  digging  the  ore ;  but  the  law  ought  not  to  be  so  construed  as 
to  require  the  whole  operation  to  be  embraced  in  the  same  contract 
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They  are  different  operations,  requiring  different  qualifications,  and 
distinct  regulations.  This  contract  is  for  the  possession  of  land. 
The  work  is  to  be  performed  at  the  United  States  lead  mines,  and 
must  of  course  be  performed  within  the  limits  prescribed  by  law 
to  be  attached  to  such  mines.  And  there  is  an  express  permission  to 
use  as  much  fuel  as  is  necessary  to  carry  on  the  smelting  business, 
and  to  cultivate  as  much  land  as  will  suffice  to  furnish  teams,  &c. 
with  provender ;  and  there  is  an  express  reservation  of  the  rent  of  six 
pounds  of  every  100  pounds  of  lead  smelted,  with  special  and  par- 
ticular stipulation  for  securing  the  same.  It  is  not  necessary  that  the 
rent  should  be  in  money.  If  received  in  kind,  it  is  rent,  in  contem* 
plation  of  law. 

We  are  accordingly  of  opinion,  that  the  question  certified  in  the 
record,  must  be  answered  in  the  affirmative. 

9  H.  451  ;  16  H.  164. 


George  Holmes,  Plaintiff  in  Error,  v,  Silas  H.  Jennison,  Grovernor 
of  the  State  of  Vermont,  and  John  Starkweather,  Sheriff  of  the 
County  of  Washington,  in  the  said  State  of  Vermont,  and  their 
successors  in  office.  Defendants  in  Error. 

14  F.  540. 

Under  the  25th  section  of  the  Jadiciarj  Act,  (1  Stats,  at  Large,  85,)  this  oonrt  has  not  juris- 
diction of  a  writ  of  error  to  a  state  conrt,  to  revise  its  decision  upon  a  writ  of  habeas  corput, 
remanding  a  prisoner  to  the  costody  of  the  sheriff,  to  be  delivered,  under  a  warrant  from 
the  govcnior  of  the  State,  to  the  authorities  of  a  foreign  country,  to  bo  there  tried  for  an 
alleged  murder. 

The  case  is  stated  in  the  opinion  of  Mr.  Chief  Justice  Taney. 
Van  Nessj  for  the  plaintiffl 
No  counsel  contrd. 

Taney,  C.  J.  The  court  have  held  this  case  under  consideration 
for  some  time ;  and  as  the  end  of  the  term  is  now  approaching,  it  is 
proper  to  dispose  of  it.  The  members  of  the  court,  after  the  fullest 
discussions,  are  so  divided  that  no  opinion  can  be  delivered  as  the 
opinion  of  the  com-t.  It  is  however  deemed  advisable,  in  order  to 
prevent  mistakes  or  misconstruction,  to  state  the  opinions  we  have 
respectively  formed.  And  in  the  opinion  which  I  am  now  about  to 
express,  I  am  authorized  to  say  that  my  brothers  Story,  M'Lean, 
and  Wayne  entirely  concur. 

This  case  presents  a  question  of  great  importance,  upon  which 
eminent  jurists  have  differed  in  opinion.  Can  a  State,  since  the 
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adoption  of  the  constitution  of  the  United  States,  deliver  up  an  in* 
dividual  found  within  its  territory  to  a  foreign  government,  to  be 
there  tried  for  offences  alleged  to  have  been  committed  against  it? 
This  involves  an  inquiry  into  the  relative  powers  of  the  federal  and 
state  governments,  upon  a  subject  which  is  sometimes  one  of  great 
delicacy.  In  the  case  before  us,  the  party  concerned  is  an  obscure 
individual,  not  a  citizen  of  the  United  States,  and  who  is  not  likely 
to  attract  any  great  share  of  public  attention.  But  in  times  of  war 
and  of  high  excitement,  the  principle  now  to  be  decided  may  reach 
cases  where  great  public  interests  are  concerned,  and  where  the  sur^ 
render  may  materially  affect  the  peace  of  the  Union.  We  are  fully 
sensible  of  the  importance  of  the  inquiry,  and  of  the  necessity  of 
approaching  it  with  the  utmost  deliberation  and  caution. 

There  is,  however,  a  preliminary  point  to  be  disposed  of.  It  has 
been  suggested  that  the  question  above  mentioned  cannot  be  brought 
here  in  the  form  in  which  it  appears  in  this  record ;  and  that  we 
have  not  jurisdiction  to  reexamine  the  judgment  of  the  supreme 
court  of  Vermont,  pronounced  in  a  summary  proceeding  by  habeas 
corpus. 

The  case  in  the  record  is  this :  George  Holmes,  the  plaintiff  in 
error,  was  arrested  in  the  State  of  Vermont,  on  a  warrant  or  order 
issued  by  Silas  H.  Jennison,  as  governor  of  the  State,  and  directed 
to  John  Starkweather,  sheriff  of  the  county  of  Washington,  in  said 
State,  setting  forth  that  an  indictment  had  been  found  by  a  grand- 
jury  of  the  district  of  Quebec,  in  the  British  province  of  Liower 
Canada,  against  the  said  Holmes,  for  the  crime  of  murder,  alleged 
to  have  been  committed  within  the  said  district  of  Quebec ;  and  that, 
as  it  was  fit  and  expedient  that  he  should  be  made  amenable  to  the 
laws  of  the  country  where  the  offence  was  charged  to  have  been 
committed,  the  said  Starkweather  was  commanded  to  convey  the 
body  of  the  said  Holmes  to  some  convenient  place  on  the  confines 
of  the  State  of  Vermont,  and  the  Province  of  Lower  Canada,  and 
there  deliver  him  to  such  persons  as  might  be  empowered  by  the 
Canadian  authorities  to  receive  him ;  to  the  end  that  he  might  be 
there  dealt  with  as  to  law  and  justice  appertained. 

On  the  application  of  Holmes,  a  writ  of  habeas  corptis  was  issued 

by  the  supreme  court  of  the  State  of  Vermont,  command- 

[  •  662  ]  ing  the  *  said  Starkweather  to  bring  into  court  the  body  of 

the  said  Holmes ;  and  in  the  return  to  this  writ,  the  warrant 

or  order  of  the  governor  of  the  State,  as  above  described,  was  set 

forth  as  the  caase  of  the  said  arrest  and  detention. 

Holmes  being  brought  into  court,  in  obedience  to  the  said  writ  of 
habeas  corpus^  his  counsel  moved  for  his  discharge ;  and  at  the  same 
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time  introduced  in  evidence  certain  documents  which  appear  in  the 
record,  (but  which  it  is  unnecessary  to  state  here,)  for  the  purpose 
of  showing  that  the  governor  had  no  lawful  right  to  surrender 
him. 

The  record  then  proceeds  to  state  the  judgment  of  the  court  in  the 
following  words :  "  Whe  "/ore,  after  a  full  hearing  of  the  parties,  and 
all  and  singular  the  premises  aforesaid  being  seen  and  fully  exam- 
ined, it  is  adjudged  by  the  court  here,  that  the  aforesaid  cause  of 
detention  and  imprisonment  of  the  said  George  Holmes  is  good  and 
sufficient  in  law ;  and  that  he  be  remanded  and  held  accordingly, 
under  the  process  set  forth  in  the  return  to  this  writ  of  habeas 
corpus?' 

It  wiU  be  seen,  from  the  foregoing  statement,  that  the  proceedings 
in  question  were  in  the  highest  court  of  the  State  of  Vermont ;  that 
the  judgment  is  formally  and  fully  entered  on  its  records ;  and  it  is 
evident,  from  the  very  terms  of  the  judgment,  that  the  validity  of  the 
governor's  warrant  was  drawn  in  question,  and  decided  by  the  court. 
It  will  hardly  be  said,  after  this  judgment,  that  the  governor  was  not 
acting  in  this  business  under  the  authority  of  the  State.  There  is 
indeed  no  statute  of  Vermont  giving  him  the  power  he  exercised. 
But  his  conduct  has  been  fully  examined  by  the  highest  judicial  tri- 
bunal in  the  State,  and  they  have  adjudged  that  the  warrant  issued 
by  him  was  authorized  by  law,  and  bound  the  sheriff  to  hold  the 
prisoner,  and  deliver  him  in  the  manner  directed  to  the  Canadian 
authorities.  We  must  receive  this  decision  as  conclusive  evidence 
of  the  laws  of  Vermont  upon  this  subject ;  and,  consequently,  the 
proceedings  of  the  governor  must  be  taken  as  justified  by  the  laws 
of  the  State,  and  treated  as  an  authority  exercised  under  it.  HerCi 
then,  is  precisely  one  of  the  cases  in  which  the  writ  of  error  is  given 
in  the  25th  section  of  the  act  of  1789. 

The  authority  was  exercised  by  Governor  Jennison  under  the 
State.  That  authority  has  been  drawn  in  question  in  the  highest 
court  of  law  in  the  State,  upon  the  ground  that  it  was  repugnant  to 
the  constitution  of  the  TJnited  States  ;  and  the  decision  was  in  favor 
of  the  validity  of  the  authority  so  exercised.  The  only  inquiry,  there- 
fore, upon  the  question  of  jurisdiction,  is,  whether  there  has  been 
such  a  judgment  in  such  a  proceeding  as  is  described  in  that  section ; 
in  other  words,  whether  the  judgment  of  the  supreme  court  of  Ver- 
mont, above  stated,  was  a  "  final  judgment "  "  in  a  suit,"  within  the 
meaning  of  the  act  of  congress. 

As  to  the  final  character  of  the  judgment,  the  question  may  be 
disposed  of  in  a  few  words.  In  order  to  determine  whether  a  judg- 
ment is  final  or  not,  we   must  first  inquire  what  is  in  contro- 
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[  •  663  ]  versy.  *  In  this  case,  the  validity  of  the  governor's  warrant 
was  the  only  question  before  the  supreme  court  of  Vermont, 
and  that  question  was  certainly  finally  settled ;  for  the  court,  in  so 
many  words,  adjudged  that  the  cause  of  the  detention  and  imprison- 
ment of  Holmes  was  good  and  sufficient  in  law ;  and  nothing  more 
remained  in  the  case  for  the  action  of  the  court  The  sherifi^  upon 
their  judgment,  must  have  proceeded  to  execute  the  warrant,  and 
have  delivered  the  prisoner  to  the  Canadian  authorities  without  far- 
ther delay,  if  the  proceedings  had  not  been  suspended  in  consequence 
of  the  writ  of  error  to  this  court 

In  the  case  of  Weston  and  others  v.  The  City  Council  of  Charies- 
ton,  2  Pet  464,  this  court,  speaking  of  the  meaning  of  the  word  fina], 
in  the  section  in  question,  say :  <<  If  it  (the  word  final)  were  applica- 
ble to  those  judgments  and  decrees  only  in  which  the  right  was  finally 
decided,  and  could  never- again  be  litigated  between  the  parties,  the 
provisions  of  the  section  would  be  confined  within  much  narrower 
limits  than  the  words  import,  or  than  congress  could  have  intended. 
Judgments  in  actions  of  ejectment,  and  decrees  in  chancery  dismiss- 
ing a  bill  without  prejudice,  however  deeply  they  might  affect  rights 
protected  by  the  constitution,  laws,  or  treaties  of  the  United  States, 
would  not  be  subject  to  the  revision  of  this  court  A  prohibition 
might  issue,  restraining  a  collector  from  collecting  duties ;  and  this 
court  would  not  revise  and  correct  the  judgment  The  word  *  final' 
must  be  understood  in  the  section  under  consideration  as  applying 
to  all  judgments  and  decrees  which  determine  the  particular  cause.^ 
We  have  given  this  long  extract  firom  the  opinion  of  the  court,  be- 
cause it  shows  not  only  the  construction  which  this  court  have  given 
to  the  act  of  congress,  but  the  reasons  on  which  its  decision  has  been 
founded.  In  the  case  now  under  consideration,  the  judgment  given 
by  the  supreme  court  of  Vermont  certainly  determined  the  particular 
case  before  them,  and  was  therefore  final  within  the  meaning  of  the 
act  of  congress. 

It  is  not,  however,  sufficient  that  the  decision  was  final ;  it  must 
also  be  made  in  a  "  suit,"  in  order  to  give  this  court  the  right  to  re- 
examine it  upon  a  writ  of  error.  Was  this  proceeding  before  the 
supreme  court  of  Vermont  a  "  suit  ?  " 

The  question  can  hardly,  at  this  time,  be  considered  as  an  open 
one  in  this  court  It  has  been  examined  in  several  cases,  depending 
on  principles  entirely  analogous,  and  the  jurisdiction  sustained  upon 
the  fullest  consideration.  It  is  true,  that  in  England  different  opin- 
ions have  been  entertained  upon  the  question  whether  a  writ  of  error 
would  lie  from  the  refusal  of  a  court  to  discharge  a  party  brought 
before  it  on  a  habeas  corpiAs,     And  in  the  reign  of  Queen  Anne,  in 
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the  case  of  The  Queen  v.  Paty  and  others,  commonly  called  the 
Aylesbury  case,  there  was  an  angry  controversy  upon  the  subject, 
between  the  house  of  peers  and  the  house  of  commons,  in  which  the 
privileges  of  the  latter  house  were  particulsirly  involved.  The  case 
is  reported  in  2  Salk.  503,  and  2  Lord  Baym.  1105 ;  and  is  fully 
detailed  in  14  State  Trials,  695.  In  the  view,  however, 
•that  we  take  of  this  subject,  it  is  unnecessary  to  examine  [  •564  ] 
particularly  the  EngUsh  cases.  They  are  collected  together 
and  fully  examined  in  the  court  for  the  correction  of  errors,  in  the 
case  of  Yates  t?.  The  People  of  the  State  of  New  York,  6  Johns.  337. 
We  refer  to  them  merely  to  show  that  they  have  not  been  overlooked. 
They  will  be  found  to  turn  mainly  upon  the  technical  meaning  ap- 
plied there  to  the  word  "judgment;"  in  which  the  form  in  which 
the  proceedings  were  had,  and  the  decision  entered,  was  perhaps 
deemed  more  material  than  the  subject-matter ;  in  order  to  give  to 
the  decision  the  character  of  a  judgment  in  a  suit. 

3ut,  with  all  the  strictness  upon  the  subject  in  the  English  courts, 
we  are  not  aware  of  any  case  there  in  which  it  has  been  held  that  a 
writ  of  error  would  not  lie  from  the  judgment  of  a  court  of  record, 
deciding,  upon  the  ^return  of  the  habeas  corpus,  that  the  warrant 
under  which  the  party  was  held  was  sufficient  in  law  to  authorize 
his  arrest  and  detention.  Certainly,  no  such  decision  was  given  in 
the  case  of  The  Queen  v.  Paty  and  others,  just  mentioned  ;  and  we 
think  it  would  be  difficult  to  assign  any  good  reason  for  refusing  the 
writ  of  error.  If  a  party  is  unlawfully  imprisoned,  the  writ  of  habeas 
corpus  is  his  appropriate  legal  remedy.  It  is  his  suit  in  court  to 
recover  his  liberty.  In  order  to  be  effectual  for  the  purposes  for 
which  it  is  intended,  the  proceedings  must  be  summary ;  and  the  law 
has  accordingly  made  them  so.  And  if  an  officer  of  a  state  govern- 
ment, in  the  exercise  of  an  authority  forbidden  by  the  constitution 
of  the  United  States,  has  deprived  an  individual  of  his  liberty,  why 
should  it  be  supposed  that  the  summary  character  of  the  proceedings 
by  which  he  must  seek  to  recover  it  would  be  deemed  by  congress  a 
sufficient  reason  for  denying  him  the  writ  of  error  to  this  court  ?  For 
this,  in  effect,  is  the  whole  amount  of  the  objection.  It  is  said  that 
this  is  not  a  final  judgment  in  a  suit,  and  that  therefore  the  act  of 
1789  does  not  give  the  writ  of  error  to  this  court 

But,  whatever  would  at  this  day  be  the  doctrine  of  the  English 
courts  in  similar  cases,  we  consider  that  the  construction  of  the  act 
of  congress  of  1789  upon  this  subject  has  been  settled  by  repeated 
decisions  in  favor  of  the  jurisdiction.  The  cases  decided  were  not 
indeed  cases  of  proceedings  and  judgments  upon  habeas  corpus^  but 
arose  and  were  decided  upon  applications  for  writs  of  mandamus  and 
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of  prohibition.  Yet  cases  of  that  description  stand  upon  the  same 
principles  with  the  proceedings  on  a  habeas  corpus^  so  far  as  the 
question  now  under  consideration  is  concerned.  For  in  cases  of 
mandamus  and  prohibition,  the  proceedings,  like  those  upon  a  habeas 
corpuSf  are  summary ;  and  the  judgment  given  is  not  final  in  the 
sense  in  which  that  word  is  used  in  relation  to  common-law  judg- 
ments. And  if,  under  the  act  of  1789,  no  writ  of  error  would  lie, 
except  in  cases  where  the  suit  was  brought,  the  proceedings  had,  and 
the  judgment  entered,  according  to  the  forms  of  a  suit  at  common 
law,  then  the  writ  could  not  be  sustained  in  cases  where  a  pemnp- 
tory  mandamus  or  a  prohibition  had  been  awarded  or  re- 
[  *565  ]  fused.  In  *  cases  of  that  description,  however,  the  con- 
struction of  the  act  of  congress  has  been  settled  in  thu 
court,  and  settled,  as  we  think,  according  to  the  true  import  of  its 
words.  The  construction  given  to  it,  in  these  cases,  entitled  the 
present  plaintiff  in  error,  as  a  matter  of  right,  to  have  the  judgment 
rendered  against  him  by  the  supreme  court  of  Vermont  reexamii^ed 
in  this  court 

Before,  however,  we  proceed  to  refer  more  particularly  to  the  decis- 
ions heretofore  given,  it  is  proper  to  remark,  that  there  is  no  material 
difference  between  the  language  of  the  law  giving  the  writ  of  error 
from  the  judgment  of  the  circuit  court  for  the  District  of  Columbia, 
and  the  language  used  in  the  22d  and  25th  sections  of  the  act  of 
1789,  so  far  as  relates  to  the  forms  of  proceeding,  and  the  nature  of 
the  judgment  Undoubtedly,  there  are  a  multitude  of  cases  in  which 
a  writ  of  error  will  lie  from  the  judgment  of  a  circuit  court,  w^here  it 
would  not  lie  to  this  court  from  a  judgment  rendered  in  a  similar  con- 
troversy in  a  state  court  But  our  present  inquiry  has  nothing  to  do 
with  that  distinction.  We  are  speaking  merely  of  the  nature  of  the 
proceeding  in  this  case,  and  examining  whether  it  is  of  that  descrip- 
tion, that  under  the  25th  section  of  the  act  of  1789,  will  authorize  a 
writ  of  error.  The  writ  in  that  section  is  given  from  any  "  final 
judgment"  '^  in  a  suit"  In  the  act  relating  to  the  District  of  Colum- 
bia, it  is  given  from  any  '<  final  judgment"  In  the  22d  section  of 
the  act  of  1789,  it  is  given  from  "  final  judgments  "  "  in  civil  actions." 
These  different  forms  of  expression  have  always  been  held  to  mean 
the  same  thing ;  and,  consequently,  the  decision  of  this  court  upon 
one  of  them  is  equally  applicable  to  the  others.  With  this  explana* 
tion,  we  proceed  to  inquire  whether  the  habeas  corpus  was  '^  a  suit" 
We  have  ahready  shown  that,  in  these  proceedings,  an  authority  exer* 
cised  under  a  State  was  drawn  in  question ;  that  the  decision  was  in 
favor  of  the  authority,  and  that  the  judgment  of  the  court  was  finaL 
The  remaining  question  is,  were  these  things  done  in  a  suit? 
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The  first  case  in  which  this  question  appears  to  have  arisen,  was 
that  of  the  Columbian  Insurance  Company  v.  Wheekight  and  others, 
7  Wheat  534.  The  circuit  court  for  the  District  of  Columbia  had 
in  that  case  awarded  a  peremptory  mandamusy  to  admit  the  defend- 
ants to  the  offices  of  directors  in  the  said  insurance  company.  The 
company,  thereupon,  brought  a  writ  of  error  to  the  supreme  court, 
and  the  question  whether  a  writ  of  error  would  lie,  from  the  order  of 
a  court  awarding  a  peremptory  mandamus^  was  directly  presented. 
It  was  argued  by  counsel,  and  decided  by  the  court ;  and  it  was 
ruled  that  the  writ  of  error  would  lie.  It  is  true  that  this  case  was 
decided  under  the  act  of  congress  relating  to  the  District  of  Colum- 
bia. But  in  delivering  the  opinion,  the  court  remark  that  the  law 
relating  to  the  District  under  which  that  case  arose,  was  <'  similar  in 
its  provisions  with  the  Judiciary  Act  of  1789,  c.  20,  §  22."  The 
decision,  therefore,  in  that  case  was,  in  effect,  a  decision  upon  the 
construction  of  the  act  of  1789. 

•  The  same  interpretation  was  again  given  to  this  act  of  [  *  566  ] 
congress,  in  the  case  of  Kendall  v.  The  United  States,  12 
Pet.  524.  The  question  of  jurisdiction  was  in  that  case  most  fully 
and  deliberately  considered  by  the  court  The  English  and  Ameri- 
can cases  on  the  subject  were  carefully  examined  and  discussed,  and 
all  of  the  objections  taken  in  the  English  books,  and  arising  from  the 
summary  form  of  the  proceeding,  and  the  nature  of  the  decision, 
were  brought  forward  and  considered  by  the  court  But  the  case  of 
the  Columbian  Insurance  Company  v.  Wheebright  and  others,  was 
supposed  to  have  settled  the  question,  and  the  jurisdiction  was  sus- 
tained. There  was  no  written  opinion  by  the  court  on  this  point, 
but  the  case  is  a  recent  one,  and  the  circumstances  above  mentioned 
are  yet  fresh  in  the  recollection  of  the  members  of  the  court  After 
these  two  decisions,  whatever  may  be  regarded  as  the  doctrines  of 
the  English  courts  in  such  cases,  the  question  whether  a  writ  of  error 
will  lie  under  the  22d  section  of  the  act  of  1789,  from  the  judgment 
of  a  court  awarding  a  peremptory  mandamus^  can  hardly  be  consid- 
ered as  open  for  discussion  in  this  court 

We  have  already  mentioned  that  a  writ  of  error  under  the  25th 
section,  so  far  as  it  depends  on  the  forms  of  proceeding,  and  the 
nature  of  the  judgment,  must  be  governed  by  the  same  rules  that 
apply  to  similar  writs  under  the  22d  section,  and  under  the  act  relate 
ing  to  the  District  of  Columbia.  But  the  case  of  Weston  and  others 
V.  The  City  Coimcil  of  Charleston,  2  Pet.  449,  which  has  already 
been  referred  to,  arose  on  the  25th  section  itself,  and  appears  to  us 
to  be  decisive  of  the  point  in  question.  In  that  case,  a  prohibition 
bad  been  obtained  by  the  plaintiffs  in  error,  from  the  court  of  com- 
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mon  pleas  of  South  Carolina,  for  the  Charleston  district,  to  restrain 
the  city  council  of  Charleston  from  levying  a  tax  upon  the  stock  of 
the  United  States,  held  by  residents  of  the  city.  The  city  council 
removed  the  case  by  writ  of  error  to  the  constitutional  court,  the 
highest  court  of  law  in  the  State,  where  the  decision  of  the  court  of 
common  pleas  was  reversed,  and  the  ordinance  imposing  the  tax  held 
not  to  be  repugnant  to  the  constitution  of  the  United  States.  From 
this  decision  a  writ  of  error  was  brought  to  this  court,  and  the  ques- 
tion was  raised  here  whether  a  prohibition  was  a  suit,  within  the 
meaning  of  the  act  of  1789.  The  court  held  that  it  was,  and  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  court,  says :  "  Is 
a  writ  of  prohibition  a  suit  ?  The  term  is  certainly  a  very  compre- 
hensive one,  and  is  understood  to  apply  to  any  proceeding  in  a  court 
of  justice  by  which  an  individual  pursues  that  remedy  in  a  court  of 
justice,  which  the  law  affords  him.  The  modes  of  proceeding  may 
be  various,  but  if  a  right  is  litigated  between  the  parties  in  a  court 
of  justice,  the  proceeding  by  which  the  decision  of  the  court  is 
sought,  is  a  suit." 

We  entirely  concur  in  the  definition  thus  given  of  the  meaning  of 
the  word  '<  suit,"  as  used  in  the  act  of  1789.     It  makes  the  act  of 

congress  consistent  with  the  principles  of  justice,  and  inter- 
[  •  567  ]  prets  *  it  according  to  the  natural  meaning  of  its  words ; 

and  it  is  too  plain  for  argument,  that,  according  to  this  defini- 
tion, the  proceedings  upon  the  habeas  corpus  was  a  suit  in  the  su- 
preme court  of  Vermont  A  right  claimed  by  the  prisoner  Holmes, 
under  the  constitution  of  the  United  States,  was  litigated  between 
him  and  the  governor  of  the  State,  and  the  sheriff  of  the  county,  in 
a  court  of  justice.  The  proceedings  by  habeas  corpus  by  which  the 
decision  of  the  court  was  sought,  was,  in  the  language  of  the  case 
referred  to,  a  suit;  and  we  cannot,  therefore,  refuse  to  take  jurisdic- 
tion upon  this  writ  of  error,  without  disregarding  the  deliberate  decis- 
ions of  this  court 

It  is  very  true  that  neither  the  case  just  mentioned,  nor  the  cases 
before  referred  to,  were  writs  of  error  upon  a  refusal  to  discharge  on 
habeas  corpus.  But,  in  the  English  cases,  the  authorities  are  stronger 
in  favor  of  the  writ  of  error  in  the  case  of  the  habeas  corpus j  than  in 
the  case  of  the  mandamus.  The  house  of  lords  affirmed  the  judg- 
ment of  the  court  of  king's  bench,  which  decided  that  a  writ  of  erroi 
would  not  lie  to  that  court,  from  the  judgment  of  the  court  of  king's 
bench  of  Ireland,  awarding  a  peremptory  mandamus.  But  the  house 
of  lords,  which  is  the  highest  ju4icial  tribunal  in  England,  have  never 
by  any  decision  countenanced  the  idea,  that  a  writ  of  error  would 
not  lie  from  the  refusal  of  the  court  of  king's  bench  to  discharge  a 
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party  on  habeas  corpus.  On  the  contrary,  in  the  Aylesbury  caaci 
before  mentioned,  they  decided  that  a  writ  of  error  ought  to  be  issued 
to  bring  the  question  before  them.  The  conimons,  indeed,  vehem* 
ently  denied  that  the  writ  would  lie ;  but  it  will  be  remembered  that 
the  Aylesbury  men  had  been  imprisoned  by  the  house  of  commons, 
for  a  breach  of  privilege;  and  that  house  was  naturally  excited  by  a 
proceeding  which  would  have  made  the  house  of  lords  in  a  great 
measure  the  judges  of  the  privileges  of  the  commons.  It  is  not  in 
heated  conflicts  of  this  description  between  two  legislative  bodies> 
concerning  their  respective  privileges,  that  we  are  to  look  for  calms 
and  precise  judgments  on  questions  of  law,  and  neither  the  opinion^ 
of  the  lords  nor  the  commons,  expressed  under  such  circumstances,, 
ought  to  be  esteemed  as  safe  guides  in  a  court  of  justice.  It  is  eer^ 
tain,  however,  that  the  question  whether  a  writ  of  error  would  lie  in 
such  a  case,  was  then  an  open  one,  upon  which  the  two  houses  dif- 
fered in  opinion.  In  New  York,  the  case  of  Yates  v*  The  People, 
before  mentioned,  it  was  decided,  in  the  court  for  the  correction  of 
errors,  that  a  writ  of  error  would  lie  from  the  refusal  of  the  supreme 
court  of  the  State  to  discharge  a  party  on  habeas  corpus.  There  was, 
indeed,  great  division  of  opinion  in  the  court,  and  so  many  eminent 
and  distinguished  judges  dissented  from  the  judgment  given,  that  we 
do  not  feel  authorized  to  refer  to  it  as  having  settled  the  question  in. 
New  York.  Yet  that  case,  as  well  as  the  English  cases,  show  that 
the  point  has  been  a  doubtful  one,  and  that  the  right  to  the  writ  of 
error  in  the  case  of  the  habeas  corpus  has  always  stood  on 
firmer  and  better  ground  than  in  the  case  of  the  *  mandamus,  [  *  568  ] 
And  we  refer  to  these  cases  to  show,  among  other  things, 
that  the  supreme  court,  in  the  decisions  before  mentioned,  have  not 
overturned  established  principles;  that  they  have  merely  settled 
doubtful  questions,  and  have  not  settled  them  against  the  weight  of 
judicial  authority ;  and  as  the  construction  they  have  given  to  the 
word  suit,  in  the  act  of  1789,  is  well  calculated  to  promote  the  great 
ends  of  justice,  and  undoubtedly  conforms  to  the  intention  of  the 
legislature,  we  perceive  no  sufficient  reason  for  setting  it  aside,  or 
departing  from  it.  Under  the  authority  of  these  decisions,  therefore, 
we  hold  that  the  judgment  of  the  Vermont  court,  now  before  us, 
was  a  final  judgment  in  a  suit,  and  the  plaintiff  in  error  is,  therefore, 
entitled  to  have  it  reexamined  in  this  court  by  writ  of  error. 

The  case  being  thus  before  this  court,  it  becomes  our  duty  to 
inquire  whether  the  authority  exercised  by  the  governor  of  Vermont, 
was  repugnant  to  the  constitution  of  the  United  States. 

In  this  part  of  the  case,  it  may  be  well  to  inquire  into  the  nature 
and  extent  of  the  powers  which  have  been  claimed  and  exercised  by 
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the  governor  of  Vermont.  It  is  the  power  to  surrender  any  one 
found  within  the  jurisdiction  of  the  State,  who  has  committed  an 
offence  in  a  foreign  country.  The  individual  to  be  surrendered  on 
this  occasion  was  a  resident  of  Canada.  But  if  the  State  possesses 
the  power  of  delivering  up  fugitives  from  justice  who,  having  com- 
mitted offences  in  a  foreign  country,  have  fled  to  this  for  shelter,  the 
power,  as  known  to  the  laws  of  nations,  is  not  confined  to  the  sub- 
jects or  residents  of  the  country  where  the  offence  was  committed 
It  is  limited  only  by  the  policy  of  the  State  upon  whom  the  demand 
b  made.  And  if  the  surrender  of  Holmes  is  not  repugnant  to  the 
constitution  of  the  United  States,  there  is  nothing  in  that  instrument 
that  forbids  the  delivery  up  of  a  citizen  of  any  other  State,  when 
found  within  its  borders,  who  may  be  demanded  by  a  foreign  gov- 
ernment upon  the  ground  that  he  has  committed  some  ofTenoe 
within  its  territory.  And  if  this  power  remains  with  the^  States, 
then,  every  State  of  the  Union  must  determine  for  itself  the  princi- 
ples on  which  they  will  exercise  it,  and  there  will  be  no  restriction 
upon  the  power,  but  the  discretion  and  good  feeling  of  each  particu- 
lar State. 

Again,  the  question  under  this  habeas  corpus  is  in  no  degree  con- 
nected with  the  power  of  the  States  to  remove  from  their  territory 
any  person  whose  presence  they  may  think  dangerous  to  their  peace, 
or  in  any  way  injurious  to  their  interests.  The  power  of  the  States 
in  that  respect  was  fully  considered  by  this  court  and  decided,  in  the 
case  of  New  York  v.  Miln,  11  Pet.  102.  Undoubtedly,  they  may 
remove  from  among  them  any  person  guilty  of,  or  charged  with 
crimes ;  and  may  arrest  and  imprison  them  in  order  to  effect  this 
object.  This  a  part  of  the  ordinary  police  powers  of  the  States, 
which  is  necessary  to  their  very  existence,  and  which  they  have  never 
surrendered  to  the  general  government     They  may,  if  they  think 

proper,  in  order  to  deter  offenders  in  other  countries  from 
[  *  569  ]  *  coming  among  them,  make  crimes  committed  elsewhere 

punishable  in  their  courts,  if  the  guilty  party  shall  be 
found  within  their  jurisdiction.  In  all  of  these  cases  the  State 
acts  with  a  view  to  its  own  safety,  and  is  in  no  degree  connected 
with  the  foreign  government  in  which  the  crime  was  conunitted. 
The  State  does  not  cooperate  with  a  foreign  government,  nor  hold 
any  intercourse  with  it,  when  she  is  merely  executing  her  police  regu- 
lations. But  in  the  case  of  Holmes  it  is  otherwise.  The  State  acts 
not  with  a  view  to  protect  itself,  but  to  assist  another  nation  which 
asks  its  aid.  Holmes  is  not  removed  from  the  State  of  Vermont,  as 
a  man  so  stained  with  crimes  as  to  render  him  unworthy  of  the  hos- 
pitality of  the  State ;  but  he  is  delivered  up  to  the  Canadian  author^ 
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ities,  as  an  act  of  comity  to  them.  This  is  not  the  exercise  of  a 
police  power,  which  operates  only  upon  the  internal  concerns  of  the 
State,  and  requires  no  intercourse  with  a  foreign  country  in  order  to 
carry  it  into  execution ;  it  is  the  comity  of  one  nation  to  another^ 
acting  upon  the  laws  of  nations,  and  determining  for  itself  how  fiar 
it  will  assist  a  foreign  nation  in  bringing  to  punishment  those  who 
have  offended  against  its  laws. 

The  power  which  has  thus  been  exercised  by  the  State  of  Ver* 
mont,  is  a  part  of  the  foreign  intercourse  of  this  country ;  and  has 
undoubtedly  been  conferred  on  the  federal  government.  Whether  it 
be  exclusive  or  not  is  another  question,  of  which  we  shall  hereafter 
speedc.  But  we  presume  that  no  one  will  dispute  the  possession  of 
this  power  by  the  general  government  It  .is  clearly  included  in  the 
treaty*making  power,  and  the  corresponding  power  of  appointing 
and  receiving  ambassadors,  and  other  public  ministers.  The  ppwer 
to  make  treaties  is  given  by  the  constitution  in  general  terms,  with- 
out any  description  of  the  objects  intended  to  be  embraced  by  it ; 
and,  consequently,  it  was  designed  to  include  all  those  subjects, 
which,  in  the  ordinary  intercourse  of  nations,  had  usually  been  made 
subjects  of  negotiation  and  treaty ;  and  which  are  consistent  with 
the  nature  of  our  institutions,  and  the  distribution  of  powers  be- 
tween the  general  and  state  governments.  And  without  attempting 
to  define  the  exact  limits  of  this  treaty-making  power,  or  to  enumer- 
ate the  subjects  intended  to  be  included  in  it,  it  may  safely  be  as- 
sumed, that  the  recognition  and  enforcement  of  the  principles  of 
public  law,  being  one  of  the  ordinary  subjects  of  treaties,  were  neces- 
sarily included  in  the  power  conferred  on  the  general  government 
And,  as  the  rights  and  duties  of  nations  towards  one  another,  in  rela- 
tion to  fugitives  from  justice,  are  a  part  of  the  law  of  nations,  and 
have  always  been  treated  as  such  by  the  writers  upon  public  law,  it 
follows,  that  the  treaty-making  power  must  have  authority  to  decide 
how  far  the  right  of  a  foreign  nation  in  this  respect  wiU  be  recognized 
and  enforced,  when  it  demands  the  surrender  of  any  one  charged 
with  offences  against  it. 

The  practice  of  the  government,  from  the  early  days  of  its  exist- 
ence, conforms  to  this  opinion.  In  the  letter  of  Mr.  Jefferson  to  Mr. 
Genet,  of  September  12, 1793, 1  Am.  State  Pap.  175,  he  speaks  of 
the  right  of  the  general  government  in  this  respect,  as  if  it 
was  •undisputed.  And  in  the  treaty'  negotiated  with  Eng-  [  •570  J 
land  by  Mi.  Jay,  during  the  administration  of  Greneral 
Washington,  there  was  an  article  stipulating  for  the  mutual  deUvery 

1  8  Stats,  at  Large,  116. 
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of  persons  charged  with  murdery  or  forgery.  The  case  of  Jonathan 
HobbinS)  which  was  the  only  one  that  arose  under  this  treaty,  pro- 
duced much  excitement  in  the  country  and  animated  debates  in  con- 
gress. Yet  the  power  of  the  general  government  to  enter  into  such 
wa  engagement  was  never  questioned.  The  objections  to  the  surrender 
ef  the  party  rested  upon  other  grounds. 

Indeed,  the  whole  frame  of  the  constitution  supports  this  construc- 
tion. All  the  powers  which  relate  to  our  foreign  intercourse  are  con- 
ided  to  the  general  government.  Congress  have  the  power  to  regulate 
oommerce ;  to  define  and  punish  piracies  and  felonies  committed  on 
the  high  seas,  and  ofiences  against  the  laws  of  nations ;  to  declare 
lirar ;  to  grant  letters  of  marque  and  reprisal ;  to  raise  and  support 
armies ;  to  provide  and  maintain  a  navy.  And  the  President  is  not 
only  authorized,  by  and  with  the  advice  and  consent  of  the  senate, 
%o  make  treaties,  but  he  also  nominates,  and  by  and  with  the  advice 
and  consent  of  the  senate,  appoints  ambassadors  and  other  public 
ministers,  through  whose  agency  negotiations  are  to  be  made,  and 
lareaties  concluded.  He  also  receives  the  ambassadors  sent  from 
foreign  countries;  and  every  thing  that  concerns  our  foreign  rela^ 
tions,  that  may  be  used  to  preserve  peace  or  to  wage  war,  has  been 
oommitted  to  the  hands  of  the  federal  government.  The  power  of 
deciding  whether  a  fugitive  from  a  foreign  nation  should  or  should 
not  be  surrendered,  was,  necessarily,  a  part  o£  the  powers  thns 
granted. 

It  being  evident,  then^  that  the  general  government  possesses  the 
power  in  question,  it  remains  to  inquire  whether  it  has  been  sur- 
fBndered  by  the  States.  We  think  it  has;  and  upon  two  grounds. 
Ia.  According  to  the  express  words  of  the  constitution,  it  is  one  of  the 
powers  that  the  States  are  forbidden  to  exercise  without  the  consent 
of  congress.  2.  It  is  incompatible  and  inconsistent  with  the  powers 
eonferred  on  the  federal  government. 

The  first  clause  of  the  10th  section  of  the  first  article  of  the  con- 
ititution,  among  other  limitations  of  state  power,  declares,  that 
^  no  State  shall  enter  into  any  treaty,  alliance,  or  confederation ; " 
the  second  clause  of  the  same  section,  among  other  things,  de- 
oiares  that  no  State,  without  the  consent  of  congress,  shall  ^  enter 
into  any  agreement  or  compact  with  another  State,  or  with  a  foreign 
power." 

We  have  extracted  only  those  parts  of  the  section  that  are  mate- 
rial to  the  pres^it  inquiry.  The  section  consists  of  but  two  para- 
graphs; and  is  employed  sdtogether  in  restrictions  upon  the  powets 
of  the  States.  In  the  first  paragraph,  the  limitations  are  absolute 
and  unconditional;  in. the  second,  the  forbidden  powers  may  be  exer- 
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dsed  with  the  consent  of  congress ;  and  it  is  in  the  second  para^ 
graph  that  the  restrictions  cure  found  which  apply  to  the  case  now 
before  us. 

In  expounding  the  constitution  of  the  United  States, 
every  word  •must  have  its  due  force,  and  appropriate  mean-  [  •S?!  ] 
ing ;  for  it  is  evident,  from  the  whole  inslxument,  that  no 
word  was  unnecessarily  used,  or  needlessly  added.  The  many  dis 
cussions  which  have  taken  place  upon  the  construction  of  the  consti- 
tution, have  proved  the  correctness  of  this  proposition ;  and  shown 
the  high  talent,  the  caution,  and  the  foresight  of  the  illustrious  men 
who  framed  it.  Every  word  appears  to  have  been  weighed  with  the 
utmost  deliberation,  and  its  force  a^^d  effect  to  have  been  fully  undei^ 
stood.  No  word  in  the  instrument,  therefore,  can  be  rejected  as 
superfluous  or  unmeaning ;  and  this  principle  of  construction  applies^ 
with  peculiar  force  to  the  two  clauses  of  the  10th  section  of  the  first 
article,  of  which  we  are  now  speaking,  because  the  whole  of  this 
short  section  is  directed  to  the  same  subject ;  that  is  to  say,  it  is 
employed  altogether  in  enumerating  the  rights  surrendered  by  the 
States ;  and  this  is  done  with  so  much  clearness  and  brevity,  that  we 
cannot  for  a  moment  believe  that  a  single  superfluous  word  was 
used,  or  words  which  meant  merely  the  same  thing.  When,  there- 
fore, the  second  clause  declares,  that  no  State  shall  enter  into  "  any 
agreement  or  compact "  with  a  foreign  power  without  the  assent  of 
congress,  the  words  "  agreement,"  and  "  compact,"  cannot  be  con- 
strued as  synonymous  with  one  another ;  and  still  less  can  either  of 
them  be  held  to  mean  the  same  thing  with  the  word  "  treaty,"  in  the 
preceding  clause,  into  which  the  States  are  positively  and  uncondi- 
tionally forbidden  to  enter ;  and  which  even  the  consent  of  congress 
could  not  authorize. 

In  speaking  of  the  treaty-making  power  conferred  on  the  general 
government,  we  have  already  stated  our  opinion  of  the  meaning  of 
the  words  used  in  the  constitution,  and  the  objects  intended  to  be 
embraced  in  the  power  there  given.  Whatever  is  granted  to  the 
general  government  is  forbidden  to  the  States,  because  the  same 
word  is  used  to  describe  the  power  denied  to  the  latter,  which  is  em- 
ployed in  describing  the  power  conferred  on  the  former ;  and  it  is 
very  clear,  therefore,  that  Vermont  could  not  have  entered  into  a 
treaty  with  England,  or  the  Canadian  government,  by  which  the 
State  agreed  to  deliver  up  fugitives  charged  with  offences  committed 
in  Canada. 

But  it  may  be  said,  that  here  is  no  treaty ;  and,  undoubtedly,  in 
the  sense  in  which  that  word  is  generally  understood,  there  is  no 
treaty  between  Vermont  and  Canada.     For  when  we  apeak  of  *•  a 
VOL.  XIII.  56 
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treaty,"  we  mean  an  instrament  written  and  executed  with  the  form* 
alities  customary  among  nations ;  and  as  no  clause  in  the  constitu- 
tion ought  to  be  interpreted  differently  from  the  usual  and  fair  import 
of  the  words  used,  if  the  decision  of  this  case  depended  upon  the 
word  above-mentioned,  we  should  not  be  prepared  to  say  that  there 
was  any  express  prohibition  of  the  power  exercised  by  the  State 
of  Vermont. 

But  the  question  does  not  rest  upon  the  prohibition  to  enter  into 
a  treaty.  In  the  very  next  clause  of  the  constitution,  the  States  are 
forbidden  to  enter  into  any  "  agreement"  or  "  compact "  with  a  foreign 
nation ;  and  as  these  words  could  not  have  been  idly  or 
[  •  672  ]  superfluously  *  used  by  the  framers  of  the  constitution,  they 
cannot  be  construed  to  mean  the  same  thing  with  the  woid 
treaty.  They  evidently  mean  something  more,  and  were  designed  to 
make  the  prohibition  more  comprehensive. 

A  few  extracts  from  an  eminent  writer  on  the  laws  of  nations, 
showing  the  manner  in  which  these  different  words  have  been  used, 
and  the  different  meanings  sometimes  attached  to  them,  v^U,  per- 
haps, contribute  to  explain  the  reason  for  using  them  all  in  the 
constitution;  and  will  prove  that  the  most  comprehensive  terms 
were  employed  in  prohibiting  to  the  States  all  intercourse  with 
foreign  nations.  Vattel,  p.  192,  §  152,  says:  "A  treaty,  in  Latin 
fasdiis^  is  a  compact  made  with  a  view  to  the  public  welfare, 
by  the  superior  power,  either  for  perpetuity  or  for  a  considerable 
time." 

Section  153.  "  The  compacts  which  have  temporary  matters  for 
their  object,  are  called  agreements,  conventions,  and  pactions.  They 
are  accomplished  by  one  single  act,  and  not  by  repeated  acts.  These 
compacts  are  perfected  in  their  execution  once  for  all ;  treaties  re- 
ceive a  successive  execution,  whose  duration  equals  that  of  the 
treaty." 

Section  154.  Public  treaties  can  only  be  made  by  the  ^  supreme 
power,  by  sovereigns  who  contract  in  the  name  of  the  State.  Thus 
conventions  made  between  sovereigns  respecting  their  own  private 
affairs,  and  those  between  a  sovereign  and  a  private  person,  are  not 
public  treaties." 

Section  206,  p.  218.  "  The  public  compacts  called  conventions, 
articles  of  agreement,  &c.,  when  they  are  made  between  sovereigns, 
differ  from  treaties  only  in  their  object." 

After  reading  these  extracts,  we  can  be  at  no  loss  to  comprehend 
the  intention  of  the  framers  of  the  constitution  in  using  all  these 
words,  "  treaty,"  "  compact,"  "  agreement."  The  word  "  agreement," 
does  not  necessarily  import  any  direct  and  expresi  stipulation ;  nor 
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13  it  necessary  that  it  should  be  in  writing.  K  there  is  a  verbal  un- 
derstanding to  which  both  parties  have  assented,  and  upon  which 
both  are  acting,  it  is  an  "  agreement"  And  the  use  of  all  of  these 
terms,  "  treaty,"  "  agreement,"  "  compact,"  show  that  it  was  the  in- 
tention of  the  firamers  of  the  constitution  to  use  the  broadest  and 
most  comprehensive  terms ;  and  that  they  anxiously  desired  to  cut 
off  all  connection  or  communication  between  a  State  and  a  foreign 
power;  and  we  shall  fail  to  execute  that  evident  intention,  unless  we 
give  to  the  word  "  agreement "  its  most  extended  signification ;  and 
BO  apply  it  as  to  prohibit  every  agreement,  written  or  verbal,  formal 
or  informal,  positive  or  implied,  by  the  mutual  understanding  of  the 
parties. 

Neither  is  it  necessary,  in  order  to  bring  the  case  within  this  pro*' 
bibition,  that  the  agreement  should  be  for  the  mutual  delivery  of  all 
fugitives  from  justice,  or  for  a  particular  class  of  fugitives.  It  is 
sufficient,  if  there  is  an  agreement  to  deliver  Holmes.  For  the  pro- 
hibitioA  in  the  constitution  applies  not  only  to  a  continuing  agree- 
ment embracing  classes  of  cases,  or  a  succession  of  cases, 
but  to  any  agreement  *  whatever.  An  agreement  to  de-  [  *  573  ] 
liver  Holmes  is  therefore  forbidden  ;  and  as  much  so  as 
if  it  were  an  agreement  to  deliver  all  persons  in  the  same  predic- 
ament. 

Is  there  not  then  in  this  case  an  agreement  on  the  part  of  Vermont 
to  deliver  Holmes  ?  And  is  he  not  detained  in  custody,  to  be  de- 
Uvered  up  pursuant  to  this  agreement? 

:  It  must  be  remembered  that  States  can  act  only  by  their  agents 
and  servants ;  and  whatever  is  done  by  them,  by  authority  of  law, 
18  done  by  the  State  itself.  The  supreme  court  of  Vermont,  as  we 
have  already  mentioned,  have  decided  that  the  warrant  of  the  gov- 
ernor, and  the  detention  of  Holmes  under  it,  are  authorized  by  law. 
Consequently,  the  seizure  for  the  purpose  of  delivery,  the  agreement 
on  the  one  side  to  deliver,  and  on  the  other  to  receive,  is  an  agree- 
ment made  by  the  authorized  servants  of  the  State ;  and,  of  course, 
in  contemplation  of  law,  made  by  the  State  itself. 

The  record  before  us  does  not  state  the  application  of  the  governor 
of  Canada  for  the  arrest  and  delivery  of  Holmes,  although,  firom  the 
nature  of  the  transaction,  doubtless  such  an  application  was  made.* 
As  it  does  not,  however,  appear  in  the  record,  we  do  not  act  upon 
the  supposition  that  such  a  demand  was  made,  nor  consider  it  as  in 
the  case.  The  question  is  not  whether  there  was  a  demand,  but 
whether  there  was  an  agreement  with  a  foreign  power;  and  the 
governor's  warrant  of  itself  imports  an  agreement  with  the  Cana^ 
dian  authorities.     It  cfirects  Holmes  to  be  delivered  '^to  William 
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Brown,  the  agent  of  Canada,  or  to  such  person  or  persons  as  by  the 
laws  of  the  province  are  authorized  to  receive  him."  How  is  he  to 
be  delivered  unless  they  accept  ?  And  if  the  authorities  of  Vermont 
agree  to  deUver  him,  and  the  authorities  of  Canada  agree  to  accept, 
is  not  this  an  agreement  between  them  ?  From  the  nature  of  the 
transaction,  the  act  of  delivery  necessarily  implies  a  mutual  agree- 
ment. 

Every  one  will  admit  that  an  agreement  formally  made  to  deUvei 
up  all  offenders  who,  after  committing  crimes  in  Canada,  fly  far 
shelter  to  Vermont,  would  be  unconstitutional  on  the  part  of  the 
State.  So  an  agreement,  after  Holmes  had  escaped  to  Vermont, 
written  and  signed  by  the  state  and  provincial  authorities,  by  which 
the  governor  of  Vermont  engaged  to  seize  him  and  deliver  him  up 
to  the  Canadian  officers,  would,  unquestionably,  be  unconstitutional. 
Yet  precisely  the  same  thing  is  done  in  this  case,  without  a  regular 
and  formal  agreement.  It  is,  in  some  way  or  other,  mutually  under- 
stood by  the  parties  that  he  shall  be  seized  and  delivered  up ;  and 
he  is  seized,  accordingly,  in  order  to  be  delivered  up,  pursuant  to 
this  understanding.  Can  it  be  supposed  that  the  constitutionality 
of  the  act  depends  on  the  mere  form  of  the  agreement  ?  We  think 
not  The  constitution  looked  to  the  essence  and  substance  of  things, 
and  not  to  mere  form.  It  would  be  but  an  evasion  of  the  constitutioa 
to  place  the  question  upon  the  formality  with  which  the  agreement  is 
made.  The  framers  of  the  constitution  manifestly  believed 
[  *574  ]  *that  any  intercourse  between  a  State  and  a  foreign  nation 
was  dangerous  to  the  Union ;  that  it  would  open  a  door  of 
which  foreign  powers  would  avail  themselves  to  obtain  influence  in 
separate  States.  Provisions  were  therefore  introduced  to  cut  off  aU 
negotiations  and  intercourse  between  the  state  authorities  and  foreign 
nations.  If  they  could  make  no  agreement,  either  in  writing  or  by 
parol,  formal  or  informal,  there  would  be  no  occasion  for  negotiation 
or  intercourse  between  the  state  authorities  and  a  foreign  govern- 
ment. Hence  prohibitions  were  introduced,  which  were  supposed  to 
be  sufiicient  to  cut  ofl*  all  communication  between  them. 

But  if  there  was  no  prohibition  to  the  States,  yet  the  exercise  of 
such  a  power  on  their  part  is  inconsistent  with  the  power  upon  the 
same  subject  conferred  on  the  United  States. 

It  is  admitted  that  an  affirmative  grant  of  a  power  to  the  general 
government,  is  not  of  itself  a  prohibition  of  the  same  power  to  the 
States,  and  that  there  are  subjects  over  which  the  federal  and  state 
governments  exercise  concurrent  jurisdiction.  But  where  an  author* 
ity  is  granted  to  the  Union,  to  which  a  similar  authority  in  the  States 
would  be  absolutely  and  totally  contradictory  and  repugnant,  th^re 
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the  authority  to  the  federal  government  is  necessarily  exclusive,  and 
the  same  power  cannot  be  constitutionally  exercised  by  the  States. 

The  exercise  of  the  power  in  question  by  the  States,  is  totally  con- 
tradictory and  repugnant  to  the  power  granted  to  the  United  States. 
Since  the  expiration  of  the  treaty  with  Great  Britain,  negotiated  in 
1793,  the  general  government  appears  to  have  adopted  the  policy  of 
refusing  to  surrender  persons,  who,  having  committed  offences  in  a 
foreign  nation,  have  taken  shelter  in  this.  It  is  believed  that  the 
general  government  has  entered  into  no  treaty  stipulations  upon  this 
subject  since  the  one  above  mentioned,,  and  in  every  instance  where 
there  was  no  engagement  by  treaty  to  deliver,  and  a  demand  has 
been  made,  they  have  uniformly  refused,  and  have  denied  the  right 
of  the  executive  to  surrender,  because  there  was.  no  treaty,  and  no 
law  of  congress  to  authorize  it.  And  acting  upon  this  principle 
throughout,  they  have  never  demanded  from  a  foreign  government 
any  one  who  fled  from  this  country  in  order  to  escape  from  the  pun- 
ishment due  to  his  crimes. 

This  being  the  policy  of  the  general  government,  is  not  the  pos- 
session of  the  power  by  the  States  totally  contradictory  and  repugnant 
to  the  authority  conferred  on  the  federal  government  ?  What  avails 
it  that  the  general  government,  in  the  exercise  of  that  portion  of  its 
power  over  our  foreign  relations,  which  embraces  this  subject,  deems 
it  wisest  and  safest  for  the  Union  to  enter  into  no  arrangements 
upon  the  subject,  and  to  refuse  all  such  demands ;  if  the  State  in 
which  the  fugitive  is  found,  may  immediately  reverse  this  decision, 
and  deliver  over  the  offender  to  the  government  that  demands  him  ? 
If  the  power  remains  in  the  States,  the  gratht  to  the  general  govern- 
ment is  nugatory  and  vain ;  and  it  would  be  in  the  power  of  any 
State  to  overturn  and  defeat  the  decisions  of  the  general 
government,  *  upon  a  subject  admitted  to  be  within  its  ap-  [  *  675  ] 
propriate  sphere  of  action,  and  to  have  been  clearly  and 
necessarily  included  in  the  treaty-making  power. 

The  power  in  question,  from  its  nature,  cannot  be  a  concurrent 
one,  to  be  exercised  both  by  the  States  and  the  general  government. 
It  must  belong,  exclusively  to  the  one  or  the  other.  If  it  were  merely 
the  power  to  surrender  the  fugitive,  it  might  be  concurrent,  because 
either  might  seize  and  surrender,  whose  ofiicers  could  first  lay  hold 
of  him.  But  the  power  in  question,  as  has  already  been  stated,  is 
a  very  different  one.  It  is  the  power  of  deciding  the  very  delicate 
question,  whether  the  party  demanded  ought  or  ought  not  to  be 
fforrendered.  And  in  determining  this  question,  whether  the  deter- 
mination is  made  by  the  United  States  or  a  State,  the  claims  of 
humanity,  the  principles  of  justice,  the  laws  of  nations,  and  the  iiw 
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terests  of  the  Union  at  large,  must  all  be  taken  into  consideration, 
and  weighed  when  deliberating  on  the  subject.  Now  it  is  very  evi- 
dent, that  the  councils  of  thp  general  government  and  of  the  State 
may  not  always  agree  on  this  subject.  The  decision  of  the  one  may 
stand  in  direct  opposition  to  the  decision  of  the  other.  How  can 
there  be  a  concurrent  jurisdiction  in  such  a  case  ?  They  are  incom- 
patible with  each  other,  and  one  must  yield.  And  it  being  conceded 
on  all  hands,  that  the  power  has  been  granted  to  the  general  govern- 
ment, it  follows  that  it  cannot  be  possessed  by  the  States,  because  its 
possession  on  their  part  woulji  be  totally  conixadictory  and  repugnant 
to  the  power  granted  to  the  federal  government. 

Again,  how  are  the  States  to  exercise  this  power  ?  We  must  not 
look  at  the  power,  claimed  as  if  it  were  confined  to  fugitives  from 
Canada  into  the  bordering  States.  The  constitution  makes  no  dis- 
tinction in  that  respect;  and  if  the  State  has  the  power  in  this 
instance,  it  has  the  same  power  in  relation  to  fugitives  from  Eng- 
land, or  France,  or  Russia.  Now,  how  is  a  State  to  hold  communi- 
cations with  these  nations  ?  The  States  neither  send  nor  receive 
ambassadors  to  or  from  foreign  nations.  That  power,  has  been 
expressly  confided  to  the  federal  government.  How,  then,  are  nego- 
tiations to  be  carried  on  with  a  State  when  a  fugitive  is  demanded  ? 
Are  they  to  treat  upon  this  subject  with  the  ambassador  received 
by  the  United  States  ?  And  is  he,  after  being  refused  by  the  general 
government,  to  appeal  to  the  State  to  reverse  that  decision  ?  Such, 
certainly,  was  not  the  intention  of  the  framers  of  the  constitution ; 
and  cannot  be  its  true  construction.  Every  part  of  that  instrument 
shows  that  our  whole  foreign  intercourse  was  intended  to  be  com- 
mitted to  the  hands  of  the  general  government ;  and  nothing  shows 
it  more  strongly  than  the  treaty-making  power,  and  the  power  of 
appointing  and  receiving  ambassadors,  both  of  which  are  immediately 
connected  with  the  question  before  us,  and  undoubtedly  belong  ex- 
clusively to  the  federal  government.  It  was  one  of  the  main  objects 
of  the  constitution,  to  make  us,  so  far  as  regarded  our  foreign  rela- 
tions, one  people,  and  one  nation,  and  to  cut  ojff  all  communications 

between  foreign  governments  and  the  several  state  authori- 
[  •  576  ]  ties.     *  The  power  now  claimed  for  the  States,  is   utterly 

incompatible  with  this  evident  intention,  and  would  expose 
us  to  one  of  those  dangers,  against  which  the  framers  of  the  consti- 
tution have  so  anxiously  endeavored  to  guard. 

But  it  may  be  said,  that  the  possession  of  the  power  to  surrender 
fugitives  to  a  foreign  nation  by  the  States,  is  not  incompatible  wiHi 
the  grant  of  the  same  power  to  the  United  States;  and  that^  in  the 
language  of  this  court,  in  the  case  of  Sturges  v.  Crowninshleld,  4 
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Wheat  196,  "  it  is  not  the  mere  existence  of  the  power,  but  its 
exercise,  which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  States."  And  the  case  before  us  may  perhaps  be  likened  to 
those  cases  in  which  affirmative  grants  of  power  to  the  general  gov- 
ernment, have  been  held  not  to  be  inconsistent  with  the  exercise  of 
the  same  powers  by  the  States,  while  the  power  remained  dormant 
in  the  hands  of  the  United  States* 

This  principle  is,  no  doubt,  the  true  one,  in  relation  to  the  grants 
of  power,  to  which  it  is  applied  in  the  case  above  mentioned  of 
Sturges  V.  Crowninshield.  For  example,  the  grant  of  power  to 
congress  to  establish  '^  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States,"  does  not  of  itself  carry  with  it  an 
implied  prohibition  to  the  States  to  exercise  the  same  powers.  But 
in  the  same  case  of  Sturges  v.  Crowninshield,  another  principle  is 
stated,  which  is  equally  sound,  and  which  is  directly  applicable  to 
the  point  before  us ;  that  is  to  say,  that  it  never  has  been  supposed 
that  the  concurrent  power  of  state  legislation  extended  to  every  pos- 
sible case  in  which  its  exercise  had  not  been  prohibited.  And  that, 
whenever  ."  the  terms  in  which  a  power  is  granted  to  congress,  or 
the  nature  of  the  power  requires  that  it  should  be  exercised  exclu- 
sively by  congress,  the  subject  is  as  completely  taken  from  the  state 
legislatures,  as  if  they  had  been  expressly  forbidden  to  act  on  it.^ 
This  is  the  character  of  the  power  in  question.  From  its  nature,  it 
can  never  be  dormant  in  the  bands  of  the  general  government. 

The  argument  which  supposes  this  power  may  be  dormant  in  the 
hands  of  the  federal  government,  is  founded,  we  think,  in  a  mistake 
as  to  its  true  nature  and  character.  It  is  not  the  mere  power  to  de- 
liver up  fugitives  from  other  nations  upon  demand,  but  the  right  to 
determine  whether  they  ought  or  ought  not  to  be  delivered,  and  to 
make  that  decision,  whatever  it  may  be,  effectual.  It  is  the  power 
to  determine  whether  it  is  the  interest  of  the  United  States  to  enter 
into  treaties  with  foreign  nations  generally,  or  with  any  particular 
foreign  nations,  for  the  mutual  delivery  of  offenders  fleeing  from 
punishment  from  either  country ;  or  whether  it  is  the  interest  and 
true  policy  of  the  United  States,  to  abstain  altogether  from  such 
engagements,  and  to  refuse,  in  all  cases,  to  surrender  them.  In  the 
case. first  above  supposed,  it  will  be  admitted  that  if  the  United 
States  have  entered  into  such  treaties,  the  States  could  not  interfere, 
because  the  United  States  will  then  have  exercised  the  power ;  and 
the  exercise  of  the  same  power  by  the  States  would  be  altogether 
contradictory  and  repugnant.  It  is  in  the  latter  case,  where 
they  *  refuse  to  treat,  and  refuse  to  surrender,  that  the  power  [  *  577  ] 
b  supposed  to  be  dormant,  and  not  exercised  by  the  federal 
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governmeiit.  But  is  not  this  a  mistake  as  to  the  nature  of  the  power? 
And  is  it  not  as  fully  exercised  by  the  decision  not  to  surrender,  as  it 
could  be  by  a  decision  the  other  way  ?  The  question  to  be  decided 
is  a  question  of  foreign  policy ;  committed,  unquestionably,  to  the 
general  government  The  federal  government  has  also  the  power  to 
declare  war ;  and  whenever  it  becomes  a  question  whether  we  are  to 
be  at  peace  or  at  war,  undoubtedly  the  general  government  must  de- 
termine that  question.  And  if  congress  decides  that  the  honor  and 
interest  of  the  country  does  not  require  war,  and,  on  that  account, 
refuses  to  declare  it,  is  not  this  an  exercise  of  its  power  over  the  sub- 
ject? And  could  it  be  said  that  the  power  was  a  dormant  power, 
because  war  had  not  been  declared  ? 

There  is,  however,  an  express  prohibition  to  the  States  to  engage 
in  war ;  and  perhaps  the  case  of  ambassadors  would  be  more  ana- 
logous to  the  one  under  consideration.  The  power  of  appointing 
**  ambassadors,  other  public  ministers,  and  consuls,"  is  given  to  the 
federal  government ;  and  there  is  no  prohibition  to  the  exercise  of 
the  same  power  by  the  States.  Now,  if  the  general  government 
deemed  it  to  be  the  true  policy  of  the  country  to  have  no  communi- 
cation or  connection  with  foreign  nations,  by  ambassadors,  other 
public  ministers,  or  consuls ;  and  refused,  on  that  account,  to  appoint 
any  ;  could  it  be  said  that  this  power  was  dormant  in  the  hands  of 
the  government,  and  that  the  States  might  exercise  it  ?  Or  if  the 
general  government  deemed  it  advisable  to  have  no  such  communi- 
cations with  some  particular  foreign  nation,  could  any  State  regard 
it  as  an  unexercised  power,  and,  therefore,  undertake  to  exercise  it? 
We  can  readily  imagine  that  there  maybe  reasons  of  policy,  looking 
to  the  whole  Union,  that  might  induce  the  government  to  decline  an 
interchange  of  ambassadors  with  certain  foreign  countries.  It  is  not 
material  to  the  question  in  hand,  whether  that  policy  be  right  or 
wrong.  But  assuming  such  a  case  to  exist,  can  any  State  regard  it 
as  an  unexecuted  portion  of  the  power  granted  to  the  federal  gov- 
ernment ;  and,  by  appointing  an  amf)assador  or  consul,  counteract 
its  designs,  and  thwart  its  policy  ?  There  can  be  but  one  answer, 
we  think,  given  to  this  question.  And  yet  the  case  before  us,  is  in 
all  respects  like  it.  It  is  a  portion  of  our  foreign  policy,  and  of  our 
foreign  intercourse.  The  general  government  must  act,  for  it  is  the 
only  nation  known  to  foreign  powers ;  and  as  their  ambassadors  are 
accredited  to  the  United  States,  and  npt  to  the  States,  whatever  de- 
mands  they  have,  they  must  address  to  the  general  government 
And  in  every  case,  therefore,  where  an  offender,  such  as  we  are 
speaking  of,  is  within  the  United  States,  and  the  foreign  govern- 
ment desires  to  get  possession  of  him  ;  the  demand  must  be  made  on 
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the  general  government;  and  they  are  as  much  bound  to  decide 
upon  it,  as  they  are  upon  a  question  of  sending  or  receiving  an  am- 
bassador or  a  question  of  peace  or  war.  How,  then,  can  a  State  exer- 
cise a  concurrent  power,  or  any  power  on  the  same  question  ? 
In  the  •  language  of  the  supreme  court,  in  the  case  of  Hous-  [  *  578  J 
ton  V.  Moore,  5  Wheat.  23,  <'  we  are  altogether  incapable 
of  comprehending  how  two  distinct  wills  can  at  the  same  time  be 
exercised  in  relation  to  the  same  subject,  to  be  effectual ;  and,  at  the 
same  time,  compatible  with  one  another." 

The  confusion  and  disorder  which  would  arise  from  the  exercise 
of  this  power  by  the  several  States,  is  too  obvious  to  need  comment. 
At  the  present  moment,  when  Europe  is  at  peace,  there  is  no  strong 
inducement  to  pursue  an  offender  who  has  taken  refuge  in  this  coun- 
try ;  and  very  earnest  efforts,  therefore,  are  not  often  made  to  obtain 
possession  of  the  fugitive.  But  in  the  ordinary  course  of  human 
affairs,  this  cannot  always  be  the  case ;  and  if  civil  commotions 
should  take  place  in  any  of  the  great  nations  of  Europe,  powerful 
inducements  will  often  exist  to  pursue  those  who  may  be  compelled 
to  fly  from  the  vengeance  of  the  victorious  party.  And  in  case  a 
war  should  break  out  between  any  of  the  leading  governments  of 
the  old  world,  sufficient  motives  will  perhaps  be  found  to  make  the 
belligerent  nations  extremely  anxious  to  obtain  possession  of  persons 
who  may  be  found  in  some  one  of  the  United  States.  And  how 
eould  this  great  national  power  be  exercised  with  uniformity  or  ad- 
vantage, if  the  several  States  were,  from  time  to  time,  to  determine 
the  question  ?  One  would  probably  determine  to  surrender  for  one 
set  of  offences  ;  another,  another.  One  State,  perhaps,  would  surren- 
der for  political  offences,  another  would  not ;  and  one  State  might 
deliver  up  fugitives  to  one  nation  only ;  while  another  State  would 
select  some  other  foreign  nation,  as  the  only  object  of  this  comity. 
Such  conflicting  exercises  of  the  same  power  would  not  be  well  cal- 
culated to  preserve  respect  abroad  or  union  at  home.  In  times  of 
high  excitement,  nothing  but  mischief  could  grow  out  of  it. 

Nor  do  we  perceive  any  advantage  that  could  arise  to  the  States 
at  any  time  from  the  possession  of  this  power.  It  is,  as  we  have 
already  said,  in  no  degree  connected  with  their  police  powers  ;  and 
they  can,  undoubtedly,  remove  from  their  territory  every  description 
of  offenders  who,  in  the  judgment  of  the  legislature,  are  dangerous 
to  the  peace  of  the  State.  It  may,  indeed,  be  supposed  that  along 
the  border  line  which  separates  the  Canadas  from  the  United  States, 
the  facility  of  escape  into  another  jurisdiction  is  a  temptation  to 
crime,  and  that  an  arrangement  between  the  authorities  of  the  prov- 
ince and  the  States  which  adjoin  them,  for  the  mutual  delivery  of 


670         SUPREME  COURT  OF  THE  UNITED  STATES. 

Holmes  V.  Jennison.    14  P. 

ofTenders,  would  be  advantageous  to  both.  If  such  an  arrangement 
is  deemed  desirable,  the  foresight  of  the  firamers  of  the  constitution 
have  provided  the  way  for  doing  it,  without  interfering  with  the 
powers  of  foreign  intercourse  committed  to  the  general  government, 
or  endangering  the  peace  of  the  Union.  Under  the  second  clause  of 
the  tenth  article  of  the  first  section  of  the  constitution,  any  State, 
with  the  consent  of  congress,  may  enter  into  such  an  agreement  with 
the  Canadian  authorities.  The  agreement  would,  in  that  event, 
be  made  under  the  supervision  of  the  United  States,  and 
[  *  579  ]  *  the  particular  offences  defined  in  which  the  power  was  to 
be  exercised ;  and  the  national  character  of  the  persons  who 
were  to  be  embraced  in  it,  as  well  as  the  proof  to  be  required  to  jus^ 
tify  the  surrender.  The  peculiar  condition  of  the  border  States 
would  take  away  all  just  cause  of  complaint  from  other  nations,  to 
whom  the  same  comity  was  not  extended ;  and  at  the  same  time, 
the  proper  legal  safeguards  would  be  provided,  for  the  protection  of 
citizens  of  other  States,  who  might  happen  to  become  obnoxious  to 
the  Canadian  authorities,  and  be  demanded  as  offenders  against  its 
laws.  They  would  not  be  left  to  the  unlimited  discretion  of  the 
States  in  which  they  may  happen  to  be  found,  when  the  (Remand  is 
made ;  as  must  be  the  case  if  the  power  in  question  is  possessed  by 
the  States. 

Upon  the  whole,  therefore,  my  tiiree  brothers,  before  mentioned, 
and  myself,  after  the  most  careful  and  deliberate  examination,  are 
of  opinion,  that  the  power  to  surrender  fugitives,  who,  having  com- 
mitted offences  in  a  foreign  country  have  fled  to  this  for  shelter, 
belongs,  under  the  constitution  of  the  United  States,  exclusively  to 
the  federal  government;  and  that  the  authority  exercised  in  this 
instance  by  the  governor  of  Vermont,  is  repugnant  to  the  constita- 
tion  of  the  United  States. 

It  is  therefore  our  opinion  that  the  judgment  of  the  supreme 
court  of  Vermont  ought  to  be  reversed,  and  the  cause  remanded  to 
that  court ;  and  that  it  be  certified  to  them,  with  the  record,  as  the 
opinion  of  this  court,  that  the  said  George  Holmes  is  entitled  to  his 
discharge,  under  the  habeas  corpus  issued  at  his  instance. 

In  the  division,  however,  which  has  taken  place  between  the  mem- 
bers of  the  court,  a  different  judgment  must  be  entered. 

Thompson,  J.  This  case  comes  up  by  writ  of  error  from  the  su- 
preme court  of  the  State  of  Vermont,  under  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789.  The  proceedings  in  the  state  court 
which  are  brought  here  for  review,  have  been  already  so  fully  stated, 
that  it  is  unnecessary  for  me  to  repeat  them.     It  is  sufficient  for  me 
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to  state,  simply,  that  these  proceedings  are  founded  upon  a  writ  of 
habeas  corpus^  under  which  George  Holmes  was  brought  up  before 
the  supreme  court,  claiming  to  be  discharged  from  the  custody  of  the 
sheriff,  when  he  was  held  under  a  warrant  from  the  governor  of 
Vermont,  by  which  the  sheriflF  was  commanded  to  arrest  the  said 
George  Holmes,  as  a  fugitive  from  justice,  from  the  province  of 
Lower  Canada,  he  having  been  there  indicted  for  the  crime  of  mui^ 
der. 

In  the  examination  of  this  case,  I  shall  confiuie  myself  simply  to 
the  question,  whether  the  case  comes  within  the  twenty-fifth  section 
of  the  Judiciary  Act,  so  as  to  give  this  court  jurisdiction  and  author- 
ity to  review  the  proceedings  in  the  supreme  court  of  Vermont.  I 
do  not  intend  to  examine  the  question,  whether  the  proceedings  upon 
a  habeas  corpus  is  "  a  suit,"  within  the  meaning  of  this 
•twenty-fifth  section ;  or  whether  a  writ  of  error  will  lie  to  [  *  680  ] 
review  proceedings  upon  a  habeas  corpus.  Although  the 
case  upon  these  points  is  not  free  from  doubts  ;  yet,  thinking  as  I  do, 
that  this  court  has  not  jurisdiction  at  all  of  the  case,  these  points  are 
of  minor  importance. 

In  the  case  of  Crowell  v.  Randall,  10  Pet.  391,  this  court  reviewed 
aU  the  cases  which  had  been  brought  before  it  under  the  twenty-fifth 
section,  when  the  question  of  jurisdiction  was  brought  under  the 
consideration  of  the  court ;  which  review  resulted  in  the  following 
conclusion  :  "  That  it  has  been  uniformly  held,  that,  to  give  this  court 
appellate  jurisdiction,  two  things  should  have  occurred,  and  be  appar- 
ent upon  the  record.  First,  that  some  one  of  the  questions  stated 
in  the  section  did  arise  in  the  court  below.  And,  secondly,  that  a 
decision  was  actually  made  known  by  the  same  court,  in  the  manner 
required  by  the  section.  K  both  these  do  not  appear  on  the  record, 
the  appellate  jurisdiction  fails.  That  it  is  not  sufficient  to  show  that 
such  question  might  have  occurred,  or  such  decision  might  have  been 
made  in  the  court  below.  It  must  be  demonstrable  that  they  did 
exist,  and  were  made.  That  it  is  not  indispensable  that  it  should 
appear  on  the  record,  in  totidem  verbis^  or  by  direct  and  positive  state- 
ment, that  the  question  was  made,  and  the  decision  given  by  the 
court  below  on  the  very  [\pint.  But  that  it  is  sufficient,  if  it  is  clear 
from  the  facts  stated,  by  just  and  necessary  inference,  that  the  ques- 
tion was  made ;  and  that  the  court  below  must,  in  order  to  have 
arrived  at  the  judgment  pronounced  by  it,  have  come  to  the  very 
decision  of  that  question  as  indispensable  to  that  judgment  That  it 
is  not  sufficient  to  show  that  a  question  might  have  arisen  or  been 
applicable  to  the  case,  unless  it  is  further  shown,  on  the  record,  that 
it  did  arise  and  was  applied  by  the  state  court  to  the  case." 
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According  to  this  construction  of  the  law,  it  is  clear  that  some  one 
of  the  cases  put  in  this  section  of  the  act  did  in  point  of  fact  arise, 
and  was  in  point  of  fact  decided  upon  in  the  state  court" 

Let  us  test  the  case  now  before  us  by  these  rules.     This  record 
does  not  in  any  manner  whatever  point  to  the  authority  under  which 
the  governor  of  Vermont  claimed  to  have  acted.     Nor  is  there  any 
treaty,  or  law  of  the  United  States,  or  any  particular  part  of  the 
constitution  alluded  to  in  the  record,  with  which  the  power  exercised 
by  the  governor  is  brought  in  conflict,  or  decided  against     In  all  the 
cases  heretofore  brought  up  under  this  provision  in  the  Judiciary  Act, 
the  record  puts  the  proceedings  in  the  state  court  upon  some  specific 
law  or  authority,  under  which  the  court  professed  to  act,  and  which 
enabled  this  court  to  examine  such  claim  on  the  part  of  the  state 
court,  and  to  see  whether  it  fell  within  the  revising  power  of  this 
court     But  as  the  proceedings  in  this  case,  in  the  state  courts,  do 
not  point  to  the  authority  under  which  the  governor  claimed  to  have 
acted,  we  are  left  to  mere  conjecture  upon  that  point     As  the  case 
stands  upon  this  record,  it  is  a  mere  exercise  of  power  by  the 
[  *  681  ]  governor  in  arresting  George  Holmes  for  the  purpose  •  of 
delivering  him  over  to  some  person  in  Canada,  authorized 
to  receive  him.     This  record  does  not  show  any  demand,  or  even 
request,  by  any  authority  in  Canada,  to  have  this  done.     From  any 
thing  that  appears  on  this  record,  it  was  a  self-moved  action  on  the 
part  of  the  governor,  under  a  sense  of  justice,  that,  as  he  was  charged 
with  the  crime  of  murder  in  Canada,  and  must  be  punished  there,  if 
anywhere,  he  saw  fit  to  arrest  him,  and  send  him  there.     Nothing 
appears  on  the  record,  in  any  manner  whatever.  Warranting  the  con- 
clusion that  the  State  of  Vermont  had  authorized  the  governor  to 
exercise  such  power,  or  that  any  arrangement  had  been  made  be- 
tween the  State  and  the  government  of  Canada  upon  this  subject 
And  admitting  this  to  have  been  an  arbitrary  exercise  of  power, 
without  even  the  color  of  authority,  it  does  not  rest  with  this  court 
to  control  or  correct  the  exercise  of  such  power,  unless  the  case  is 
brought  within  some  one  of  the  three  classes  of  cases  Specified  in  the 
act  of  congress. 

There  is  certainly  no  general  power  vested  in  this  court  to  revise 
any  other  cases.  And  according  to  the  case  of  Crowell  t;.  Randall, 
10  Pet  368,  it  must  appear,  either  directly  or  by  necessary  inference, 
that  some  one  of  these  questions  did  in  point  of  fact  arise,  and  was 
decided  by  the  court.  As  the  record  in  this  case  does  not  point  to 
any  treaty,  or  law,  or  any  part  of  the  constitution  of  the  United 
States,  or  authority  embraced  by  it,  that  was  drawn  in  question,  or 
that  has  been  violated  by  the  state  court,  it  makes  it  necessary  to 
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examine  more  at  length  the  several  classes  of  cases  mentioned  in  this 
twenty-fifth  section,  which  fall  under  the  revising  power  of  this  court, 
to  see  whether  this  case  can  be  brought  within  any  of  them.  This 
section  contains  three  specified  classes.  The  first  is,  where  is  drawn 
in  question  the  validity  of  a  treaty,  or  statute  of,  or  authority  exer- 
cised under,  the  United  States,  and  the  decision  is  against  their 
validity.  This  record  certainly  does  not  show  that  any  treaty  or  law 
of  the  United  States,  or  any  authority  exercised  under  the  United 
States,  was  drawn  in  question  at  all,  and,  of  course,  there  could  have 
been  no  decision  against  their  validity.  The  court  did  not  profess  to 
act  under,  or  against  any  such  source  of  authority.  The  next  class 
is,  where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under  any  State,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their  validity*  There  is  no  treaty  or 
law  of  the  United  States  drawn  in  question,  nor  was  there  any  stat- 
ute of  Vermont  in  any  manner  under  the  consideration  of  the  courti 
(X  any  decision  upon  the  validity  of  a  statute  of  that  State.  The 
record  does  not  furnish  the  slightest  evidence  that  the  State  of  Ver- 
mont had  ever  passed  any  law  on  the  subject ;  and  to  draw  the  con- 
clusion from  the  mere  fact  of  surrender  by  the  governor,  that  the 
laws  of  the  State  had  authorized  it,  is  certainly  looking  to  something 
not  apparent  on  the  record,  which  thi3  court  has  said  cannot  be  done. 
If,  therefore,  the  present  case  falls  at  all  within  this  class,  it  must  be 
because  it  was  the  exercise  of  an  authority  repugnant  to  the 
*  constitution  of  the  United  States.  And  then  the  question  [  *  582  ] 
arises,  what  part  of  the  constitution  has  been  violated,  or  is 
in  conflict  with  the  power  exercised  in  this  case.  The  argument  at 
the  bar  did  not  point  to  any  specific  provision  in  the  constitution  that 
has  been  violated,  except  the  fifth  amendment,  which  declares  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law.  It  is  unnecessary  to  stop  to  inquire  whether  this  case 
falls  within  that  provision,  if  it  would  be  brought  to  bear  upon  it ; 
for  this  court  has  decided  that  none  of  these  amendments  apply  to 
the  States,  but  are  limitations  upon  the  powers  of  the  general  govern- 
ment 7  Pet.  247.  The  argument  has  rested  principally  upon  the 
theory  of  our  government  in  relation  to  the  treaty-making  power,  and 
the  organ  for  conducting  foreign  intercourse.  There  is  certainly  no 
specific  provision  in  the  constitution  on  the  subject  of  surrendering 
fugitives  from  justice  from  a  foreign  country,  if  demanded ;  and  we 
are  left  at  large  to  conjecture  upon  various  parts  of  the  constitution, 
to  see  if  we  can  find  that  such  power  is  by  fair  and  necessary  impli- 
cation, embraced  within  the  constitution ;  I  mean,  whether  any  such 
VOL.  XIII.  57 
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obligation  i»  imposed  upon  any  department  of  our  government  by  the 
constitution,  to  surrender  to  a  foreign  government  a  fugitive  from 
justice.  For  unless  there  is  such  a  power  vested  somewhere,  it  is 
difficult  to  perceive  how  the  governor  of  Vermont  has  violated  any 
authority  given  by  the  constitution  to  the  general  government.  If 
such  a  power  or  obligation,  in  the  absence  of  any  treaty  or  law  of 
congress  on  the  subject,  rests  anywhere,  I  should  not  be  disposed  to 
question  its  being  vested  in  the  President  of  the  United  States.  It 
is  a  power  essentially  national  in  its  character,  and  required  to  be 
carried  into  execution  by  intercourse  with  a  foreign  government;  and 
there  is  a  fitness  and  propriety  of  this  being  done  through  the  execu* 
tive  department  of  the  government,  which  is  intrusted  with  authority 
to  carry  on  our  foreign  intercourse.  I  do  not  mean  to  enter  at  large 
into  the  question  of  surrendering  to  foreign  governments  fugitives 
firom  justice.  Whatever  that  power,  or  duty,  or  obligation  may  be, 
it  is,  in  my  judgment,  not  within  the  authority  of  this  court  to  regu* 
late  or  control  its  exercise.  In  order  to  give  such  power  to  this  court, 
when  the  surrender  has  been  made  under  authority  of  a  State,  it  must 
appear  to  be  repugnant  to  the  constitution,  or  an  existing  law  or 
treaty  of  the  United  States.  And  unless  the  President  of  the  United 
States  is,  under  the  constitution,  vested  with  such  power,  it  exists  no- 
where, there  being  no  treaty  or  law  on  the  subject  And  it  appears 
to  me  indispensably  necessary,  in  order  to  maintain  the  jurisdiction 
of  this  court  in  the  present  case,  to  show  that  the  President  is  vested 
with  such  power  ufider  the  constitution.  This  record  shows  that 
such  power  or  authority  has  been  expressly  disclaimed  by  the  Presi- 
dent, on  an  application  by  the  governor  of  Vermont,  in  the  year  1825. 
The  secretary  of  state,  in  answer  to  the  letter  of  the  governor  of 
Vermont  on  that  subject,  says :  "  I  am  instructed  by  the  President 

to  express  his  regret  to  your  excellency,  that  the  request  of 
[  *  583  ]  the  acting  governor  of  Canada  cannot  be  complied  *  with 

under  any  authority  now  vested  in  the  executive  govern- 
ment of  the  United  States ;  the  stipulation  between  tliis  and  the 
British  government,  for  the  mutual  delivery  over  of  ^fugitives  firom' 
justice,  being  no  longer  in  force,  and  the  renewal  of  it  by  treaty 
being,  at  this  time,  a  subject  of  negotiation  between  the  two  govern- 
ments." Here,  then,  is  a  direct  denial  by  the  President  of  the  exist- 
ence of  such  a  power  in  the  executive,  in  the  absence  of  any  treaty 
on  the  subject  And  such  has  been  the  settled  and  uniform  course 
of  the  executive  government  of  the  United  States  upon  this  subject 
since  the  expiration  of  our  treaty  with  England.  And  if  this  be  so, 
it  may  be  emphatically  asked,  what  power  in  the  general  government 
comes  in  conflict  with  the  power  exercised  by  the  governor  of  Ve**- 
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mont?  In  order  to  maintain  the  jurisdiction  of  this  court  in  the 
present  case,  it  must  be  assumed  that  the  President  has,  under  and 
by  virtue  of  the  constitution,  in  the  absence  of  any  ti*eaty  on  the 
subject,  authority  to  surrender  fugitives  from  justice  to  a  foreign 
government;  otherwise  it  cannot  be  said'that  the  governor  of  Verniont 
has  violated  the  constitution  of  the  United  States.  If  any  such  power 
is  to  be  given  to  the  President  by  treaty,  it  is  not  merely  to  regulate 
the  mode  and  manner  of  exercising  an  existing  power,  but  must  be 
a  treaty  creating  the  power,  and  founded  upon  the  mere  comity  of 
nations,  and  not  resting  upon  any  obligation,  the  performemce  of 
which  a  foreign  nation  has  a  right  to  demand  of  our  government* 
This  power  to  surrender  fugitives  firom  justice  to  a  foreign  govern- 
ment, has  its  foundation,  its  very  life  and  being,  in  a  treaty,  to  be 
made  between  the  United  States  and  such  foreign  government ;  and 
is  not,  by  the  constitution,  vested  in  any  department  of  our  goveri^- 
ment,  without  a  treaty.  The  power,  therefore,  exercised  by  the  gov- 
ernor of  Vermont,  can  at  most  be  only  repugnant  to  a  dormant 
power,  resting  entirely  upon  comity  and  reciprocity,  to  be  established 
by  treaty,  and  which  may,  by  possibility,  be  brought  into  action  at 
some  future  day,  through  the  instrumentality  of  such  a  treaty.  This, 
in  my  judgment,  is  too  remote  and  contingent  to  fall  under  the  pro- 
tecting authority  of  this  court,  under  the  twenty-fifth  section  of  the 
Judiciary  Act. 

The  remaining  class  of  cases  embraced  in  this  section,  is,  where  is 
drawn  in  question  the  construction  of  any  clause  of  the  constitution, 
or  of  a  treaty  or  statute  of,  or  commission  held  under,  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege,  or  exemp- 
tion, specially  set  up  or  claimed  by  either  party,  under  such  clause  qf 
the  said  constitution,  treaty,  statute,  or  commission. 

This  class  points  to  some  particular  clause  in  the  constitution,  or 
of  a  treaty,  or  statute,  or  commission,  held  under  the  United  Statesi 
by  which  a  right,  title,  privilege,  or  exemption,  is  claimed,  and  the 
decision  is  against  such  claim.  It  may  be  again  observed  that  no 
treaty  or  law  Was  drawn  in  question.  Nor  was  any  particular  clause 
in  the  constitution,  conferring  any  privilege  or  exemption,  in  any 
manner  whatever  aUuded  to  in  the  record,  or  can  be  supposed  by  any 
reasonable  intendment  to  have  been  drawn  in  question, 
*  except,  perhaps,  the  fifth  amendment,  which,  as  it  has  been  [  *  584  J 
already  shown,  does  not  apply  to  the  States,  whatever  may 
be  its  construction.  Nor  can  the  prohibition  to  the  States  to  enter 
into  any  treaty,  alliance,  or  confederacy,  or  into  any  agreement  or 
compact  with  another  State,  or  with  a  foreign  power,  be  considered 
as  drawn  in  question  or  violated.     There  is  nothing  in  this  record  to 
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wanrant  an  inference,  that  the  State  of  Yennont  had  ever  entered 
Snto  any  agreement  or  compact  with  Canada,  in  relation  to  the  sar> 
render  of  fugitives  from  justice.  The  governor  of  Vermont  does  not 
»profess  to  act  under  any  such  agreement ;  and  it  is  inconceivable,  if 
any  existed,  why  no  allusion  whatever  is  made  to  it  in  his  warrant, 
or  in  the  proceedings  before  the  court  The  record,  in  my  judgment, 
does  not  furnish  the  least  evidence  justifying  a  conclusion  that  any 
treaty,  compact,  or  agreement  of  any  description,  had  been  entered 
into  between  the  State  of  Vermont  and  Canada,  on  the  subject  of 
fturrendering  fugitives  firom  justice;  and  the  ca^e  now  before  the 
court  is  the  only  one,  from  any  thing  appearing  on  the  record,  where 
it  has  ever  been  attempted.  And  to  construe  this  single  isolated 
case,  and  that,  too,  by  the  governor  alone,  without  any  evidence  of 
his  acting  under  the  authority  of  any  statute  of  the  State  on  the  sub- 
ject, to  be  an  entering  into  a  solemn  compact  or  agreement  between 
the  State  of  Vermont  and  a  foreign  power,  in  violation  of  che  article 
of  the  constitution  which  prohibits  a  State  from  entering  into  any 
compact  or  agreement  with  a  foreign  power,  is  a  construction  to 
which  I  cannot  yield  my  assent. 

I  am  not,  therefore,  able  to  discover  how  any  question  could  have 
arisen,  and  been  decided  in  the  supreme  court  of  Vermont,  coming 
within  the  appellate  power  of  this  court  This  power  is  not  only 
affirmatively  declared,  and  pointed  to  certain  specified  cases,  but 
there  is  an  express  denial  of  the  authority  of  this  court  to  go  beyond 
such  specific  questions.  The  act  declares  that  no  other  error  shall  be 
ieuisigned  or  regarded  as  a  ground  of  reversal,  than  such  as  appears  on 
the  face  of  the  record,  and  immediately  respects  the  before-mentioned 
questions  of  the  validity  or  construction  of  the  constitution,  treatiesi 
statutes,  commission,  or  authority  in  dispute. 

And  it  appears  to  me  to  be  a  very  strong  and  cogent  objection  to 
taking  jurisdiction  in  this  case,  that  a  reversal  of  the  judgment  wiU 
be  entirely  unavailing,  unless  the  supreme  court  of  Vermont  shall 
voluntarily  discharge  the  prisoner.  It  is  certainly  not  in  the  power 
of  this  court  to  enforce  its  judgment  If  the  jurisdiction  of  this  court 
was  clearly  and  plainly  given,  it  might  not  be  a  satisfactory  answer 
that  it  could  not  execute  its  judgment  But  where  the  authority  of 
this  court  depends  upon  a  doubtful  construction  of  its  appellate 
power,  it  furnishes  a  persuasive  reason  against  applying  the  power  to 
a  case  which  may  result  in  a  nugatory  and  fruitless  judgment.  It  is 
not  to  be  presumed  that  congress  would  vest  in  this  court  a  power  to 
judge  and  decide,  and  withhold  from  it  the  authority  to  execute  such 
judgment  It  would  be  of  no  benefit  to  the  party,  and 
[  *  085  1  would  be  placing  the  court  in  no  very  enviable  a  *  situation. 
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If  the  proceedings  on  a  habeas  corpus  is  a  suit  within  the  mean- 
ing of  the  Judiciary  Act,  an  execution  of  the  judgment  is  the  fruit 
and  end  of  the  suit,  and  is  very  aptly  called  the  end  of  the  law. 
And  the  provisions  contained  in  this  twenty-fifth  section  of  the  Ju- 
diciary- Act,  show  very  satisfactorily  in  my  judgment,  that  the  revis- 
ing power  of  this  court  was  not  intended  to  be  applied  to  any  case 
where  the  court  could  not  execute  its  judgment.  The  act  declares 
that  the  writ  of  error  shall  have  the  same  effect  as  if  the  judgment  or 
decree  complained  of  had  been  rendered  or  passed  in  a  circuit  court 
And  the  proceedings  upon  the  reversal  shall  also  be  the  same,  except 
that  the  supreme  court,  instead  of  remanding  the  cause  for  a  final 
decision,  as  before  provided,  may,  at  their  discretion,  if  the  cause 
shall  have  been  once  remanded  before,  proceed  to  a  final  decision  of 
the  same,  and  award  execution.  This  looks  to  a  case  where  the 
state  court  refuses  to  execute  the  judgment  of  this  court.  No  such 
provision  is  made  or  allowed  when  the  writ  of  error  is  to  a  circuit 
court  of  the  United  States.  In  such  case,  the  Judiciary  Act  declarea 
that  the  supreme  court  shall  not  issue  execution  in  causes  that  are 
removed  before  them  by  writs  of  error,  but  shall  send  a  special  man- 
date to  the  circuit  court  to  award  execution  thereon.  And  what  is 
the  reason  for  this  different  mode  of  executing  the  judgment  of  this 
court?  It  is  because  this  court  can  coerce  the  circuit  courts  to  exe- 
cute the  mandate.  The  Judiciary  Act  gives  to  the  supreme  court 
the  power  to  issue  writs  of  mandamus  in  cases  warranted  by  the 
principles  and  usages  of  law,  to  any  courts  appointed,  or  persons 
holding  office  under  the  authority  of  the  United  States,  and  that  the 
courts  of  the  United  States  shall  have  power  to  issue  writs  of  scire 
faciasy  habeas  corpus^  and  all  other  writs  not  specially  provided  for 
by  statute,  which  may  be  necessary  for  the  exercise  of  liieir  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law. 

But  no  such  coercive  power  is  given  over  a  state  court ;  and  hence 
the  necessity  of  authorizing  this  court  to  execute  its  own  judgments 
If  the  supreme  court  of  Vermont  shall  refuse  to  execute  the  judg- 
ment of  this  court,  requiring  the  discharge  of  the  prisoner.  Holmes, 
can  this  court  in  any  way  enforce  its  judgment  ?  If  it  can  be  done 
at  all,  it  must  be  by  sending  a  habeas  corpus  to  the  sheriif  or  jailer 
having  the  custody  of  the  prisoner,  to  bring  him  here  to  be  discharged 
And  if  that  officer  shall  return  that  he  holds  him  under  a  commit- 
ment of  the  supreme  court  of  Vermont,  what  can  this  court  do? 
We  must  remand  him.     And  there  ends  our  jurisdiction. 

The  Judiciary  Act  authorizes  this  court  to  issue  writs  of  habeas 
corpusj  and  all  other  writs  not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
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agreeable  to  the  principles  and  usages  of  law ;  with  a  proviso,  how- 
ever, that  writs  of  liabeas  corpus  shall  in  no  case  extend  to  prisoners 

in  jail,  unless*  where  they  are  in  custody  under  or  by  coloi 
[  •SSG  ]   of  the  authority  of  the  United  States,  or  are  •committed 

for  trial  before  some  court  of  the  same,  or  are  necessary 
to  be  brought  into  court  to  testify.  (Sec.  14.)  The  power,  therefore, 
of  this  court  to  execute  its  judgment  is  expressly  taken  away,  and 
the  prisoner  obtains  no  relief.  And  can  it  be  reasonably  supposed, 
that  congress  intended  by  this  2oth  section  of  the  Judiciary  Act  to 
embrace  cases  where  the  judgment  must  be  a  dead  letter,  and  at 
most  merely  advisory,  and  an  expression  of  an  opinion  upon  an  ab- 
stract question,  but  utterly  fruitless  if  the  advice  shall  be  disregarded? 
I  cannot  yield  my  assent  to  the  assumption  of  a  power  which  must 
place  this  court  in  such  a  feeble  and  inefficient  situation.  If  this 
court  has  the  power  to  meet  the  exigency  of  the  case  at  all,  why  not 
apply  at  once  the  appropriate  emd  efficient  remedy  by  habeas  corpus^ 
and  relieve  the  prisoner  from  his  illegal  imprisonment  ?  But  if  this 
power  is  denied  to  the  court,  can  it  be  that  the  act  of  congress  has 
clothed  us  only  with  the  naked  authority  to  advise  the  supreme  court 
of  Vermont  to  discharge  the  prisoner  ?  I  think  not.  And  that  it  is, 
.  therefore,  a  case  not  embraced  under  the  26th  section  of  the  Judiciary 
Act,  and  that  the  appellate  power  of  this  court  cannot  reach  the  case, 

[  •Gli  ]  •Baldwin,  J.  Concurring  most  fully  and  cordially  in  the 
opinions  delivered  by  those  of  my  brethren  who  are  opposed 
to  any  action  by  this  court  on  this  case,  I  have  nothing  to  .add  to  the 
reasons  assigned  by  them  respectively,  lest  it  might  imply  my  want 
of  confidence  in  the  grounds  which  they  have  taken,  and,  in  my 
mind,  maintained  with  conclusive  force.  There  are,  however,  two 
subjects  of  high  consideration  involved  in  this  case  which  I  feel  con- 
strained to  notice ;  as  my  opinion  would  have  been  governed  by  them, 
had  there  been  no  other  grounds  for  my  declining  to  interfere  with 
the  order  of  the  supreme  court  of  Vermont,  remanding  the  relator 
to  the  custody  whence  he  was  brought  before  them  by  the  writ  of 
Juibeas  corpus. 

1.  The  constitution  of  the  United  States  confers  no  power  on 
any  department  of  the  federal  government  to  prevent  a  State  or  its 
officers  from  sending  out  of  its  territory  a  person  in  the  situation  of 
Holmes,  the  relator. 

2.  That  a  writ  of  error  does  lie  from  this  to  a  state  court  to  revise 
their  proceedings  on  a  writ  of  habeas  corpus. 

That  the  treaty-making  power  of  the  constitution  is  competent  to 
bind  the  States  by  a  stipulation  to  surrender  fngitives  from  justice^ 
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is  not  denied  by  any ;  nor  that,  where  such  power  is  executed  by  a 
treaty,  a  State  is  under  an  obligation  to  surrender ;  but  that  while 
such  power  remains  dormant  or  contingent,  the  obligation  does  not 
exist,  and  that  congress  have  no  power  to  impose  it,  has  been  too 
clearly  established  by  my  brethren  to  leave  it  in  my  power  to  add  to 
the  weight  of  their  reasoning.  But  while  I  admit  the  competency  of 
the  treaty-making  power  to  compel,  I  utterly  deny  its  power  to  pre- 
vent the  expulsion  of  a  fugitive  from  justice  from  the  territory  of  a 
State^  pursuant  to  its  lawsj^or  the  general  authority  vested  in  its 
executive  or  other  appropriate  officersi  to  administer  and  enforce  its 
regulations  of  internal  police. 

This  distinction  between  the  power  to  compel  and  the  power  to 
prevent  the  surrender  of  a  fugitive,  is  visible  in  the  whole  frame  of 
the  constitution,  as  well  in  the  general  lines  which  it  designates,  in 
separating  the  powers  of  the  federal  and  state  governments,  by 
grants,  prohibitions,  and  separations,  as  by  its  more  specific  pro- 
visions. 

There  cannot  be  found  a  clause  in  the  whole  instrument,  which  in 
terms  or  by  any  fair  construction,  can  be  made  to  bring  the  power  to 
compel  a  State  not  to  surrender,  within  any  enumerated  subject  over 
which  congress  can  legislate,  unless  it  is  sought  as  one  of  a  vagrant 
nature,  to  be  exercised  under  such  of  the  various  items  specified,  as 
may  be  suggested  by  a  train  of  ingenious,  refined,  and  subtle  reason- 
ing, from  one  implication  to  another,  until  there  is  found  some  hook 
whereby  to  connect  this  with  some  granted  power.  Nay,  it  is  cau- 
tiously omitted  in  the  prohibition  on  the  States,  to  use  any  language 
which  can  be  tortured  into  a  reference  to  the  subject-matter;  and 
as  the  nature  of  the  treaty-making  power  precludes  any  enumeration 
of  the  subjects  of  its  exercise,  it  is  left  with  no  other  prescribed  limi- 
tation than  that  treaties,  to  have  their  constitutional  effect,  must  be 
made  "under  the  authority  of  the  United  States."  This 
power  must  then  be  c&dled  into  action,  and  *  act  on  the  sub-  [  *  615  ] 
ject,  before  a  State  can  be  deprived  of  the  right  to  surrender 
or  retain  a  fugitive  at  its  pleasure ;  a  right  which  each  State  pos- 
sessed in  its  plenitude  on  the  dissolution  of  the  articles  of  confederacy, 
and  which  remained  unimpaired  till  it  became  party  to  the  constitu- 
tion, on  its  adoption  by  the  people  thereof,  whereby  they  held  the 
power  subject  to  such  restraints  as  treaty  stipulations  might  impose 
in  future.  Without  such  stipulation,  the  whole  subject-matter  of 
fugitives  of  any  description,  from  a  foreign  nation  or  any  of  its  colo- 
nies or  dependencies,  is  reserved  to  the  respective  States  as  fully 
as  before  the  constitution ;  but,^  with  such  stipulation  in  a  treaty,  I 
admit  the  State  is  as  much  bound  to  make  the  surrender,  as  if  it  had 
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been  a  subject  of  express  delegation  of  power  to  the  President  and 
senate ;  or  as  if  the  same  provision  had  been  made  in  relation  to  for- 
eign fugitives  from  justice  or  service  as  those  from  the  respective 
States,  but  which  is  guardedly  omitted. 

In  the  second  clause  of  the  2d  section  of  the  4th  article,  the  const^ 
tution  provides,  that  ^  A  person  charged  in  any  State  with  treason, 
felony,  or  other  crime,  who  shall  ilee  from  justice  and  be  found  in 
another  State,  shall,  on  demand  of  the  executive  authority  of  the 
State  from  which  he  iled,  be  delivered  up  to  be  removed  to  the  State 
from  which  he  iled."  A  corresponding  provision  is  made  for  fugitives 
from  service  or  labor ;  and  congress,  by  the  act  of  1793,^  have  pre- 
scribed the  mode  in  which  the  provision  of  the  constitution  shall  be 
carried  into  effect    1  Story,  284,  286. 

It  will  not  be  pretended  that  these  provisions  do  not  impose  upon 
the  States  of  this  Union  an  obligation  as  imperative,  and  impair 
their  reserved  rights  to  the  same  extent,  as  a  similar  stipulation  in  a 
treaty  between  the  United  States  and  any  foreign  state ;  let  it  then 
be  asi5umed  that  there  was  such  a  treaty  with  Great  Britain,  in  rela- 
tion to  fugitives  from  justice  in  Canada,  and  a  stronger  case  cannot 
be  supposed ;  the  question  it  involves  is  not  difficult  of  solution. 

The  object  and  great  purpose  of  the  constitution  and  congress  in 
one  case,  and  of  the  treaty  in  the  other,  is  to  make  it  the  duty  of  the 
State  and  its  officers  to  make  the  surrender  on  a  demand,  but  it  does 
not  follow  that  it  may  not  be  done  voluntarily  or  without  demand; 
to  take  the  fugitive  to  the  border  and  force  him  to  pass  the  line, 
whether  the  authorities  of  the  adjacent  states  or  provinces  are  desir- 
ous, or  even  willing,  to  receive  him  or  not,  is  but  an  ordinary  police 
power.  This  is  the  true  point  in  issue ;  whether  a  State  is  prohib- 
ited by  the  constitution,  from  doing  of  its  own  accord  an  act  which 
it  is  bound  to  do  whenever  demanded  pursuant  to  a  law  or  a  treaty 
of  the  United  States,  and  which  it  might  do  or  refuse  if  the  subject 
was  neither  within  the  law  or  treaty-making  power  of  the  United 
States.  Had  no  provision  been  made  for  the  reclamation  of  fugitives 
from  the  States,  there  could  be  no  pretence  for  denying  to  the  States 
an  unlimited  discretion  over  the  whole  subject ;  the  constitution  has 
put  one  single  limitation  on  this  discretion,  in  case  of  a  demand  from 
the  executive  of  another  State,  leaving  that  discretion  as  free  and 
full  where  no  demand  is  made,  as  if  the  constitution  had  been  whoUy 
silent  on  the  subject  And  if  it  had  been  so  silent,  the  only  differ- 
ence would  have  been,  that  though  there  would  have  been  no  obliga- 
tion to  surrender  on  a  demand,  there  would  have  been  the  same  right 


1  1  Stats,  at  Largo,  302. 
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and  power  to  do  it,  as  now  exists  in  each  State  in  respect  to  their 
respective  fugitives,  or  as  would  exist  under  a  treaty-making  provision 
for  the  reciprocal  delivery  of  fugitives  ftom  the  Canadas  or  the  States. 

No  injunction  of  the  constitution  can  be  violated,  nor  the  faith  of 
treaties  impaired,  by  each  state  or  province  refusing  to  be  made  a 
Botany  Bay,  an  asylum,  or  even  a  receptacle  of  the  vagabonds,  the 
criminals,  or  convicts  of  the  other;  any  duty  of  State  to  State, 
of  State  to  the  Union,  and  the  United  States  to  foreign  powers,  is 
fully  and  faithfuUy  executed  by  the  performance  of  the  duties  and 
stipulations  imposed  or  made.  But  no  political  community,  no  mu- 
nicipal corporation,  can  be  under  any  obligation  to  suffer  a  moral 
pestilence  to  pollute  its  air,  or  contagion,  of  the  most  corrupting  and 
demoralizing  influence,  to  spread  among  its  citizens,  by  the 
*  conduct  and  example  of  men,  who,  having  forfeited  the  [  *  616  ] 
protection  of  their  own  government  by  their  crimes,  claim 
to  be  rescued  from  the  consequences  by  an  appeal  to  the  same  con- 
stitution and  laws  under  which  our  own  citizens  are  not,  and  cannot 
be  screened  from  punishment  when  it  is  merited  by  their  conduct 
No  State  can  be  compelled  to  admit,  retain,  or  support  foreign  pau* 
pers,  or  those  from  another  State;  they  may  be  removed  or  sent 
where  they  came,  not  because  poverty  is  a  crime,  but  because  it  is  a 
misfortune  not  to  be  mitigated  or  relieved  by  the  compulsory  contri- 
butions  of  those  among  whom  they  throw  themselves,  or  are  cast  by 
their  governments  for  maintenance. 

Every  State  has  acknowledged  power  to  pass  and  enforce  quaran- 
tine, health,  and  inspection  laws,  to  prevent  the  introduction  of  dis- 
ease, pestilence,  or  unwholesome  provisions ;  such  laws  interfere 
with  no  powers  of  congress  or  treaty  stipulations ;  they  relate  to  inter- 
nal police,  and  are  subjects  of  don^estic  regulation  within  each  State, 
over  which  no  authority  can  be  exercised  by  any  power  under  the 
constitution,  save  by  requiring  the  consent  of  congress  to  the  imposi- 
tion of  duties  on  exports  and  imports,  and  their  payment  into  the 
treasury  of  the  United  States.  11  Pet.  102, 130,  &c.;  9  Wheat.  203, 
&C. ;  12  Wheat.  436,  &c.;  Vide  §  10,  article  1,  clause  2.  "  These  laws 
form  a  portion  of  that  immense  mass  of  legislation  which  embraces 
every  thing  within  the  territory  of  a  State  not  surrendered  to  the 
general  government,"  &c.  9  Wheat.  203.  "  No  direct  general  power 
over  these  subjects  is  granted  to  congress,  and  consequently  they  re- 
main subject  to  state  legislation."  lb.  "The  constitutionality  of 
such  laws,  has  never,  so  far  as  we  have  been  informed  been  denied,'' 
Jb.  205;  "  and  are  considered  as  flowing  from  the  acknowledged  power 
of  a  State  to  provide  for  the  health  of  its  citizens."     lb. 

"  The  power  to  direct  the  removal  of  gunpowder,  is  a  branch  of 
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the  police  power  which  unquestionably  remains  with  the  States,** 
12  Wheat.  443.  "  We  are  not  sure  that  this  may  not  be  classed 
among  inspection  laws.  The' removal  or  destruction  of  infectious  or 
unsound  articles,  is  undoubtedly  an  exercise  of  that  power,  and  forms 
an  express  exception  to  the  prohibition  we  are  considering.  Indeed, 
the  laws  of  the  United  States  expressly  sanction,  the  health  laws  of 
a  State."  lb.  444.  These  principles  were  reaffirmed  in  the  city  of 
New  York  v.  Miln,  in  language  worthy  of  repetition,  and  most  ap- 
propriate to  this  case  in  all  its  bearings, 

"  That  the  State  of  New  York  possessed  power  to  pass  this  law 
(respecting  foreign  paupers)  before  the  adoption  of  the  constitution 
of  the  United  States,  might  probably  be  taken  as  a  truism  without 
the  necessity  of  proof.  But  as  it  may  tend  to  present  it  in  a  clearer 
point  of  view,  we  will  quote  a  few  passages  from  a  standard  writer 
on  public  law,  showing  the  origin  and  character  of  this  power." 

Vattel,  book  2,  c  7,  §  94,  >'  The  sovereign  may  forbid  the  entrance 
of  his  territory,  either  to  foreigners  in  general  or  in  particular  cases, 
or  to  certain  persons,  or  for  certain  particular  purposes,  according  as 
he  may  think  it  advantageous  to  the  state." 

Vattel,  book  2,  c  8,  §  100.  "  Since  the  lord  of  the  territory  may, 
whenever  he  thinks  proper,  forbid  its  being  entered,  he  has,  no  doubt, 
a  power  to  annex  what  conditions  he  pleases  to  the  permission  to 
enter." 

"  The  power,  then,  of  New  York  to  pass  this  law,  having  undenia^ 
bly  existed  at  the  formation  of  the  constitution,  the  simple  inquiry  is, 
whether  by  that  instrument  it  was  taken  from  the  State  and  granted 
to  congress ;  for,  if  it  were  not,  it  yet  remains  with  them." 

"  If,  as  we  think,  it  be  a  regulation,  not  of  commerce  but  of  police, 
then  it  is  not  taken  from  the  States,  To  decide  this,  let  us  examine, 
its  purpose,  the  end  to  be  attained,  and  the  means  of  its  attainment" 

^'  It  is  apparent,  from  the  whole  scope  of  the  law,  that  the  object 
of  the  legislature  was  to  prevent  New  York  from  being  burdened  by 
an  influx  of  persons  brought  thither  in  ships,  either  from  for- 
[  •  617  ]  eign  countries  or  from  any  other  of  the  *  States ;  and  foi 
that  purpose,  a  report  was  required  of  the  names,  places  of 
birth,  &C.,  of  all  passengers,  that  the  necessary  steps  might  be  taken 
by  the  city  authorities  to  prevent  them  from  becoming  chargeable  as 
paupers." 

"  The  power  reserved  to  the  several  States,  will  extend  to  all  the 
objects  which  in  the  ordinary  course  of  affairs,  concern  the  liberties, 
lives,  and  properties  of  the  people ;  and  the  internal  order,  improve 
ment,  and  prosperity  of  the  State."     11  Pet,  132, 133. 

After  a  review  of  Gibbons  v,  Ogden,  and  Brown  v.  Maryland ;  and 
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showing  that  their  opinion  is  not  in  collision  with  the  principles  of 
either  of  those  cases ;  the  court  say :  "  But  we  do  not  place  our 
opinion  on  this  ground.  We  choose  rather  to  plant  ourselves  on 
what  we  consider  an  impregnable  position.  They  are  these,  that  a 
State  has  the  same  undeniable  and  unlimited  jurisdiction  over  aU 
persons  and  things  within  its  territorial  limits,  as  any  foreign  nation, 
where  that  jurisdiction  is  not  surrendered  or  restrained  by  the  consti- 
tution of  the  United  States.  That  by  virtue  of  this,  it  is  not  only 
the  right,  but  the  boanden  and  solemn  duty  of  a  State,  to  advance 
the  safety,  happiness,  and  prosperity  of  its  people ;  and  to  provide 
for  its  general  welfare,  by  any  and  every  act  of  legislation  which  it 
may  deem  conducive  to  these  ends;  where  the  power  over  the 
particular  subject,  or  the  manner  of  its  exercise,  is  not  surrendered  or 
restrained  in  the  manner  just  stated.  That  all  those  powers  which 
relate  to  merely  municipal  regulations,  or  what  may,  perhaps,  more 
properly  be  called  'internal  police,'  are  not  thus  surrendered  or 
restrained  ;  and  that  consequently,  in  relation  to  these,  the  authority 
of  a  State  is  complete,  unqualified,  and  exclusive."     11  Pet  139. 

"  We  think  it  as  competent,  and  as  necessary  for  a  State  to  pro- 
vide precautionary  measures  against  the  moral  pestilence  of  paupers, 
vagabonds,  and  possibly  convicts,  as  it  is  to  guard  against  the 
physical  pestilence,  which  may  arise  from  unsound  and  infectious 
articles  imported;  or  from  a  ship,  the  crew  of  which  maybe  laboring 
ander  an  infectious  disease."     lb.  143. 

These  principles  were  not  declared  for  the  first  time  in  the  case  of 
Miln ;  they  flowed  from  those  which  were  established  as  unquestion- 
able in  the  United  States  i;.  Bevans,  where  this  language  is  used :  — 

"  What  then  is  the  extent  of  jurisdiction  which  a  State  possesses  ? 
.  "  We  answer  without  hesitation,  the  jurisdiction  of  a  State  is 
coextensive  with  its  territory ;  coextensive  with  its  legislative  power. 

"  The  place  described,  is  unquestionably  within  the  original  territory 
of  Massachusetts.  It  is  then  within  the  jurisdiction  of  Massachu- 
setts ;  unless  that  jurisdiction  has  been  ceded  to  the  United  States, 
(3  Wheat  386,  387,)  by  a  cession  of  territory ;  or  which  is  essentially 
the  same,  of  general  jurisdiction."     lb.  388. 

"  It  is  not  questioned,  that  whatever  may  be  necessary  to  the  full 
and  unlimited  exercise  of  admiralty  and  maritime  jurisdiction  is  in 
the  government  of  the  Union.  Congress  may  pass  all  laws  which 
are  necessary  and  proper  for  giving  the  most  complete  effect  to  this 
power.  Sj:ill,  the  general  jurisdiction  over  the  place,  subject  to  this 
grant  of  power,  adheres  to  the  territory  as  a  portion  of  sovereignty 
not  yet  given  away.  The  residuary  powers  of  legislation  are  still  in 
Massachusetts.     Suppose,  for  example,  the  power  of  regulating  trade 
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had  not  been  given  to  the  general  government  Would  this  extension 
of  the  judicial  power  to  all  cases  of  admiralty  and  maritime  jusisdio- 
tion,  have  devested  Massachusetts  of  the  power  to  regulate  the  trade 
of  her  bay  ?  "     lb.  389. 

It  would  be  at  least  superfluous,  if  not  presumptuous  in  me,  to 
attempt  to  illustrate  or  enforce  the  soundness  of  these  principlesi 
which  this  court  declare  to  be  impregnable  positions,  on  which  they 
plant  their  opinion.  That  they  may  neither  be  shaken  or  impaired 
by  any  future  collision  between  them,  and  any  opinions  which  may 
be  founded  on  a  contrary  construction  of  the  constitution,  is  most 
ardently  to  be  desired,  by  all  who  wish  to  see  the  federal  and  state 

governments  move  within  their  respective  orbits,  with  the 
[  •GIS  ]  same  harmony  for  the  future,  •as  they  have  done  for  the 

past.  The  continuance  of  this  harmony,  will  in  my 
opinion,  be  in  inmiinent  danger,  not  only  of  interruption,  but  of 
extinction ;  whenever  the  course  of  this  court  shall  be  such,  as  to 
subvert  the  great  principles  of  constitutional  jurisprudence,  on  which 
it  has  defined  the  line  of  separation  between  the  powers  which  are 
granted  to  the  United  States,  and  those  prohibited  or  reserved  to  the 
States,  or  the  people  thereof  respectively.  Nor  is  there  one  amoi^ 
these  latter  powers,  which  it  is  so  dangerous  to  attempt  to  impair,  as 
that  of  internal  police;  and  especially  that  portion  of  it  which 
relates  to  fugitives,  vagabonds,  criminals,  or  convicts,  whether  they 
have  fled  from  justice  before,  or  after  trial ;  for  if  a  state  cannot  expel 
from  her  territory  this  species  of  pestilence,  so  infectious,  contagious, 
and  fatal  to  the  morals  of  the  community,  in  which  they  are  suffered 
to  mix  and  move  unmolested,  her  power  of  police  is  a  shadow,  a 
farce,  while  this  most  feculent  mass  of  corruption  remains  a  public 
nuisance,  which  the  power  of  a  state  is  incompetent  to  abate. 

It  is  but  a  poor  and  meagre  remnant  of  the  once  sovereign  power 
of  the  States,  a  miserable  shred  and  patch  of  independence,  which 
the  constitution  has  not  taken  from  them,  if  in  the  regulation  of  its 
internal  police,  state  sovereignty  has  become  so  shorn  of  authority, 
as  to  be  competent  only  to  exclude  paupers,  who  may  be  a  burden 
on  the  pockets  of  its  citizens ;  unsound,  infectious  articles,  or  diseases, 
which  may  aflect  their  bodily  health  ;  and  utterly  powerless  to 
exclude  those  moral  ulcers  on  the  body  political,  which  corrupt  its 
vitals,  and  demoralize  its  members.  If  there  is  any  one  subject  on 
which  this  court  should  abstain  from  any  course  of  reasoning,  tending 
to  expand  the  granted  powers  of  the  constitution,  so  as  to  bring 
internal  police  within  the  law  or  treaty-making  power  of  the  United 
States,  by  including  it  within  the  prohibition  on  the  States,  it  is  the 
one  now  before  us.    Nay,  if  such  construction  is  not  unavoidablci  it 
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ought  not  to  be  given,  lest  we  introduce  into  the  constitution  a  more 
vital  and  pestilential  disease  than  any  principle  on  which  the  relator 
could  be  rescued  from  the  police  power  of  Vermont,  would  fasten  on 
its  institutions,  dangerous  as  it  might  be,  or  injurious  its  efifects. 
Should  an  adjudication  so  fearful  in  its  consequences,  be  made  in  a 
case  of  a  kindred  nature  with  this,  the  people  and  States  of  this 
Union  wiU  "  plant  themselves "  on  the  "  impregnable  positions," 
taken  in*  the  opinions  of  this  court,  in  the  cases  quoted ;  and  stand- 
ing on  grounds  thus  consecrated,  refuse  to  surrender  those  rights 
which  we  had  declared  to  be  '*  complete,  unqualified,  and  exclusive." 
The  power  of  this  court  is  moral,  not  physical ;  it  operates  by  its 
influence,  by  public  confidence  in  the  soundness  and  uniformity  of 
the  principles  on  which  it  acts ;  not  by  its  mere  authority  as  a  tribu- 
nal, from  which  there  is  no  appeal ;  and  if  ever  its  solemn  decisions 
should  be  overlooked  by  itself,  or  we  should  cease  to  respect  those  of 
our  predecessors,  the  people  and  the  States  will  still  adhere  to  them  ; 
and  our  successors  will  refuse  to  foUow  our  deviations  from  the 
ancient  path.  It  may  be  the  doctrine  of  the  day,  that  the  reserved 
rights  of  the  States  are  too  broad,  and  the  powers  of  congress  too 
narrow ;  but  it  will  not  withstand  the  scrutiny  of  time,  or  the  delib- 
erate consideration  of  the  principles  on  which  the  cases  referred  to 
have  been  decided,  and  those  therein  promulgated.  If  they  shall 
ever  be  disregarded  in  public  opinion,  and  their  reversal  follow ;  it 
will  not  be  done  by  the  establishment  of  those  principles  on  which  it 
is  now  attempted  to  enlarge  the  prohibitions  on  the  States,  and  to 
expand  the  powers  of  congress,  by  implication  upon  implication,  to 
ejSfect  both  objects  by  ingenious  or  far-fetched  suppositions  or  assump- 
tions. Ingenuity,  talents,  and  subtlety,  can  work  a  countermine 
under  the  constitution,  by  which  the  contrary  effect  may  be  pr(^ 
duced ;  whereby  the  reserved  powers  of  the  States  may  absorb  as 
much  of  the  granted  powers  of  the  general  government,  as  the  adop- 
tion of  the  grounds  on  which  the  relator's  case  has  been  placed  would 
take  from  those  which  have  neither  been  granted  by,  nor  prohibited 
to  the  States.  Equally  dreading  and  avoiding  both  extremes,  I  am 
content  to  take  the  constitution  as  it  has  hitherto  been  expounded 
by  this  court,  on  all  subjects  connected  with  the  cause  now 
•before  us;  in  my  opinion,  it  leaves  no  open  point,  even  [  •GIO  J 
admitting  what  is  known  not  to  exist,  that  there  was  a 
treaty  stipulation  on  the  subject.  But  without  such  stipulation,  the 
relator's  case  is  most  bald  and  barren  of  merits ;  it  rests  upon  doctrines 
not  to  be  sanctioned  consistently  with  past  adjudications,  which  in 
the  United  States  v.  Be  vans,  3  Wheat.  336,  asserted  the  jurisdiction 
and  legislative  power  of  a  State  to  be  coextensive  with  its  territory, 
VOL.  XIII.  58 
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over  all  subjects  not  delegated  to  the  general  government,  and  in 
Gibbons  v,  Ogden,  9  Wheat.  1,  Brown  v.  Maryland,  12  Wheat  419, 
and  New  York  v.  MUn,  11  Pet*  102,  declared  that  no  power  over  the 
internal  police  of  a  State  had  been  so  delegated  by  the  constitution ; 
but  was  reserved  exclusively  to  the  States.  I  deem  it  wholly  unneces- 
sary to  make  a  detailed  application  of  those  cases  to  the  present ; 
their  affinity  is  too  visible  on  a  comparison,  to  require  any  thing 
more  than  a  reference  to  them  respectively,  as  they  are  reported; 
police  is  in  every  feature;  the  moral  and  physical  health  of  the 
people  is  the  common  object  of  police  regulations  in  all  their  ramifi- 
cations, as  applied  to  the  vast  variety  of  subjects  which  they  embrace, 
and  none  of  which  are  confided  to  any  other  than  state  power ;  and 
all  of  which  must  remain  under  its  exclusive  control,  till  the  constitu- 
tion is  changed. 

The  States  are  enjoined  by  the  constitution  to  surrender  a  fugitive 
from  another  State  on  a  demand ;  they  will  be  obliged  to  do  it  under 
a  treaty  stipulation  to  a  foreign  power ;  and  thus  far,  but  no  further, 
has  there  been  or  can  be  any  abridgment  of  their  power  over  the  sub- 
ject ;  they  cannot  be  deprived  of  their  right  of  expelling  from  their 
territory  those  fugitives  who  have  no  privileges  within  it,  or  be  cota- 
pelied  to  retain  them  when  they  are  not  entitled  to  the  protection  of 
its  constitution  or  laws.  Any  refugee  crosses  the  border  at  his  peril ; 
his  government  may  not  desire  to  reclaim  him  for  punishment,  and 
be  unwilling  to  receive  him  again ;  but  that  matters  not  to  the  State 
to  which  he  flies ;  the  right  and  power  to  remove,  expel,  and  volun- 
tarily to  surrender  the  fugitive,  is  as  perfect  as  if  it  was  a  duty 
prescribed  by  a  power  paramount  to  that  of  the  Stai:e. 

This  is,  in  my  opinion,  the  turning  point  of  this  case;  and  this 
right  to  determine  what  persons  fleeing  from  abroad  shall  be 
Bufiered  to  remain  a  burden  on  its  citizens  for  their  support,  or  a 
dangerous  example  to  the  community,  is  so  peculiarly  and  appropri- 
ately a  subject  of  state  jurisdiction,  as  to  be  incapable  of  delegation 
to  any  other  power.  Any  action  of  congress  upon  it,  would  be  not 
only  an  assumption  of  ungranted  power,  but  a  direct  usurpation  of 
powers  reserved  to  the  States ;  and  if  exercised  by  means  of  coercion, 
to  compel  a  State  to  retain  the  vagabonds  from  other  States,  or  the 
border  provinces,  would  operate  more  fatally  on  the  morals  of  the 
people,  than  pestilence  upon  their  health,  or  gunpowder  on  their 
property  and  their  lives.  Happily,  such  power  is  not  visible  in  the 
constitution,  nor  has  it  been  infused  into  it  by  construction;  when- 
ever internal  police  is  the  object,  the  power  is  excepted  from  every 
grant,  and  reserved  to  the  States,  in  whom  it  remains  in  as  full  and 
unimpaired  sovereignty  as  their  soil,  which  has  not  been  granted  to 
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individuals,  or  ceded  to  the  United  States.  As  a  right  of  jurisdiction 
over  the  land  and  waters  of  a  State,  it  adheres  to  both,  so  as  to  be 
impracticable  of  exercise  by  any  other  power,  without  cession  or 
usurpation.  Such  is  the  power  which  the  governor,  as  chief  magis- 
trate of  Vermont,  has  exercised  over  this  fugitive ;  in  my  opinion,  it 
was  properly  exercised ;  and  that  no  department  of  this  government 
is  competent,  on  subjects  of  police,  to  control  him,  or  any  other 
state  officer,  in  the  execution  of  his  or  their  offices. 

By  the  course  which  has  been  taken,  all  danger  of  interfering  with 
the  relations  of  the  United  States  and  foreign  powers,  either  on 
matters  of  commercial  intercourse  or  diplomatic  concern,  is  avoided ; 
such  interference  could  happen  only  on  the  refusal  to  deliver  up  the 
fugitive,  on  the  demand  or  request  of  the  authorities  of  Canada ;  for 
a  compliance  with  either,  would  rather  add  strength  to  than  tend  to 
weaken  the  preexisting  relations  of  amity  and  comity  between  the 
two  nations.  On  the  other  hand,  if  the  delivery  was  spontaneous, 
and  made  in  the  true  spirit  of  border  peace,  and  mutual  safety  from 
crime,  the  boon  would  be  the  more  acceptable ;  or  if  the 
•  authorities  of  the  State  should  send  the  fugitive  back  [  *  620  ] 
whence  he  came,  those  of  Canada  would  have  no  cause  of 
complaint,  because  they  had  made  no  reclamation,  or  because  Vermont 
was  unwilling  to  incorporate  among  its  citizens  a  foreigner  whom 
his  own  government  was  disposed  not  to  take  back.  The  United 
States  cannot  complain,  for  neither  their  rights  nor  power  can  be 
affected,  unless  some  department  of  their  government  shall  put  itself 
in  the  place  of  Vermont,  to  determine  on  what  subject  its  internal 
system  of  police  shall  operate,  and  how  it  shall  be  executed ;  but  on 
any  other  ground  or  pretext,  there  can  be  no  colorable  argument  or 
reason  for  such  interference.  That  the  case  before  us  is  one  in  any 
way  affecting  our  foreign  relations,  seems  to  me  wholly  suppositi- 
tious ;  and  the  untoward  consequences  which  seem  to  be  apprehended 
firom  affirming  the  exercise  of  the  power  of  the  governor,  appear  as 
wholly  conjectural,  and  without  any  rational  foundation  in  fact  or 
principle.  But  be  this  as  it  may,  we  have  no  warrant  from  the  con- 
stitution, and  congress  can  give  us  none,  to  authorize  us  to  interfere 
with  the  exercise  of  a  power,  which  comes  within  every  definition 
which  this  court  has  given  of  a  regulation  of  the  internal  police  of  a 
State  ;  or  to  examine  whether  it  has  been  exerted  under  the  authority 
of  a  state  law,  or  by  the  constitutional  power  of  its  chief  executive 
magistrate.  It  suffices  for  all  the  purposes  of  this  case,  that  the  sub- 
ject matter  is  not  of  federal  cognizance ;  but  is  excluded  from  the 
jurisdiction  of  the  United  States  to  its  fall  extent,  and  reserved  for 
the  action  of  another  sovereignty,  whose  power  over  it  must  remain 
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ontouched,  till  an  amendment  to  the  constitution  shall  displace  it 
That  this  may  never  be  done,  is  in  my  opinion  devoutly  to  be 
wished  by  every  friend  to  the  permanency  of  our  institutions. 

The  other  ground  on  which  I  am  opposed  to  any  interference  with 
ihe  proceeding  of  the  supreme  court  of  Vermont  in  this  matter  is, 
that  it  is  not  within  the  appellate  jurisdiction  of  this  court,  under  the 
25th  section  of  the  Judiciary  Act ;  because  the  order  of  that  court  on 
a  habeas  corpus^  is  not  a  judgment  on  which  a  writ  of  error  can  be 
brought. 

I  cannot  so  well  define  the  nature  and  object  of  the  writ  of  habeas 
corpus^  or  so  well  explain  the  proceedings  upon  it,  as  in  the  language 
of  this  court :  "  It  has  been  demonstrated  at  the  bar,  that  the  ques- 
tion brought  forward  on  a  liabeas  corpus^  is  always  distinct  from  that 
which  is  involved  in  the  cause  itself.  The  question  whether  the 
individual  shall  be  imprisoned,  is  always  distinct  from  the  question 
whether  he  shall  be  convicted  or  acquitted  of  the  charge  on  which  he 
is  to  be  tried  ;  and  therefore  these  questions  are  separated,  and  may 
be  decided  in  different  courts." 

^'  The  decision  that  the  individual  shall  be  imprisoned,  must 
always  precede  the  application  for  a  writ  of  habeas  corpus  ;  and  this 
writ  must  always  be  for  the  purpose  of  revising  that  decision,  and 
therefore  appellate  in  its  nature."  4  Cranch,  101.  ^  This  being  a 
mere  inquiry,  which  without  deciding  upon  guilt,  precedes  the  instil 
tution  of  a  prosecution,  the  question  to  be  determined  is,  whether 
the  accused  shall  be  discharged  or  held  to  trial ;  and  if  the  latter,  in 
what  place  they  are  to  be  tried,  and  whether  they  shall  be  confined 
or  admitted  to  baiL  If,  &c.,  upon  inquiry,  it  manife&tly  appears  that 
no  such  crime  has  been  committed,  or  that  the  suspicion  entertained 
of  the  prisoner  was  wholly  groundless,  in  such  cases  only  is  it  lawfisl 
totally  to  discharge  him ;  otherwise,  he  must  either  be  committed  to 
prison,  or  give  bail."     lb.  125,  126. 

^'  The  Judicial  Act,  section  14th,  authorizes  this  court,  and  all  tiie 
courts  of  the  United  States,  and  the  judges  thereof,  to  issue  the  writ 
for  the  purpose  of  inquiring  into  the  cause  of  commitment."  3  Pet 
201.  "  It  is  a  high  prerogative  writ,  known  to  the  common  law,  the 
great  object  of  which  is  the  liberation  of  those  who  may  be  impris- 
oned without  sufficient  cause."  ^'  It  is  in  the  nature  of  a  writ  of 
error  to  examine  the  legality  of  the  commitment."     lb.  202. 

It  lies  to  a  circuit  court  of  the  United   States,  sitting  in  a  State, 

(3  DaU.  17,)  or  to  the  circuit  court  of  this  District;  (3  Cranch,  448; 

4  Cranch,  101 ;)  it  is  an  exercise  of  appellate  jurisdiction,  and  ^  we 

are  but  revising  the  effect  of  their  process,  &c,  under  which 

(  •  621  ]  "the  prisoner  is  detained."    7  Pet  573.    But  it  does  not 
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lie  in  favor  of  persons  committed  for  treason  or  felony,  plainly 
expressed  in  the  warrant,  convicted  of  a  contempt,  (9  Wheat.  39,) 
or  of  a  crime,  by  a  court  of  competent  jurisdiction,  (3  Pet.  202, 
208,)  or  persons  in  execution,  (lb.;)  nor  will  the  court -upon  the  writ 
look  beyond  the  judgment,  and  reexamine  the  charges  on  which  it 
was  rendered,  (lb.  202 ;)  for  if  this  court  cannot  directly  revise  the 
judgment  of  a  circuit  court  in  a  criminal  case,  they  cannot  do  it 
indirectly.  lb.  208.  The  power  to  issue  this  writ  being  concurrent 
in  this  court,  the  circuit,  and  district  courts,  and  every  judge  of  either,, 
the  action  upon  the  writ,  when  the  party  is  before  a  court  or  judge,, 
ifl  directed  to  the  same  object,  '^  for  the  purpose  of  inquiring  into  the 
cause  of  commitment,"  in  order  to  ascertain  whether  he  shall  be 
remanded  to  prison,  discharged  on  bail,  or  without  bail;  in  doing 
which  this  court  has  no  more  power  than  any  district  judge ;  the 
nature  of  the  power,  and  the  rules  by  which  it  must  be  exercised,  are 
the  same.    4  Cranchf  96. 

This  court  has  declared  this  power  to  be  appellate,  and  not  orig- 
inal ;  so  I  shall  take  it  on  its  authority,  though  if  the  point  was  new,, 
it  would  seem  to  me  to  be  the  exercise  of  a  special  authority  given 
by  the  Judiciary  Act,  for  the  specific  purpose  therein  set  forth ;  and 
that,  from  the  very  nature  of  a  high  prerogative  writ,  it  must  be  is- 
sued and  acted  upon  by  prerogative  and  not  appellate  power ;  espe- 
cially by  the  courts  of  the  United  States,  whose  jurisdiction  is  special,, 
and  limited  to  the  cases  specified  in  the  constitution  and  Judiciary 
Act.     Taking,  however,  the  power  to  issue  the  writ,  and  the  action 
upon  it  to  be  appellate,  then  every  district  judge  can  exercise  it  to 
the  same  extent  that  this  or  a  circuit  court  can ;  consequently,  he  can 
revise  the  process  of  either  court,  by  which  a  person  has  been  com- 
mitted, by  inquiring  into  the  cause  of  commitment,  and  proceeding 
thereupon  in  the  same  manner  as  if  the  commitment  had  been  by  a 
justice  of  the  peace.     This  inquiry  is  confined  to  the  question  of 
recommitment,  or  discharge,  the  result  of  which  depends  on  the  dis- 
cretion of  the  judge  or  court  before  whom  the  prisoner  is  brought; 
the  warrant  of  commitment  must  be  inspected  to  see  whether  it  sets 
out  a  proper  cause  for  imprisonment ;  the  evidence  is  examined  for 
probable  cause  of  prosecution ;  and  if  the  warrant  and  evidence  are 
sufficient,  then  the  question  of  bail  and  its  amount  necessarily  arises, 
which  is,  confessedly,  a  matter  purely  discretionary,  subject  only  to 
the  provision  of  the  eighth  amendment  to  the  constitution,  the  thirty- 
third  section  of  the  Judiciary  Act,  1  Story,  66 ;  and  the  fourth  sec- 
tion of  the  act  of  1793.     1  Story,  311. 

On  this  view  of  the  nature  and  object  of  the  writ  of  habeas  corpui^ 
with  the  proceeding  upon  it,  considered  as  the  exercise  of  appellate 

58* 
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jurisdiction ;  the  first  inquiry  is,  whether  the  manner  in  which  it  has 
been  exercised,  can  be  revised  by  a  writ  of  error,  to  any  court  or  judge 
of  the  United  States. 

That  a  writ  of  error  will  not  lie  upon  any  proceeding  before  a 
judge  of  this  court,  or  a  district  judge,  in  vacation,  is  too  clear  fat 
discussion;  there  is  no  court,  no  record  to  remove,  no  judgment  to 
revise ;  the  judge  acts  by  a  summary  order,  which  affects  only  the 
({uestion  of  imprisonment,  discharge,  or  bail ;  the  very  nature  of  such 
action  by  an  appellate  power,  by  a  judge  out  of  court,  precludes  its 
revision  by  another  appellate  power;  which  can  act  only  by  a  writ 
of  error,  directed  to  a  court  of  record,  to  remove  their  final  judgment 
and  proceedings  in  the  case.  This  court  cannot  issue  a  writ  of  error 
to  a  district  court,  in  any  case  where  a  special  authority  to  do  it  is 
not  expressly  given  by  law ;  nor  to  a  circuit  court,  unless  by  the  pro- 
vision of  the  Judiciary  Act,  7  Cranch,  108,  287 ;  2  Wheat  259,  395; 
6  Pet.  495, 498 ;  12  Pet.  143 ;  13  Pet.  290 ;  nor  can  the  circuit  court  issue 
a  writ  of  error  to  a  district  court,  in  any  other  than  the  specified  cases 
provided  for ;  ''  or  issue  compulsory  process  to  remove  a  cause  before 
final  judgment"  Such  process  (as  a  certiorari)  is  void,  and  may  be 
disregarded  (2  Wheat  225,  226)  as  a  nullity. 

By  the  twenty-second  section  of  the  Judiciary  Act,  final 
[^622]  judgments  and  decrees,  *in  civil  actions  in  the  district 
courts,  may  be  reexamined  in  the  circuit  courts  on  a  writ  of 
error ;  whereby  the  power  of  the  circuit  court  rests  on  two  tilings ; 
the  judgment  must  be  final,  and  must  be  rendered  in  a  civil  action, 
neither  of  which  can  exist  in  a  habeas  corpus  issued  under  the  four- 
teenth section,  which  gives  authority  to  issue  and  act  upon  this  writ, 
in  two  classes  of  cases.  1.  To  all  the  courts  of  the  United  States, 
where  it  is  necessary  for  the  exercise  of  their  respective  jurisdictions, 
and  agreeable  to  the  principles  and  usages  of  law.  2.  To  either  of 
the  justices  of  the  supreme  court,  as  well  as  judges  of  the  district 
court,  ^'  for  the  purpose  of  an  inquiry  into  the  cause  of  commitment" 
Provided  that  writs  of  habeas  corpus  shall  in  no  case  extend  to  pris- 
oners in  jail ;  unless  they  are  in  custody  under  the  authority  of  tlie 
United  States,  committed  for  trial  before  some  court  of  the  same,  or 
to  testify,  &c.     1  Story,  69. 

On  a  fullr  consideration  of  this  section,  this  court,  in  the  case  of 
Bollman  and  Swartwout  held,  that  it  applied  to  the  great  writ  of 
habeas  corpus  ad  subjiciendum^  providing  the  ''•  means  by  which  this 
great  constitutional  privilege  should  receive  life  and  activity;"  that 
the  generic  term  habeas  corpus^  when  used  singly  and  without  addi- 
tions, means  the  great  writ  now  applied  for ;  <^  and  in  that  sense  it  is 
used  in  the  constitution."    4  Cranch,  94-100.     It  was  also  held,  that 
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it  did  not  apply  to  a  habeas  corpus  ad  respondendum,  to  process  fronf 
a  state  court,  to  a  habeas  corpus  cum  causa,  or  the  mode  of  bringing 
causes  into  a  court  of  the  United  States,  from  a  state  court,  lb.  96 
98 ;  consequently,  this  great  writ  issues  only  in  cases  where  a  party  is 
imprisoned  on  the  charge  of  some  criminal  offence  against  the  United 
States ;  and  not  in  a  civil  action,  to  which  they  may  be  a  party,  as 
is  apparent  from  the  view  taken  by  the  court  in  connecting  the  thirty- 
third  and  fourteenth  sections. 

The  thirty-third  section  directs,  that,  ^  upon  all  arrests  in  criminal 
cases,  bail  shall  be  admitted,  except  where  the  punishment  may  be 
death  ;  in  which  cases  it  shall  not  be  admitted,  but  by  the  supreme 
or  a  circuit  court,  or  by  a  justice  of  the  supreme  court,  or  a  judge  of 
a  district  court;  who  shall  exercise  their  discretion  therein,  regarding 
the  nature  and  circumstances  of  the  offence,  and  of  the  evidence,  and 
the  usages  of  law."  Vide  1  Story,  66 ;  on  which  the  court  remarks :  — 

"  The  appropriate  process  of  bringing  up  a  prisoner  not  committed 
by  the  court  itself,  to  be  bailed,  is  by  the  writ  now  applied  for ;  of 
consequence,  a  court  possessing  the  power  to  bail  prisoners  not  com- 
mitted by  itself,  may  award  a  writ  of  habeas  corpus  iot  the  exercise 
of  that  power ;  "  and  the  thirty -third  section  was  held  to  be  explana- 
tory of  the  fourteenth.    4  Cranch,  99, 100. 

Hence  there  are,  in  my  opinion,  three  objections  to  a  writ  of  error 
from  a  circuit  to  a  district  court,  to  revise  their  proceedings  on  a  writ 
of  habeas  corpus  ad  subjiciendum :  1.  It  is  not  a  civil  action.  2.  The 
order  to  recommit,  to  bail,  or  discharge  is  not  a  final  judgment  oi 
decree.  3.  The  action  of  the  court  is  discretionary,  depending  on  the 
nature  of  the  case,  the  evidence,  and  the  usages  of  law.  These  ob- 
jections apply  with  greater  force  to  a  writ  of  error  from  this  to  a  cir- 
cuit court  under  the  twenty-second  section,  which  provides  that 
'<  upon  a  like  process,  may  final  judgments  and  decrees  in  civil  ac- 
tions, and  suits  in  equity  in  a  circuit  court,  brought  there  by  original 
process,  or  removed  there  from  courts  of  the  several  States,  oi 
removed  there  by  appeal  from  a  district  court,  be  reexamined  in  the 
supreme  court  Independent,  then,  of  the  three  objections  above  men- 
tioned, others  arise  from  the  additional  provisions  in  relation  to  the 
writ  of  error  from  the  supreme  court  It  lies  only  from  a  final  judg- 
ment, in  a  civil  action,  &c.,  brought  in  a  circuit  court  by  original 
process,  or  removed  there  from  a  state  or  district  court ;  consequently, 
it  lies  not  upon  a  proceeding  on  a  Iiabeas  corpus  ;  which  is  the  exer- 
cise of  appellate  power,  commencing  on  petition,  affidavit,  and  mo- 
tion for  the  writ,  and  terminating  by  an  order  which  the  court  makes 
according  to  its  discretion.  This  order,  from  its  nature  and  effect,  is 
not  and  cannot  be  final ;  for  it  only  discharges  the  party  from  any 
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*  farther  confinement,  under  the  process  under  which  he  was 

[  •  623  ]  arrested,  "but  not  •from  any  other  process  which  may  be 
issued  against  him,  under  the  same  indictment"  9  Pet 
710.  The  inquiry  being  merely  preliminary  to  a  trial,  the  order  is 
only  interlocutory,  and  can  extend  no  further  than  to  the  specific 
subjects  of  the  inquiry,  which  can  have  no  bearing  on  the  final  result 
of  the  prosecution,  as  to  guilt  or  innocence. 

By  using  the  term  "  original  process  "  the  law  excludes  that  which 
is  appellate ;  it  relates  to  the  writ,  by  which  a  plaintiff  brings  a  de- 
fendant into  the  curcuit  court,  to  answer  a  demand  made  in  a  civil 
action  for  a  debt  or  damages ;  but  surely  not  to  a  writ  issued  for  per- 
sons in  confinement  under  a  criminal  charge,  directed  to  the  officer 
or  person  who  has  him  in  custody  under  the  authority  of  the  United 
States,  the  object  of  which  is  to  procure  the  liberation  of  the  prisoner. 
The  same  conclusion  results  from  the  reference  to  civil  actions  in  the 
circuit  court,  "  removed  there  from,  courts  of  the  several  States ; " 
these  actions  are  described  in  the  twelfth  section,  which  prescribes  the 
mode  of  removal,  and  declares  that,  when  removed,  "  the  cause  shall 
proceed  in  the  same  manner  as  if  it  had  been  brought  there  by  orig- 
inal process."  So  as  to  civil  actions  removed  there  by  appeal  from 
a  district  court,  which  are  defined  in  the  twenty-first  section,  and  con- 
fined to  final  decrees  "  in  causes  of  admhralty  and  maritime  jurisdic- 
tion ; "  whence  it  follows,  that  the  proceeding  of  the  circuit  court  on 
a.  writ  of  habeas  corpus^  cannot  be  comprehended  within  either  of  the 
three  classes  of  cases,  to  which  a  writ  of  error  is  confined  by  the 
terms  of  the  twenty-second  section  of  the  Judiciary  Act 

The  provisions  of  the  twenty-third  and  twenty-fourth  sections  lead 
to  the  same  conclusion,  by  pointing  only  to  those  cases  in  which  an 
execution  can  issue,  or  be  superseded  by  the  writ  of  error,  and  where, 
upon  affirmance,  the  court  may  decree  just  damages  to  the  respon- 
dent in  error  for  his  delay,  and  single  or  double  costs  at  their  discre- 
tion ;  and  by  directing  the  inode  of  proceeding  by  the  supreme  court  on 
affirming  or  reversing,  and  sending  a  special  mandate  to  the  circuit 
court,  to  award  execution  thereupon,  ( Vide  1  Story,  61,)  which  will 
be  hereafter  considered  in  connection  with  the  twenty-fifth.  An  ap- 
plication of  these  provisions  to  a  writ  of  error  on  a  writ  of  habeas  cor- 
pus^ makes  it  manifest  that  the  law  contemplated  no  such  case ;  no 
execution  issues,  the  order  for  recommitment  or  to  give  bail,  or  for  a 
discharge,  cannot  be  superseded ;  no  damages  can  accrue  by  delay, 
and  no  mandate  for  execution  can  be  awarded,  for  no  final  judgment 
exists  on  which  an  execution  could  issue.  If  it  had  been  intended  to 
embrace  a  habeas  corpus,  some  provision  appropriate  to  the  case 
would  have  been  made ;  its  entire  omission,  affords  the  most  concJu 
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»ive  evidence  to  the  contrary ;  or  if  any  thing  is  wanting  to  remove 
all  doubt,  it  will  be  found  in  the  nature  and  object  of  this  great  writ, 
this  constitutional  privilege.  It  was  designed  to  afford  a  speedy 
remedy  to  a  party  unjustly  accused  of  a  crime,  without  obstructing 
or  delaying  public  justice;  both  of  which  objects  would  be  defeated, 
by  the  delays  consequent  upon  a  writ  of  error,  as  it  may  be  taken  out 
by  either  party ;  if  it  can  be  by  one,  the  court  can  make  no  distinc- 
tion between  them,  as  it  is  a  writ  of  right.  Vide  7  Wheat.  42.  For 
these  reasons,  I  am  fully  convinced  that  no  writ  of  error  can  be  issued 
by  this  or  a  circuit  court,  under  the  authority  of  the  Judiciary  Act, 
to  revise  a  proceeding  on  a  writ  of  habeas  corpus,  by  any  judge  or 
court- of  the  United  States;  the  next  inquiry  is,  whether  it  can  issue 
on  a  similar  proceeding  in  a  state  court 

By  the  twenty-fifth  section  it  is  provided,  "  That  a  final  judgment 
or  decree  in  any  suit  in  the  highest  court  of  law  or  equity  of  a  State, 
in  which  a  decision  of  the  suit  could  be  had,"  &c.,  (enumerating  the 
particular  classes  of  cases,)  "  may  be  reexamined,  and  reversed  or 
affirmed  in  the  supreme  court  of  the  United  States,  upoR  a  writ  of 
error,"  &c.,  ^^  in  the  same  manner,  and  under  the  same  regulations, 
and  the  writ  shall  have  the  same  effect,  as  if  the  judgment  or  decree 
complained  of  had  been  rendered  or  passed  in  a  circuit  court ;  and 
the  proceeding  upon  the  reversal  shall  be  the  same,  except  that  the 
supreme  court,  instead  of  remanding  the  cause  for  a  final  decision  as 
before  provided,  may  at  their  discretion,  if  the  cause  has 
*  once  been  remanded  before,  proceed  to  a  final  decision  of  [  *  624  ] 
the  same,  and  award  execution."  1  Story,  61,  62 ;  1  Wheat. 
353.  This  section  differs  from  the  twenty-second,  only  in  using  the  term 
"  any  suit,"  in  place  of  "  civil  actions ;"  the  effect  of  which  is,  that  the 
writ  of  error  lies  to  remove  an  indictment  firom  a  state  court,  as  held 
in  Cohens  v.  Virginia,  6  Wheat  390,  391,  407,  410,  &c.,  and  to  a 
prohibition,  in  Weston  t\  The  City,  &c.,  of  Charleston,  2  Pet  463, 464 ; 
but  the  nature  of  the  judgment  to  be  reexamined  is  the  same,  it  must 
be  a  final  one.  The  twenty-third  section  applies  to  the  writ  of  error 
to  a  state  court,  in  all  respects  as  to  a  circuit  court  So  does  the 
twenty-fourth,  unless  so  far  as  its  provisions  come  within  the  excep- 
tion of  the  twenty-fifth,  which  it  becomes  necessary  to  consider.  The 
twenty-fourth  section  directs,  that  when  a  judgment  or  decree  of  the 
circuit  court  shall  be  reversed  by  the  supreme  court,  it  shall  proceed 
to  render  such  judgment,  or  pass  such  decree,  as  the  circuit  court 
should  have  rendered  or  passed ;  except  when  the  reversal  is  in  favor 
of  the  plaintiff  or  petitioner  in  the  original  suit,  and  the  damages  to 
be  assessed  or  matter  to  be  decreed  are  uncertain,  in  which  case  they 
shall  remand  the  cause  for  a  final  decision.     And  the  supreme  court 
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shall  not  issue  execution  in  causes  that  are  removed  before  them  by 
writs  of  error,  but  shall  send  a  special  mandate  to  the  circuit  court  to 
award  execution  thereupon." 

Connecting  this  section  with  the  exception  in  the  twenty-fifth,  we 
have  the  precise  case  provided  for  in  the  latter ;  "  where  the  damages 
to  be  assessed,"  (in  a  suit  of  law,)  "  or  the  matter  to  be  decreed," 
in  a  suit  of  equity,)  "  are  uncertain,"  then  the  supreme  court  may 
*  proceed  to  a  final  decision,  and  award  execution,"  if  the  cause  had 
been  before  remanded.  Now  it  is  most  evident,  that  neither  the  ex- 
ception in  the  twenty-fourth  or  twenty-fifth  section,  can  apply  to  a 
proceeding  on  the  writ  of  habeas  corpm^  for  two  conclusive  reasons : 
1.  That  if  the  reversal  is  in  favor  of  the  petitioner  or  plaintiff  in  this 
writ,  there  are  no  damages  to  be  assessed,  nor  any  matter  to  be  de- 
creed, which  is  uncertain ;  the  judgment  to  be  rendered  is  certain, 
and  can  be  none  other  than  for  the  discharge  of  the  prisoner,  on  or 
without  bail ;  and  is  not,  nor  can  be,  a  final  decision  of  the  cause. 
3.  The  original  suit  is  on  the  warrant  of  commitment,  and  a  decision 
which  prec^es  the  application  for  the  writ  of  habeas  corpus;  the  issu- 
ing of  which,  and  the  proceeding  upon  it  are,  as  has  been  held  uni- 
formly by  this  court,  the  exercise  of  appellate  jurisdiction  and  power. 

A  third  reason  is  equally  apparent  in  both  sections,  the  final  judg- 
ment must  have  been  one  on  which  an  execution  could  be  awarded 
by  the  circuit  court  on  a  special  mandate  from  this,  under  the  twenty- 
fourth  ;  or  by  this  court,  in  a  case  coming  within  the  exception  of 
the  t-^enty-fifth ;  and  in  either  case,  there  must  have  been  a  final 
decision  of  the  cause,  before  any  execution  could  be  awarded. 

The  terms  "original  suit,"  and  "cause,"  are  used  in  the  same 
sense,  in  the  twenty-fourth  section,  so  in  the  twenty-fifth ;  "  suit "  and 
"  the  cause"  mean  the  same  thing;  both  terms  referring  to  the  final 
action  of  this  court,  whether  they  "  remand  the  cause  for  a  final  decis- 
ion," by  the  circuit  court,  and  send  them  a  special  mandate  to  award 
execution  under  the  twenty-fourth,  or  themselves  "proceed  to  a 
final  decision  of  the  same,  (the  cause,)  and  award  execution,"  under 
the  twenty-fifth  section. 

These  considerations  bring  this  inquiry  to  a  narrow  space,  present- 
ing to  my  mind  stronger  objections  to  the  jurisdiction  of  this  court 
over  the  present  case,  than  would  apply  to  a  writ  of  error  to  a  court 
of  the  United  States ;  while  all  the  reasons  which  apply  in  the  latter 
case,  operate  with  full  force  on  this ;  unless  some  distinction  can  be 
found  between  the  terms  "  civil  actions,"  and  "  any  suit,"  or  "  the 
cause ; "  in  which  a  final  judgment  has  been  rendered,  which  will 
justify  a  writ  of  error  to  a  state  court,  in  a  case  where  it  would  not 
lie  to  a  court  of  the  United  States,  by  reason  of  its  not  being  a  final 
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decision  or  judgment;  or  on  any  other  ground  than  that  it  was 
not  a  civil  action.  The  only  distinction  between  the 
•two  classes  of  cases  consists  singly  in  this;  that  the  term  [  *  625  ] 
"  any  suit,"  in  the  twenty-fifth  section,  is  broader  than  the 
term  "civil  actions,"  &c.,  in  the  twenty-second;  whereby  criminal 
cases  may  be  revised  by  this  court,  on  a  writ  of  error  to  a  state 
court;  though  they  are  excluded  from  the  appellate  jurisdiction  of 
this,  over  circuit  courts ;  unless  they  are  certified  by  a  circuit  court, 
on  a  division  of  opinion  between  the  judges  thereof,  under  the  sixth 
section  of  the  act  of  1802,'  2  Story,  856 ;  if  such  action  as  is  therein 
prescribed,  can  be  called  the  exercise  of  appellate  power,  and  not  a 
mere  special,  statutory  authority. 

In  following  to  its  consequences  the  settled  principle  of  this  court, 
that  in  issuing  and  acting  upon  a  writ  of  habeas  corpus  under  the 
14th  section,  it  is  by  appellate  power,  it  will  appear  that  the  reasons 
for  so  considering  this  power  are  most  conclusive  against  the  exer- 
cise of  their  appellate  jurisdiction  over  writs  of  error  to  the  proceed- 
ings of  a  state  or  circuit  court,  on  such  a  writ  issued  byieither.  In 
defining  appellate  power  in  such  cases,  the  court  say :  "  It  is  the 
revision  of  a  decision  of  an  inferior  court,  by  which  a  citizen  has  been 
committed  to  jail ; "  the  question  on  a  habeas  corpus  is  ^'  always  dis- 
tinct from  that  which  is  involved  in  the  cause  itself,  (4  Cranch,  101 ;) 
these  questions  are  separated,  and  may  be  decided  by  different  courts." 
^  The  decision,  that  the  individual  shall  be  imprisoned,  must  always 
precede  the  application  for  the  writ  of  habeas  corpus ;  and  this  writ 
must  always  be  for  the  purpose  of  revising  that  decision ;  and  there- 
fore appellate  in  its  nature."  lb.  101.  The  case  on  a  habeas  corpus 
is  "  a  mere  inquiry,  &c.,  whether  the  accused  shall  be  discharged  or 
held  to  bail."  lb.  125.  The  law  which  gives  authority  to  issue  the 
writ,  defines  its  object,  "  for  the  purpose  of  inquiring  into  the  cause 
of  commitment,"  (3  Pet  201,)  "  its  legality,  and  the  sufficiency  of  that 
cause."  lb.  202.  "  Considering,  then,  as  we  do,  that  we  are  but  re- 
vising the  effect  of  the  process  awarded  by  the  circuit  court,  under 
which  the  prisoner  is  detained,  we  cannot  say  that  it  is  the  exercise 
of  an  original  jurisdiction." 

A  discharge  under  this  writ  discharges  the  party  only  from  such 
process,  and  not  "from  any  other  process  under  the  same  indictment," 
(9  Pet  710,)  or  a  new  one.    4  Cranch,  136. 

Let,  then,  whatever  term,  action,  case,  cause,  suit,  be  given  to  a 
writ  of  habeas  corpus^  and  the  proceedings  upon  it;  let  the  final 
action  of  the  court  upon  it  be  called  a  decision,  an  award,  a  judg- 
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ment,  or  order,  the  character  or  nature  of  either,  and  the  effect  are 
the  same ;  nothing  is  revised  but  the  process  of  arrest,  and  the  decis- 
ion on  which  the  process  issued,  and  the  arrest  is  made ;  the  inquiry 
is  limited  to  the  cause  of  commitment ;  and  every  question  arising  is 
always  so  distinct  from  '^  the  cause  itself,"  that  this  inquiry  can  be 
determined  by  one  court,  and  the  cause  by  another. 

There  can,  then,  be  no  final  decision  of  "  any  suit,"  the  "  original 
suit,"  or  "the  cause,"  on  a  writ  of  habeas  corpus;  the  subject-matter 
in  controversy  remains  unaffected  by  the  mere  inquiry  into  the  cause 
of  commitment,  its  sufficiency,  or  the  legality  of  the  process,  as  fully 
as  if  no  habeas  corpus  had  been  issued;  any  judgment  rendered  by 
any  court,  affects  only  the  process;  nor  can  it  be,  in  any  sense,  deemed 
a  "  final  judgment  in  a  suit,"  on  ^  the  cause  itself,"  or  "  a  final  decis- 
ion of  the  same,"  so  as  to  make  it  cognizable  in  this  court,  by  any 
appellate  jurisdiction,  on  a  writ  of  error  to  a  circuit  court,  under  the 
22d,  or  a  state  court,  under  the  25th  section  of  the  Judiciary  Act 

Another  objection,  equally  fatal  to  the  writ  of  error  in  this  case,  is, 
that,  though  the  awarding  the  writ  of  luibeas  corpus  is  a  matter  of 
right,  and  "  is  granted  ex  debito  jusHtice,^^  yet  the  action  of  the  court 
is  governed  by  its  sound  discretion,  exercised  on  the  whole  circum- 
stances of  the  case,  according  to  which  "  the  relief  is  allowed  or  re- 
fused on  a  motion."  But  a  rule  or  order,  denying  the  motion,  is  not 
a  judgment ;  "  it  is  only  a  decision  on  a  collateral  or  inter- 
[  *  626  ]  locutory  point,  which  has  never  *  been  deemed  the  founda^ 
tion  of  a  writ  of  error,"  which  lies  "  only  upon  a  final  judg- 
ment or  determination  of  a  cause."  "A  very  strong  case  illustrating 
the  doctrine  is,  that  error  will  not  lie  to  the  refusal  of  a  court  to  grant 
a  peremptory  mandamus,^^  &c.,  as  held  by  the  house  of  lords,  (vide 
6  Pet.  656,  657 ;)  and  cases  cited,  9  Pet  4,  6.  No  principle  is,  or 
can  be  better  settled  by  this  court,  than  that  no  writ  of  error  lies  upon 
any  proceeding  in  a  cause,  depending  on  the  discretion  of  the  court 
1  Pet  168 ;  6  Pet  217,  656 ;  7  Pet  149 ;  13  Pet  15.  There  can  be 
no  case  more  peculiarly  and  exclusively  of  that  description,  than  one 
involving  only  the  question  of  discharge,  or  recommitment  on  a 
habeas  corpus,  which  is  declared  to  be  "  the  appropriate  process  "  for 
that  purpose.  4  Cranch,  100.  "A  mere  inquiry,  without  deciding 
upon  guilt,"  (lb.  125,)  ^'  always  distinct  fi'om  the  question,  whether 
he  shall  be  convicted  or  acquitted,"  (lb.  101,)  and  directed  only  to 
process,  (7  Pet  573 ;  9  Pet  710,)  not  to  the  final  determination  of 
the  cause,  (6  Pet  657,)  but  to  a  decision  on  a  mere  interlocutory, 
collateral  point,  cautiously  excluded  firom  revision  on  error,  by  the 
Judiciary  Act. 

The  same  result  is  found  in  '<  the  principles  and  usages  of  (the 
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common)  law,"  as  laid  down  in  the  time  of  Coke,  without  a  single 
deviation  to  this  time.  In  8  Co.  127^,  128'^,  it  was  declared  that  no 
writ  of  error  could  lie  upon  a  habeas  corpus^  because  it  was  festium 
remedium.  S.  P.  Strange,  539.  It  will  not  lie  upon  a  writ  of  pro- 
cedendo ;  the  refusal  of  a  prohibition  or  mandamus  for  the  party,  shall 
not  be  hung  up  on  error,  (Strange,  391,  543 ;)  nor  on  a  judgment 
quod  computet;  in  account^  Quod  partitio  fiat;  in  partition,  by  default 
in  trespass ;  on  awards  of  inquiry ;  on  awards  interlocutory,  and  not 
definitive,  nor  till  the  "  last  judgment "  is  rendered,  on  "  all  the  mat- 
ter within  the  original,"  the  "  whole  matter  of  the  cause ; "  because 
till  then  the  judgment  or  award  is  not  final.  11  Co.  38^-40^  Vide 
Com.  Dig.  Pleader,  Error,  B.  When  an  interlocutory  judgment  or 
award  works  a  forfeiture,  then  error  lies  to  be  relieved  therefrom.  11 
Co.  41".  But  this  is  only  an  exception  to  a  universal  rule,  that  error 
lies  only  on  a  final  judgment  which  determines  the  whole  subject- 
matters  in  a  cause ;  from  which  this  court  has  never  yet  departed,  by 
any  direct  adjudication  in  error  under  either  the  22d  or  25th  sections 
of  the  Judiciary  Act,  or  on  the  rules  of  the  common,  law. 

That  the  course  of  opinions  delivered  in  this  case  by  the  majority, 
if  not  all  the  other  judges,  is  different  from  mine,  is  apparent ;  but, 
as  no  judgment  has  been  rendered  by  the  court,  this  point  cannot  be 
judicially  settled ;  it  is  yet  open  to  argument  by  counsel  whenever  a 
similar  case  arises ;  and  of  consequence,  remains  open  for  the  consid- 
eration of  this  court  or  any  of  its  members,  here  or  elsewhere,  as  it 
has  hitherto  been  considered.  My  reference  to  the  Judiciary  Act  and 
the  opinions  of  this  court,  have  been  more  in  detail  than  to  the  prin- 
ciples of  the  common  law  or  the  adjudged  cases,  because  the  former 
appeared  to  me  to  be  conclusive  as  to  what  the  law  of  the  land  and 
of  the  court  has  been,  is,  and  ought  to  be  in  future.  If  it  admitted 
of  doubt  as  to  the  latter,  it  sufficed  for  the  case  to  show,  by  a  brief 
reference,  what  the  common  law  has  been  for  centuries,  and  now  is, 
without  ever  so  far  departing  from  what  I  deem  my  judicial  duty,  as 
to  even  inquire  what  it  ought  to  be ;  a^s  if  it  was  in  my  power  to 
abrogate  or  vary  from  its  rules  on  this  or  any  other  subject.  When 
a  point  is  decided  by  the  adjudged  cases,  or  laid  down  as  settled  in 
the  books  of  acknowledged  authority,  I  take  it,  and  feel  bound  to  act 
upon  it,  as  the  common  law,  which  is  infused  into  our  jurisprudence, 
unless  some  act  of  congress,  some  local  law,  or  some  decision  of  this 
court,  prescribes  another  rule.  When  this  court  declare  that  "  we 
are  entirely  satisfied  to  administer  the  law  as  we  find  it,"  (7  Wheat. 
45;  3  Wheat.  209,)  I  feel  bound  to  endeavor  to  find,  and,  when  found, 
to  follow  it  in  all  its  course ;  and,  in  searching  among  the  fountains 
rather  than  the  rivulets  of  the  law,  for  its  true  principle,  I  have 
VOL.  XIII.  59 
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found  no  safer  guide  than  its  fonns,  which,  iiom  aDcient  times, 

(  •  627  ]  have  embodied  and  preserved,  unchanged,  •those  principles 

which  time  has  consecrated,  by  the  certainty  of  the  law, 

and  the  security  and  repose  which  an  adherence  to  its  rule  affords  to 

the  rights  of  property  and  person. 

Forms  of  writs,  process,  proceedings  in  suits,  judgments,  and  exe- 
cutions, in  all  their  various  applications  to  matters  of  jurisprudence, 
were  devised  of  old,  and  are  yet  followed,  in  order  to  practicalJy  ap- 
ply the  rules  and  principles  of  the  law  they  enforce  upon  persons, 
property,  and  rights  of  all  description ;  and  when  these  forms  are 
overlooked,  the  principles  to  which  they  give  life,  activity,  and  effect, 
will  be  forgotten  or  disregarded ;  nor  is  there  a  more  effectual  mode 
of  producing  both  results,  than  at  this  day  to  look  beyond  thoBe  rules 
which  have  prevailed  for  centuries,  and  been  respected  as  the  land- 
marks of  the  law,  to  the  reasons  on  which  they  were  originally 
founded,  of  which  this  case  affords  a  strong  illustration. 

It  is  admitted  that  in  the  whole  course  of  the  common  law,  there 
is  no  one  precedent  of  a  writ  of  error,  upon  the  proceeding  on  a  writ 
of  habeas  corpus;  yet  it  has  been  earnestly  contended  at  the  bar,  that 
error  lies  in  such  case  on  general  principles ;  and  that  the  contrary 
course  of  the  English  courts  has  arisen  firom  the  mere  omission  to 
enter  on  the  proceeding,  by  habeas  corpiiSj  the  purely  technical  words, 
ideo  consideraium  est^  in  the  order  or  award  made  by  the  court. 

Had  the  learned  counsel  of  the  relator  disclosed  to  the  court  the 
result  of  an  inquiry,  why  these  (so  called)  technical  words  were 
deemed  so  important,  the  reasons  would  have  been  found  to  be  most 
decisive  in  a  case  of  habeas  corpus  or  mandamus  ;  for  before  the  stat- 
ute of  no  record  was  made  of  the  proceedings  on  those  writs, 
no  judgment  was  rendered  on  them,  and  consequently  there  was  no 
record  to  remove  firom  an  inferior  to  a  superior  court,  by  a  writ  of  eiror. 

The  omission  of  the  term  ideo  consideratum  est^  which  is  the  ap- 
propriate and  only  form  known  to  the  common  law  to  denote  the 
judgment  of  a  court,  on  a  matter  of  record,  in  contradistinction  to 
an  order  or  award  in  granting  or  refusing  a  motion,  was  deemed  good 
evidence  that  the  law  did  not  recognize  a  decision  in  which  these 
'  words  were  not  used,  as  a  final  judgment  on  which  a  writ  of  error 
could  be  brought;  especially  when,  by  the  common  law,  such  a  de- 
cbion  was  not  made  a  matter  of  record,  or  so  considered.  However 
these  reasons  may  operate  on  the  minds  of  others,  they  satisfy  mine 
that  they  are  founded  in  the  best  established  principles  of  the  com- 
mon law ;  and  that,  when  they  are  not  found  in  the  forms  it  has 
adopted  to  denote  the  action  of  a  court  on  a  matter  before  them,  their 
decision  is  not  a  judgment  of  record,  cognizable  in  error,  or  in  the 
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words  of  Coke  and  this  court;  ^'that,  without  a  judgment  or  ao 
award  in  the  nature  of  a  judgment,  no  writ  of  error  doth  lie,"  (6  Pet 
666 ;)  nor  on  decisions  on  motions  ^^  addressed  to  the  sound  discretion 
of  the  court,  and  as  a  summary  relief,  which  the  court  is  not  compel- 
lable to  allow.''  lb.  667.  The  refusal  to  quash  an  execution,  is  not 
in  the  sense  of  the  common  law  a  judgment,  much  less  a  final  judg- 
ment. It  is  a.  mere  interlocutory  order.  Even  at  the  common  law, 
error  lies  only  from  a  final  judgment ;  and  by  the  express  provisions 
of  the  Judiciary  Act,  &c.,  §  22,  a  writ  of  error  lies  in  this  court  only 
on  final  judgments.  lb.  A  writ  of  error  will  not  lie  to  a  writ  of 
error  coram  vobisy  granted  by  the  circuit  court  to  correct  its  own 
errors ;  "  it  is  subject  to  the  same  exceptions  which  have  always  been 
sustained  in  this  court,  against  revising  the  interlocutory  acts  and 
orders  of  the  inferior  courts."  7  Pet.  147 ;  1  Pet.  340.  "  It  is  not 
one  of  those  remedies  over  which  the  supervising  power  of  this  court 
is  given."  lb.  148.  "  The  writ  of  error  (coram  vobis)  was  but  a 
substitution  for  a  motion  in  the  court  below."  lb.  No  judgment  in 
the  cause  is  brought  up  by  the  writ,  but  merely  a  decision  on  a  col- 
lateral motion,  which  may  be  renewed.  7  Pet  149 ;  S.  P.  9  Wheat  ' 
678,  cited.  In  both  cases,  the  writ  of  error  was  dismissed,  "  because 
it  was  a  case  proper  for  the  exercise  of  that  discretion,  and  not  com- 
ing within  the  description  of  an  error  in  the  principal  judgment"  lb. 
lb.  '^  The  decision  of  the  court  upon  a  rule  or  motion,  is  not  of  that 
character,"  (a  final  judgment)  This  point, which  is  dear  by 
the  words  of  the  (Judiciary)  Act,  •has  been  often  adjudged  [  *  628  ] 
by  this  court"  The  cases  in  6  Pet  648,  and  9  Pet  4,  are 
noted  with  approbation,  and  their  principles  reajQBjmed.  Vide  9  Pet 
602.  These  are  the  reasons  why  a  writ  of  error  will  not  lie  at  com- 
mon law,  or  under  the  Judiciary  Act  in  such  cases;  and  these  are  the 
general  principles  of  all  law,  and  the  foundation  of  the  universal  rule, 
that,  where  power  is  given  to  any  tribunal,  to  be  exercised  at  its  dis- 
cretion, whether  it  is  legislative,  executive,  judicial,  or  special,  the 
decision  of  such  tribunal  is  revisable  only  by  some  other  tribunal,  to 
which  a  supervisory  power  is  given.  6  Pet  729, 730 ;  S.  P.  7  Cranch, 
42,  fee.;  1  Pet  :140;  2  Pet  163;  3  Pet  203;  10  Pet  472,  &c.;  12 
Pet  611.  The  forms  and  modes  of  expression,  by  which  any  tribunal 
pronounces  its  discretion  to  have  been  exercised,  does  not  affect  the 
nature  or  character  of  its  decision ;  that  depends  on  what  it  has  de- 
cided, and  its  effect;  whether  it  is  a  final  judgment  or  an  interlocutory 
one ;  or  a  mere  summary  order,  direction,  or  decision,  on  a  rule  or 
motion,  which  is  not  in  law  a  judgment,  though  it  may  be  expressed 
in  the  words  appropriate  to  a  judgment  The  law  looks  to  the  thing 
dontj  as  the  true  test  of  whether  it  is  cognizable  in  error.     To  make 
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it  SO,  there  must  be  a  consideration  of  the  record,  on  the  matter  of 
law,  not  of  discretion  ;  a  final  judgment  of  the  whole  matters  of  law 
in  the  suit,  by  determining  the  controversy  and  the  cause ;  which,  by 
the  forms  of  the  common  law,  always  is  expressed  in  the  dead  lan- 
guage of  the  old  forms  of  judgment,  ideo  consideratum  estj  which 
has  exposed  this  term  to  the  imputation  of  technicality ;  but,  when 
its  sense  and  meaning  is  expressed  in  the  living  language  of  this 
court,  and  applied  to  the  varied  subjects  and  modes  of  its  action,  a 
very  different  character  must  be  attributed  to  the  significant  and  ap» 
propriate  terms  in  which  their  decision  is  announced,  according  to 
the  case  before  them. 

Thus,  in  awarding  the  writ  of  habeas  corpus,  *^ihe  motion  is 
granted,"  4  Cranch,  101 ;  or,  ^<  on  consideration  of  the  petition,"  &g. 
**  Whereupon  it  is  considered,  ordered,  and  adjudged,  that  a  writ  of 
habeas  corpus  be  forthwith  granted,"  &c.  7  Pet  683.  So,  where  the 
party  is  discharged :  "  It  is  therefore  the  opinion  of  the  court,"  &c., 
"  that  there  is  not  sufficient  evidence,"  &c.,  "  to  justify  his  commit- 
ment," (lb.  134 ;)  "  and,  therefore,  as  the  crime  has  not  been  commit- 
ted," the  court  can  only  direct  them  to  be  discharged.  lb.  136.  Or, 
after  reciting  the  return  of  the  marshal :  "  On  consideration  whereof," 

&c., "  it  is  now  here  considered,"  &c.,  that be  discharged  from  the 

writs  "  in  the  said  return  mentioned,"  (7  Pet  686 ;)  in  other  words, 
the  motion  is  granted.  On  the  refusal  to  award  the  habeas  corpus : 
"  On  consideration  of  the  rule  granted  in  this  case,"  &a,  "  it  is  con- 
sidered, ordered,  and  adjudged  by  the  court,  that  the  rule  be  dis- 
charged, and  that  the  prayer  of  the  petitioner  for  a  writ  of  habeas 
corpus  be  and  the  same  is  hereby  refused."  3  Pet.  209.  Or,  "  Upon 
the  whole,  it  is  the  opinion  of  the  court  that  the  motion  be  overruled." 
"  Writ  denied."  7  Wheat.  45.  "  The  rule,  therefore,  to  show  cause 
is  denied,  and  the  motion  for  the  habeas  corpus  is  overruled,"  (9  Pet. 
710,)  the  motion  is  not  granted.  When  this  court  decides  on  a  cer- 
tificate of  division  of  opinion  of  the  judges  of  a  circuit  court,  the 
form  is :  '<  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,"  &c.,  "  on  the  questions  and  points,"  &o.,  **  certified  to  this 
court  On  consideration  whereof,  it  is  the  opinion  of  this  court," 
that,  &c.,  (3  Pet  189,)  the  point  is  decided.  On  an  appeal  in  a  suit 
in  equity :  '^  This  cause  came  on,"  &c.,  on  ^  consideration  whereof,  it 
is  ordered  and  decreed,"  &c.  3  Pet  221.  On  a  writ  of  error  to  a 
circuit  court:  <<  This  cause  came  on  to  be  heard  on  the  transcript  of 
the  record,  &c.,  on  consideration  whereof,  it  is  ordered  and  adjudged 
by  the  court,  &X5."  3  Pet.  241.  On  a  writ  of  error  to  a  state  court: 
^  This  cause,"  &c., "  on  consideration  whereof,  it  is  considered  and  de- 
clared," &c.     "  It  is  therefore  considered  and  adjudged,"  &a,  (3  Pet 
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267 ;)  or,  *<  on  consideration  whereof,  it  is  ordered  and  adjudged,"  &c., 
(3  Pet.  291,)  that  the  decree  or  judgment  be  reversed  or  aflSrmed.  On 
a  rule  to  show  cause  why  a  mandamtis  should  not  issue :  ^'  On  con- 
sideration whereof,  it  is  now  here  considered  and  ordered  by  this 
court,  that  the  rule  prayed  for  be  and  is  hereby  granted."  6  Pet  776. 
On  the  motion  for  a  peremptory  mandamus  after  the  return : 
"  The  court  *  doth,  therefore,  direct  that  a  mandamus  be  [  *  629  ] 
awarded,"  &c.,  (7  Pet.  648 ;)  or,  "  On  consideration  of  the 
rule,  &c.,  it  is  now  here  considered,  ordered,  and  adjudged  by  this 
court."  8*  Pet  304-306.  On  a  motion  for  an  attachment  for  not 
obeying  a  pereiaptory mandamus :  "The  motion  is  dismissed."  8  Pet 
690.  On  refusal  to  grant  the  rule  to  show  cause :  "  The  rule  is  there- 
fore refused,"  (11  Pet.  174 ;)  or,  on  a  motion  for  a  mandamtis  being 
denied :  "  On  consideration  of  the  motion,  &c.,  it  is  now  here  ordered 
and  adjudged,"  &c.,  and  "  the  same  is  hereby  overruled,"  (12  Pet 
344, 475;)  or, «  The  motion  for  the  mandamus  is  denied."  13  Pet  290. 
In  applying  these  varied  forms  to  the  substance,  it  is  apparent  that 
this  court  adheres  to  those  of  the  common  law  and  its  principles, 
having,  it  is  true,  less  regard  to  mere  terms,  but  leaving  no  difficulty 
in  ascertaining  their  meaning  in  their  use  and  application  to  their 
action  on  the  case  before  them.  Thus,  in  deciding  on  a  rule  or  mo- 
tion, in  a  case  of  a  habeas  corpus  or  m^indamusj  they  use  or  omit,  as 
the  case  may  be,  the  terms  appropriate  to  a  judgment,  or  those  of  a 
mere  order  directing  or  declaring  the  result  of  their  opinion ;  yet,  on 
referring  to  the  subject-matter  which  they  have  decided,  the  court,  in 
using  the  terms  denoting  judgment,  always  conclude  on  consideration 
of  the  rule,  motion,  petition,  or  return ;  and  never  leave  their  action 
open  to  any  doubt  as  to  the  character  of  their  decision,  whether  it 
finally  disposes  of  the  cause,  or  is  a  mere  summary  order,  on  some 
matter  of  an  intermediate  nature.  But  when  the  court  proceeds  to 
render  a  final  decree  or  judgment  on  an  appeal  or  writ  of  error,  it  is 
always  done  in  the  appropriate  language  of  judgment    "  This  cause 

came  on  to  be  heard  on  the  transcript  of  the  record  of  the court, 

&&,"  on  consideration  whereof,  &c. ;  showing  that  they  act  upon  the 
cause  itself,  on  a  judicial  inspection  of  the  record,  and  decide  on  all 
the  matters  of  law  therein  contained,  (5  Pet  199,)  and  not  on  pre- 
liminary matters  which  leave  the  cause  undecided.  This  action  is 
also  on  a  final  judgment  or  decree  of  the  court  below,  which  decided 
the  whole  cause,  and  would  have  been  conclusive  on  it,  had  no  ap- 
peal or  writ  of  error  been  taken,  or  if  the  law  had  allowed  none ;  the 
appellate  power  can  act  only  on  such  decrees  and  judgments ;  in  ap« 
peals,  it  acts  on  the  facts  as  well  as  the  law  of  the  case ;  in  wiits  of 
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error,  it  acts  only  on  the  matters 'of  law.     1  Wheat.  335 ;  2  Wheat 
142 ;  6  Pet  49 ;  7  Pet.  149,  282 ;  12  Pet.  331 ;  13  Pet.  164. 

These  fonns  lead  to  the  true  rules  and  principles  of  law  which  are 
the  test  of  what  judgments,  decrees,  orders,  or  awards  in  the  nature 
thereof,  are  cognizable  in  error,  and  what  are  not ;  what  are  so,  has 
been  seen ;  what  are  not,  is  most  distinctly  declared  by  this  court 
"  We  have  only  to  say,  that  a  judge  must  exercise  his  discretion  in 
those  intermediate  proceedings,  which  take  place  between  the  insti- 
tution and  the  trial  of  a  suit ;  and  if,  in  the  performance  of  his  duty, 
he  acts  oppressively,  it  is  not  to  this  court  that  application  is  to  be 
made;"  8  Pet  590;  S.  P.  9  Pet  604;  "the  appropriate  redress,  if 
any,  is  to  be  obtained  by  an  appeal,  after  the  final  decree  shall  be  had 
in  the  cause."     13  Pet  408. 

No  language  can  apply  more  forcibly  to  a  proceeding  on  the  writ 
of  habeas  corpus.  It  is  intermediate  between  the  institution  and  trial 
of  the  suit  or  prosecution ;  it  is  within  the  discretion  of  the  court  to 
remand  or  discharge ;  their  order  therein  is  interlocutory  in  its  nature, 
not  definitive  of  the  suit,  but  on  the  mere  collateral  questions  of  bail, 
commitment,  or  discharge  from  process  of  arrest ;  and  whether  terms 
of  judgment  are  used,  or  omitted,  in  granting  or  refusing  the  motion, 
the  substance  is  the  same  ;  no  final  judgment  in  the  suit  is  or  can  be 
rendered ;  it  remains  open  for  trial  as  fully  as  before  the  habeas  corpus 
was  awarded. 

The  cases  in  this  court  on  habeas  corptis  are  decisive  of  the  point, 
that  no  order  or  judgment  rendered  in  them  are  final  in  their  natore 
or  effect ;  and  in  the  very"  common  and  familiar  case  of  a  question  of 
freedom  or  slavery,  which  is  decided  on  the  writ  of  habeas  corpus  on 
a  motion  to  discharge,  it  has  never  been  doubted  that  the  question 
of  right  was  perfectly  upon  a  writ  of  homine  replegiando^  let  the  de- 
cisions on  the  habeas  corpus  have  been  either  way. 
[  •  630  ]'  *  On  the  review  of  the  forms  and  principles  of  the  com- 
mon law,  as  adopted  by  this  court,  there  is  (as  is  admitted) 
no  precedent  of  a  writ  of  error  on  a  habeas  corpus  being  sustained, 
which  is  powerful  evidence  that  no  principle  exists  which  can  justify 
it;  while  those  which  are  unquestioned,  forbid  it;  and  I  am  utterly 
unable  to  comprehend,  by  what  sound  rule  of  jurisprudence  prescribed 
to  the  courts  of  the  United  States,  a  double  appellate  power  in  the 
same  court  ever  can  be  exercised  over  the  same  suit  and  the  same 
subject-matter,  1.  By  the  writ  of  habeas  corpus  ad  subjiciendum;  2. 
By  writ  of  error. 

When  appellate  power  is  once  exerted,  it  is  spent  by  the  judgment 
of  the  appellate  court,  unless  another  court  is  authorized  to  revise 
such  judgment;  if  a  circuit  court  exerts  this  power  by  a  writ  of  ha- 
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beas  corpus,  and  the  granting  or  refusing  the  motion  to  discharge  is  a 
final  judgment  and  decision  of  the  cause,  it  follows  that  it  is  not  a 
case  for  this  writ;  for  if  the  defendant  is  remanded  to  custody,  he  is 
in  on  an  execution  of  the  judgment ;  or  if  he  is  discharged,  he  cannot 
be  again  arrested  on  the  same  process ;  the  writ  does  not  lie  when  he 
is  at  large  without  bail ;  if  under  bail,  that  is  imprisonment  in  law. 
On  the  contrary,  if  the  order  for  recommitment,  or  discharge,  is  not  a 
final  judgment  in  the  suit,  it  is  interlocutory,  in  an  intermediate  pro- 
ceeding, depending  on  the  discretion  of  the  court,  in  deciding  a  col- 
lateral point ;  leaving  the  points  and  matters  of  law,  on  which  the  last 
and  final  judgment  is  to  be  rendered,  entirely  open ;  and  of  conse- 
quence presenting  no  matter  to  which  a  writ  of  error  can  attach,  by 
excluding  from  the  cognizance  of  the  appellate  court  the  only  ques- 
tions which  it  can  revise.  In  the  first  case,  a  writ  of  enor  lies,  and 
in  the  second,  the  great  writ  of  habeas  corpus  lies,  if  any  appellate 
power  can  reach  the  suit  in  that  state  of  things ;  the  suit  or  cause  is 
the  same,  whether  the  party  remains  in  prison  under  the  original  com- 
mitment, or  after  being  brought  up  on  that  writ,  he  is  remanded  by 
the  court;  if  this  exercise  of  its  discretion  is  revisable  by  any  other 
court,  it  must  be  by  a  revision  of  the  same  subjects  which  had  been 
before  revised.  The  "  cause  of  commitment,"  its  "  legality,"  its  "  suffi- 
ciency," "  the  nature  and  circumstances  of  the  offence,  the  evidence, 
and  the  principles  and  usages  of  law,"  are  the  subject-matters  of  such 
revision  by  appellate  power,  on  any  writ  whatever ;  of  error,  if  the 
judgment  is  final ;  of  habeas  corpus,  if  it  is  only  interlocutory  or 
collateral ;  or  (no  judgment  at  all)  if  the  granting  or  denying  the 
motion  is  a  mere  intermediate  proceeding  by  summary  order.  But 
if  a  second  writ  of  habeas  corpus  is  not  grantable  to  relieve  the  party 
from  even  the  oppression  of  the  courts  in  remanding  him  on  the  first ; 
"  it  is  not  to  this  court  that  application  must  be  made,"  8  Pet.  590 ; 
^'  and  the  appropriate  remedy,  if  any  is  to  be  obtained,  by  an  appeal 
(a  writ  of  error)  after  the  final  decree  (judgment)  shall  be  had  in  the 
cause."     13  Pet.  408. 

To  sustain  a  writ  of  error,  on  a  proceeding  on  a  writ  of  habeas 
corpus  under  the  Judiciary  Act,  a  mere  inquiry  must  be  construed  to 
mean  a  final  judgmeht,  a  final  decision ;  the  cause  of  commitment 
becomes  the  causp  of  action,  or  prosecution,  the  suit,  the  original 
suit,  the  cause ;  and  an  authority  resting  alone  on  a  statute,  con- 
ferred "  for  the  purpose  of  inquiring  "  only,  by  the  fourteenth  section, 
by  one  writ,  must  be  assumed  under  the  twenty-second  or  twenty- 
fifth  by  another  writ,  whose  ofiice,  the  action  upon  it,  and  the  sub- 
jects of  action,  are  wholly  different  The  past  decisions  of  this  court 
must  also  be  radically  revised,  in  order  to  so  shape  their  definitions. 
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and  action,  as  to  meet  this  altered  condition  of  the  law;  the  process 
of  revision  must  also  be  applied  to  the  Judiciary  Act,  whereby  the 
refusal  to  grant  a  rule,  or  motion  to  discharge,  will  be  made  to  mean 
the  final  judgment,  the  determination  of  the  suit,  and  a  recognizance 
of  bail  for  the  appearance  of  the  party  at  the  trial  thereof,  to  be  an 
award  of  execution,  or  d  contra.  By  an  order  of  discharge  before 
trial,  "  proceed  to  a  final  decision  of  the  cause,"  though  not  even  the 
indictment  is  found,  and  thus  convict  or  acquit  the  party  in  a  writ  of 
error,  to  a  court,  on  the  proceeding  of  mere  inquiry  into  the  cause  of 
his  conunitment ;  for  it  must  be  remembered,  that  when  this 
[  *  631  ]  court  decides  on  a  writ  of  error,  the  •judgment  below  must 
be  either  affirmed  or  reversed ;  this  court  must  give  the  same 
judgment  as  the  court  below  should  have  done,  unless  in  the  except- 
ed cases,  which  cannot  arise  on  the  habeas  corpus*  And  when  this 
is  done,  there  remains  the  further  act  of  directing  a  special  mandate 
to  another  court,  to  award  execution  of  the  judgment  of  this  ;  or  for 
this  court  to  do  it,  in  the  case  provided  for.     1  Wheat  353,  &cc 

There  must  also  be  infused  into  the  law,  some  mode  or  process  by 
which  the  order  for  commitment,  ball,  or  discharge,  may  be  super- 
seded by  the  party  suing  out  the  writ  of  error ;  some  provision  must 
be  also  made,  as  to  the  progress  of  the  prosecution  during  the  pen- 
dency of  the  writ  of  error.  Now  process  may  be  issued,  or  a  new 
indictment  may  be  found  for  the  same  offence,  nay,  a  trial  may  be 
had,  before  this  court  can  decide  on  the  sufficiency  of  the  first  cause 
of  commitment ;  and  when  they  shall  have  done  this  by  ^  a  final 
decision  of  the  cause  "  or  suit,  and  sent  their  '^  special  mandate  to 
award  execution  thereupon,"  the  return  to  that  mandate  may  be, 
that  the  party  has  been  arrested  on  other  process,  convicted  of  the 
offence,  or  is  at  liberty  after  an  acquittal.  This  court  can  award  no 
execution  till  the  cause  has  been  once  remanded,  under  the  twenty- 
fifth  section  as  it  now  reads.  So,  in  a  case  coming  within  the  ex- 
ception of  the  twenty-fourth ;  for  in  all  other  cases,  they  must,  on 
reversing,  render  the  same  judgment  which  ought  to  have  been  ren- 
dered below. 

Now  if  we  had  reversed  the  judgment  of  the  supreme  court  of 
Vermont,  we  could  have  rendered  a  judgment  of  discharge,  for  there 
are  no  damages  to  be  assessed,  and  nothing  uncertain  to  be  adjudged ; 
yet  we  could  award  no  execution  till  a  mandate  had  been  first  sent, 
and  returned  unexecuted,  or  not  returned,  or  returned  with  the  above 
or  the  same  reasons  as  are  to  be  found  on  the  return  to  the  mandate 
in  Hunter  v.  Martin,  7  Cranch,  628 ;  1  Wheat.  305,  306.  «  That  the 
writ  of  error  in  this  cause  was  improvidently  allowed  under  the  au- 
thority of  that  act ;  (the  twenty-fifth  section ;)  '^  that  the  proceedings 
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ihereon  in  the  supreme  court  were  coram  non  jtidice  in  relation  to 
this  court,  and  that  obedience  to  its  mandate  be  declined  by  the  court'* 

If  such  an  occurrence  has  actually  happened  in  a  case,  where  this 
court  had  undoubted  jurisdiction,  it  may  be  expected  in  future  cases 
of  a  writ  of  error  in-  one  like  the  present ;  which  can  be  brought 
within  the  law,  only  by  a  successive  train  of  implication  upon  impli- 
cation, till  ingenious  reasoning  may  fasten  it  to  some  expression, 
which  may  be  thought  to  justify  the  assumption  of  the  power.  But 
more  than  jurisdiction  must  be  assumed,  before  this  court  could  exert 
it  to  the  extent  which  such  a  case  requires  ;  for  though  resistance  to 
its  mandate  may  be  contingent,  or  merely  possible,  it  ought  to  be 
well  considered,  whether,  when  it  should  happen,  the  court  felt 
assured  that  they  would  be  sustained  by  the  law  and  constitution,  in 
enforcing  obedience  by  mandamtiSj  attachment,  and  the  imprisonment 
of  the  judges  of  the  highest  court  of  a  State. 

It  is  not  enough  that  the  term  "  any  suit"  may  embrace  a  case  of 
habeas  corptis;  it  must  be  one  which  in  all  other  respects  admits  of 
the  action  prescribed  in  the  Judiciary  Act,  in  all  its  provisions  relative 
to  the  appellate  jurisdiction  of  this  court ;  if  it  is,  there  will  be  found 
no  defect  of  power  to  execute  its  final  mandate,  or  execution,  by  the 
authority  of  this  court.  If  it  is  not,  then  if  the  court  assumes  juris- 
diction, it  must  usurp  power  to  carry  into  effect  a  judgment  which 
the  law  does  not  recognize,  and  consequently  makes  no  provision  for 
its  execution.  It  is  dangerous,  at  least,  if  not  unwise  or  rash,  to 
exercise  a  power  which  may  be  given  by  the  constitution ;  but  which 
congress  has  given  no  authority  to  execute,  or  given  in  terms  so  ob- 
scure, that,  to  so  construe  them,  is  in  substance  the  exercise  of  leg- 
islative power,  by  the  judicial  department.  However  desirable  it 
may  be  thought  to  enlarge  jurisdiction,  and  expand  its  exercise  so  as 
to  embrace  cases  not  yet  known  to  the  law,  or  by  so  constru- 
ing the  constitution  and  law,  as  to  make  it  *by  reasoning  [  *  632  { 
what  it  ought  to  have  been  in  the  text ;  and  giving  infer- 
ence and  incident  the  effect  of  ordinance  and  enactment,  increase 
the  ostensible  power  of  the  court ;  yet  assuredly  it  will  continue  ta 
lose,  in  public  confidence,  that  moral  strength  which  can  alone  insure 
its  eflScient  and  quiet  action,  in  the  same  proportion  as  it  extends 
ungranted  jurisdiction.  No  course  appears  to  me  to  lead  more  cer- 
tainly to  such  results,  than  that  which  the  court  has  been  urged  to- 
take  in  this  case ;  had  we  reversed  the  (so  called)  final  judgment, 
and  our  mandate  had  encountered  new  process,  &c.,  &c.,  our  own 
solemn  judgment  would  have  had  a  most  ludicrous  effect,  as  a  final 
decision,  of  what?  not  the  suit,  cause,  or  prosecution;  but  on  the 
legality  of  the  original  process,  which  is  a  most  conclusive  reason 
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why  a  decision  on  mere  process  is  not  the  subject  of  a  writ  of  error 
Or  had  the  matter  remained  as  it  was,  our  reversal  would  have  re- 
spected  only  the  refusal  to  discharge  the  party  from  the  process ;  our 
mandate  to  discharge,  would,  if  executed,  leave  him  liable  to  arrest 
on  new  process,  without  affecting  the  suit ;  which  is  an  equally  con- 
clusive reason  to  show  that  a  final  decision  in  error,  on  the  habeas 
corpus^  is  not  such  as  is  contemplated  by  the  twenty-fourth  or  twenty- 
fifth  sections,  or  provided  for  by  either. 

Or,  should  that  court  refuse  obedience  to  our  mandate,  the  predica- 
ment of  this  court  would  be  precisely  the  same  as  in  Hunter  v.  Martin; 
they  must  at  the  next  term  proceed  in  one  of  the  following  modes. 

1.  Follow  the  precedent  of  Hunter  v.  Martin  —  issue  "  a  writ  of 
eiTor  "  to  the  supreme  court  of  Vermont,  "  founded  "  on  their  "  refo- 
sal  to  obey  the  mandate  of  this  court ; "  raise  that  refusal  to  the 
dignity  of  a  final  judgment,  {vide  1  Wheat.  305,)  and  then  reverse  it| 
and  affirm  "the  judgment  of  the  district  court."  lb.  262.  This, 
however,  would  hot  be  a  course  appropriate  to  the  present  case ; 
there  is  no  judgment  of  any  inferior  court,  or,  if  there  was,  this  court 
would  have  no  power,  by  the  twenty-fifth  section,  to  affirm  or  reverse 
it,  because  the  decision  complained  of  was  had  in  the  highest  court 
of  law  of  the  State,  6  Pet.  49 ;  nor  could  any  mandate  be  directed  to 
any  other  court,  1  Wheat.  353  ;  8  Pet.  314  ;  and  it  requires  no  rea- 
soning to  show  that  this  court  ought  not,  and  would  not  deal  with 
the  jailer  or  other  person  who  had  the  custody  of  the  relator.  7  Pet^ 
282. 

2.  "  Proceed  to  a  final  decision  of  the  cause  and  award  execution,'' 
as  specially  authorized  by  the  twenty-fifth  section ;  but  this  would 
be  abortive,  as  there  could  be  no  final  decision  of  the  cause  of  pros- 
ecution, on  a  mere  inquiry  into  the  cause  of  commitment ;  nor  could 
any  execution  be  awarded  against  person  or  property ;  and  the  na- 
ture of  the  case  precludes  any  efficient  action,  save  by  a  mandate  to 
be  directed  to  the  court,  most  certainly  not  to  the  jailer. 

3.  Issue  a  peremptory  mandamus  to  the  judges,  to  carry  the  man- 
date into  effect ;  vide  5  Cranch,  115 ;  7  Pet  648 ;  8  Pet  305;  which 
is  expressly  authorized  by  the  fourteenth  section  of  the  Judiciaiy 
Act,  and  is  most  appropriate  to  this  case ;  it  being  necessary  for  the 
exercise  of  the  appellate  jurisdiction  of  this  court,  and  agreeable  to 
the  principles  and  usages  of  law  —  the  common  law.  12  Pet.  492, 
493.  And  if  that  mandamtis  is  not  obeyed,  then,  on  the  authority  of 
the,  seventeenth  section,  award  an  attachment,  and,  if  no  sufficient 
cause  is  shown  to  avert  it,  "  punish,  by  fine  and  imprisonment,"  thia 
«  contempt  of  authority."     Vide  1  Story,  59, 60 ;  vide  8  Pet  588, 590 

Such  is  the  power  with  which  this  court  is  invested  by  the  consti* 
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tution  and  laws;  so  it  may  and  ought  to  be  exerted,  whenever  ii 
becomes  necessary  to  exercise  its  appellate  jurisdiction,  in  vindicat- 
ing its  authority  to  enforce  the  law  in  its  majesty,  upon  any  tribunal 
which  has  rendered  a  judgment  under  state  authority  in  violation  of 
the  constitution,  a  law  or  treaty  of  the  United  States,  and  refuses 
to  obey  the  mandate  of  reversaL 

On  every  case  which  lawfully  invokes  the  action  of  these  powers, 
this  court,  I  trust,  will  not  hesitate  to  exert  it;  that  it  will, 
by  so  doing,  "  plant "  itself,  in  *  public  opinion  and  confi-  [  *  633  ] 
dence,  on  an  ^impregnable  position,"  11  Pet.  139, 1  cannot 
doubt ;  nor  that,  when  this  court  deliberately  takes  the  first  step  in 
exercising  jurisdiction  on  a  writ  of  error  to  a  state  court,  they  will 
be  prepared  and  resolved  to  take  the  last,  should  the  exigencies  of 
the  case  invoke  it.  But  if  the  court  is  not  well  assured  that  the  law 
of  the  case  will  fully  justify  the  last,  the  time  for  reflection  is  before 
the  first  step  is  taken ;  otherwise  they  may  be  induced,  if  not  com- 
pelled, to  halt,  to  retrace  their  steps  by  retrogression,  or  to  stop  the 
progress  of  the  cause  to  final  judgment  and  execution,  fiK)m  a  doubt 
whether  they  have,  or  the  conviction  that  they  have  not,  the  legiti- 
mate power  to  finish  what  they  had  begun. 

Barbour,  J.  This  case  being  brought  before  us  by  a  writ  of  error, 
not  firom  a  circuit  court  of  the  United  States,  but  from  the  supreme 
court  of  judicature  of  Vermont,  we  have  no  jurisdiction  over  it,  un- 
less it  comes  within  some  one  of  the  provisions  of  the  25th  section 
of  the  Judiciary  Act. 

The  class  of  cases  described  in  that  section,  within  which  it  is 
supposed  that  it  comes,  is  defined  in  the  following  terms :  ''  Or  where 
is  drawn  in  question  the  validity  of  a  statute  of,  or  an  authority  ex- 
ercised under,  any  State,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties,  or  laws  of  the  United  States,  and  the  de- 
cision is  in  favor  of  such  their  validity." 

Now,  the  record  does  not,  in  terms,  state  on  what  ground  the  court 
decided ;  the  judgment  only  declares  that  the  cause  of  detention  and 
imprisonment,  that  is,  the  warrant  of  the  governor  of  Vermont,  is 
good  and  sufficient  in  law.  It  must,  then,  according  to  the  decision 
of  this  court,  appear,  by  clear  and  necessary  amendment,  that  the 
question  of  the  repugnancy  of  the  authority  exercised,  either  to  the 
constitution,  or  treaties,  or  laws  of  the  United  States,  must  have 
been  raised,  and  must  have  been  decided,  in  order  to  have  induced 
the  judgment. 

As  there  is  neither  any  treaty  nor  law,  having  relation  to  the  casoi 
the  single  inquiry  is,  whether  tiiere  is  any  provision  of  the  constitu- 
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tion  to  which  the  authority  in  question  is  repugnant,  be- 
[  •  587  ]  cause,  if  *  there  be  not,  then  it  will  follow  that  there  is  no 
ground  for  the  clear  and  necessary  intendment,  or  for  any 
intendment  that  such  matter  was  drawn  in  question,  and  decided  by 
the  court  below,  as  is  absolutely  necessary  to  give  this  court  juris- 
diction over  a  case  brought  here  from  a  state  court 

I  proceed,  then,  to  examine  the  question  whether  the  constitution 
contains  any  such  provision  ? 

The  only  clause  of  that  instrument,  upon  the  subject  of  the  sur- 
render of  fugitives  from  justice,  is  found  in  the  second  section  of  tbe 
4th  article,  and  is  in  these  words :  "  A  person  charged  in  any  State, 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  State,  shall,  on  demand  of  the  executive  au- 
thority of  the  State  from  which  he  fled,  be  delivered  up,  to  be  re- 
moved to  the  State  having  jurisdiction  of  the  crime." 

This  provision,  by  the  obvious  import  of  its  terms,  has  no  relation 
whatsoever  to  foreign  nations,  but  is  confined  in  its  operation  to  the 
States  of  the  Union. 

Nor,  indeed,  should  we  have  expected  to  have  found  in  such  an  in- 
strument any  provision  upon  the  subject,  except  in  relation  to  the 
States  themselves.  It  is  a  compact  of  government  between  the 
States,  for  themselves,  and  not  for  others ;  it  consists,  therefore,  of  a 
designation  of  the  powers  granted ;  the  division  of  those  powers 
amongst  the  departments  which  it  created,  and  of  such  reciprocal 
stipulations,  limitations,  and  reservations,  as  the  States  thought  proper 
to  make.  But  it  was  no  part  of  the  purpose  of  its  framers,  to  define 
the  duties  or  obligations  of  the  States,  thus  united,  to  foreign  nations, 
or  to  prescribe  the  mode  of  their  fulfilment 

There  is  no  other  clause  of  the  constitution,  which,  in  terms,  has 
even  the  remotest  allusion  to  the  surrender  of  fugitives  from  justice. 

Before  I  proceed  to  examine  the  various  provisions  in  the  text  of 
the  constitution,  which  have  been  relied  upon  as  bearing  upon  the 
question,  I  will  take  notice  of  an  argument  urged  at  the  bar,  as  being 
founded  upon  the  5th  amendment  to  that  instrument 

It  was  said,  that  the  authority  exercised  in  this  case,  was  in  viola- 
tion of  that  part  of  the  5th  amendment  which  declares,  "  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property,  without  due 
process  of  law."  This  argument  is  at  once  met  and  repelled  by  the 
decision  of  this  court,  in  the  case  of  Barron  v.  The  Mayor  and  City 
and  City  Council  of  Baltimore,  7  Pet  243,  in  which  this  court  decided 
that  the  amendments  to  the  constitution  of  the  United  States,  did 
not  apply  to  the  state  governments.  That  they  were  limitations 
upon  the  power  granted  in  the  instrument  itself,  and  not  upon  the 
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power  of  distinct  governments,  framed  by  different  persons  and  for 
different  purposes.  To  which  I  will  add,  what  is  matter  of  history, 
that,  so  far  from  the  States  which  insisted  upon  these  amendments 
contemplating  any  restraint  or  limitation  by  them  on  their  own  pow- 
ers, the  very  cause  which  gave  rise  to  them  was  a  strong  jealousy,  on 
their  part,  of  the  power  which  they  had  granted  in  the  constitu- 
tion. They,  therefore,  with  anxious  solicitude,  endeavored, 
*  by  these  amendments,  to  guard  against  any  misconstrue-  [  *  588  ] 
tion  of  the  granted  powers,  which  might,  by  possibility,  be 
the  result  of  the  generality  of  the  terms  in  which  they  were  expressed. 
But  it  is  unnecessary  to  dwell  longer  on  this  point,  because  it  is  not 
only  decided  in  the  case  just  cited,  but  it  is  also  declared  in  the  case 
of  Lessee  of  Livingston  v.  Moore  and  others,  7  Pet  551,  652,  to  be 
settled  that  the  amendments  of  the  constitution  of  the  United  States 
do  not  extend  to  the  States. 

I  now  return  to  the  text  of  the  constitution  itself.     It  was  said  in 

« 

the  argument,  that  by  that  instrument  the  whole  foreign  intercourse 
of  the  country  was  confided  to  the  federal  government.  That  as 
between  foreign  nations  and  the  United  States,  the  individual  States 
are  not  known.  That  they  are  known  only  in  their  confederated 
character  as  the  United  States.  That  the  question  as  to  the  surren- 
der of  fugitives  from  justice,  being  a  national  one,  it  follows  as  a 
consequence,  that  it  can  only  be  decided  and  acted  upon  by  the 
United  States. 

It  is  admitted,  that  the  regulation  of  our  foreign  intercourse  is  con- 
fided to  the  federal  government  But,  that  the  proposition  thus  gen- 
erally propounded,  may  be  reduced  to  a  definite  form ;  that  we  may 
have  some  standard  of  practical  application  by  which  to  test  the 
nature,  character,  and  extent  of  this  power  over  foreign  intercourse, 
and  its  bearing  upon  the  present  question ;  it  becomes  necessary  to 
examine  the  provisions  of  the  constitution  which  relate  to  it ;  for  it 
is  just  that,  and  that  only,  which  the  provisions  of  that  instrument 
have  made  it  The  only  clauses  of  the  constitution,  as  far  as  I  am 
informed,  which  relate  to  our  foreign  intercourse, are:  1.  The  one  which 
gives  to  the  President,  with  the  advice  and  consent  of  the  senate, 
power  to  make  treaties,  and  to  nominate,  and  with  the  advice  and 
consent  of  the  senate,  to  appoint  ambassadors,  other  public  minis- 
ters, and  consuls.  2.  That  which  gives  to  the  President  alone,  power 
to  receive  ambassadors,  and  other  public  ministers.  3.  That  which 
absolutely  prohibits  the  States  from  entering  into  any  treaty,  alliance, 
or  confederation ;  and,  lastly,  that  which  prohibits  them,  without  the 
consent  of  congress,  from  entering  into  any  agreement  or  compact 
with  a  foreign  power.     Thus  it  appears,  that  the  whole  power  of  for- 
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eign  intercourse  granted  to  the  federal  government,  consists  in  thisy 
that  while  it  is  authorized,  through  the  President  and  senate,  to  make 
treaties,  the  States  are  prohibited  from  entering  into  any  treaty,  agree- 
ment, or  compact  with  a  foreign  state.  Now,  there  is  nothing  in  the 
record  to  show  that  Vermont  has  violated  this  prohibition  in  the  consti- 
tution ;  because  it  does  not  appear  that  that  State  has  entered  into  any 
treaty,  agreement,  or  compact,  whatsoever,  with  any  foreign  state. 

The  only  argument,  then,  which  CaB*"  be  urged  to  prove  that  the 
act  done  by  the  governor  of  Vermont  is  a  violation  of  these  provis- 
ions of  the  constitution,  must  be  this,  if  not  in  form,  certainly  in 
effect.  The  President  and  senate  have  power  to  make  treaties  with 
foreign  states,  but  Vermont  has  surrendered  to  a  foreign 
[  *  589  ]  state  *  a  fugitive  from  justice  who  was  within  her  jurisdiction ; 
therefore,  Vermont  has  violated  that  part  of  the  constitution 
which  authorized  the  President  and  senate  to  make  treaties.  Can 
such  a  conclusion  follow  from  such  premises  ?  I  would  respectfully 
say  that,  to  me,  it  seems  to  be  a  rton  sequiiur*  I  am  ready  to  admit 
that  the  President  and  senate  can  make  treaties,  which  are  not  them- 
selves repugnant  to  the  constitution.  I  frurther  admit  that,  as  by  liie 
usages  of  nations,  as  well  as  by  the  practice  of  the  United  States, 
the  surrender  of  fugitives  is  deemed  to  be  a  proper  subject  for  treaty; 
therefore,  it  is  competent  to  them  to  make  treaties  in  relation  to  that 
subject.  I  further  admit,  that  if  a  treaty  had  been  made,  by  which 
the  federal  government  had  bound  itself  to  surrender  fugitives  to  a 
foreign  nation,  and  one  had  been  arrested  under  the  treaty  for  the 
purpose  of'  being  surrendered,  and  tha  judicial  authority  of  Vermont 
had  discharged  him  upon  habeas  corpus  ;  then  it  might  be  said  that 
such  discharge  was  repugnant  to  the  treaty.  But  the  question  here 
is,  not  whether  the  act  of  the  governor  of  Vermont  is  repugnant  to  a 
treaty,  for  there  exists  none  in  relation  to  the  subject ;  but  the  ques- 
tion is,  whether  it  is  repugnant  to  the  constitution,  because,  by  that, 
the  President  and  senate  have  power  to  make  treaties  for  the  surren- 
der of  fugitives,  but  which  power  they  have  not  executed. 

There  are  two  classes  of  provisions  in  the  constitution  as  to  which 
this  question  may  arise. 

The  first  is,  where  the  constitution  operates  per  se,  by  its  own  in- 
trinsic energy.  In  cases  of  this  class,  it  is  not  necessary  that  any 
power  should  be  exercised  by  any  department  of  the  federal  govern- 
ment, to  bring  it  into  active  operation.  The  constitution  is,  in  thin 
class  of  its  provisions,  a  perpetually  self-existing  impediment  to  any 
action  on  the  part  of  the  States,  on  the  subjects  to  which  they  relate. 

Thus,  to  exemplify :  it  declares  that  no  State  shall  pass  a  "  bill  of 
attainder,  ex  post  facto  law,  or  law  impairing  the  obligation  of  oon* 
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tracts."  Now,  if  a  State  were  to  pass  either  of  the  kinds  of  law 
which  are  thus  prohibited ;  such  a  state  law,  or  any  authority  exer- 
cised under  it,  would  necessarily  be  repugnant  to  the  constitution. 
The  thing  done  would  be  in  direct  opposition  to  the  supreme  law  of 
the  land,  which  had  commanded  that  it  should  not  be  done.  This 
class  of  cases,  where  there  is  an  express  prohibition,  has  no  relation 
whatever  to  any  conflict  between  the  powers  granted  to  the  federal 
government  and  those  reserved  ft)  the  States.  Such  a  state  law  as 
have  just  supposed,  would  be  equally  repugnant  to  the  constitution, 
whether  there  was  or  was  not  any  power  granted  to  the  federal 
government  over  the  subject  on  which  such  a  state  law  operated. 
This  class  embraces  also  certain  cases  in  which  a  power,  such  as 
had  been  previously  exercised  by  the  States,  is  granted  to  the  federal 
government,  in  terms  which  import  exclusion ;  such,  for  example,  as 
the  power  granted  to  congress,  of  exclusive  legislation  over  the  Dis- 
trict of  Columbia.  In  such  a  case,  it  has  been  held  that  although 
there  is  no  express  prohibition  upon  the  States,  yet  the  terms  of  the 
grant,  by  necessary  construction,  imply  it;  because  a  pro- 
vision that  *  one  government  shall  exercise  exclusive  power,  [  *  690  ] 
is  tantamount  to  a  declaration  that  no  other  shall ;  for  if 
any  other  could,  it  would  cease  to  be  exclusive ;  and  such  a  declara- 
tion is  therefore  in  effect  a  prohibition.  Here  too,  then,  any  action  on 
the  part  of  a  State,  upon  a  subject  thus  exclusively  granted  to  the 
federal  government,  would  be  repugnant  to  the  constitution,  operating 
by  its  own  intrinsic  energy,  without  any  action  by  the  federal  gov- 
ernment ;  because,  as  to  such  Q,ases,  the  supreme  law  of  the  land  has 
declared,  in  effect,  that  no  State  shall  enter  upon  this  field  of  power. 

The  second  cleuss  of  constitutional  provisions,  as  to  which  this 
question  of  repugnancy  may  arise,  consists  of  those  powers  granted 
to  the  federal  government,  which  the  States  previously  possessed ; 
where  there  is  nothing  in  the  terms  of  the  grant  which  imports  ex- 
dosion,  and  where  there  is  no  express  prohibition  upon  the  States. 

As  to  this  class  of  poweis,  the  great  constitutional  problem  to  be 
solved  is,  whether  any  of  them  can  be  construed  as  being  exclusive. 
If  they  can,  then  the  necessary  consequence  is,  that  the  States  cannot 
exercise  them;  whether  the  federal  government  shall  or  shall  not 
think  proper  to  execute  them.  If,  on  the  contrary,  they  are  not  ex- 
diusive  but  concurrent,  then  the  States  may  rightfully  exercise  them ; 
and  no  question  of  repugnancy  can  ever  rise  whilst  the  power  re- 
mains dormant  and  unexecuted  by  the  federal  government.  Such  a 
question  can  only  occur  when  the  actual  exercise  of  such  a  power  by 
the  States  comes  into  direct  conflict  with  the  actual  exercise  of  the 
same  power  by  the  federal  government.     This  characteristic  of  con- 
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current  powers,  is  illustrated  by  the  familiar  example  of  the  power  of 
taxation.  Thus,  although  the  power  of  laying  and  collecting  taxes 
is  specifically  granted  to  congress,  yet  the  States,  as  we  all  know,  are 
in  the  habitual  exercise  of  the  same  power,  over  the  same  people,  and 
the  same  objects  of  taxation,  and  at  the  same  time,  as  the  federal 
government,  except  when  the  States  are  restrained  by  an  express  pro- 
hibition firom  acting  on  particular  objects ;  that  is,  from  laying  any 
imposts  or  duties  on  in^ports  or  exports,  beyond  what  may  be  abso- 
lutely necessary  for  executing  their  inspection  laws.  And  but  for 
that  prohibition,  I  doubt  not  but  that  the  States  would  have  had  as 
much  power  to  lay  imposts  or  duties  on  imports  or  exports,  as  to  im- 
pose a  tax  on  any  other  subject  of  taxation. 

I  hold  the  following  proposition  to  be  maintainable :  That  wher- 
ever a  power,  such  as  the  States  originally  possessed,  has  been 
granted  to  the  federal  government,  and  the  terms  of  the  grant  do  not 
import  exclusion,  and  there  is  no  express  prohibition  upon  the  States, 
and  the  power  granted  to  the  federal  government  is  dormant  and  un- 
executed, there  the  States  still  retain  power  to  act  upon  the  subject 
And  I  place  this  upon  the  ground  that,  in  such  a  case,  the  question  of 
repugnancy  cannot  occur,  until  the  power  is  executed  by  the  federal 
government.  It  is  not  repugnant  to  the  constitution,  because  there 
is  not  in  that  instrument  either  an  express  prohibition,  nor  that  whidi 
is  implied  by  necessary  construction  arising  from  words  of 
[  *  591  ]  exclusion.  There  is,  therefore,  nothing  in  the  *  constitution 
itself,  operating  by  itself,  as  it  does  in  cases  of  express  pro- 
hibition or  terms  of  exclusion,  to  which  the  exercise  of  such  a  power 
by  the  States  is  repugnant,  or  with  which  it  is  utterly  incompatible. 
It  is  not  repugnant  to  any  law  passed,  or  treaty  made,  by  the  United 
States,  because  my  proposition  in  terms  assumes  that  no  such  law 
has  been  passed  or  treaty  made. 

I  will  add,  in  support  of  this  view,  that,  as  the  constitution  con- 
tains several  express  prohibitions  upon  the  States,  from  the  exercise 
of  powers  granted  to  the  federal  government ;  if  we  were  to  apply 
to  its  construction  the  maxim  so  well  founded  in  reason,  expressio 
tmius^  est  exclusio  alteriusy  it  would  seem  to  lead  to  the  conclusion 
that  all  the  powers  were  expressly  prohibited  which  were  intended 
to  be  prohibited ;  unless  in  cases  of  such  necessary  and  inevitable 
construction  as  those  in  which  the  power  is  granted  in  terms  of  ex- 
clusion ;  which,  as  I  have  said,  would  cease  to  be  exclusive,  if  the 
States  could  still  exercise  them,  and  which  therefore  present  a  case 
of  absolute  incompatibility. 

From  these  general  principles,  I  now  proceed  to  the  examination 
of  some  of  the  cases  in  this  court,  in  relation  to  this  question. 
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In  Sturges  t^.  Crowninshield,  4  Wheat,  122,  there  is  a  good  deal 
of  discussion  on  this  subject  In  page  193  of  that  case,  the  chief 
justice  says :  "  These  powers  [he  is  speaking  of  the  powers  granted 
to  congress]  proceed  not  from  the  people  of  America,  but  from  the 
people  of  the  several  States ;  and  remain  after  the  adoption  of  the 
constitution  what  they  were  before,  except  so  fax  as  they  may  be 
abridged  by  that  instrument  In  some  instances,  as  in  making 
treaties,  we  find  an  express  prohibition ;  and  this  shows  the  sense 
of  the  convention  to  have  been,  that  the  mere  grant  of  a  power  to 
congress,  did  not  imply  a  prohibition  on  the  States  to  exercise  the 
same  power.  But  it  has  never  been  supposed  that  this  concurrent 
power  of  legislation  extended  to  every  possible  case  in  which  its 
exercise  by  the  States  has  not  been  expressly  prohibited.  The  con- 
fusion resulting  from  such  a  practice  would  be  endless.  The  prin- 
ciple laid  down  by  the  counsel  for  the  plaintiff,  in  this  respect,  is 
undoubtedly  correct.  Whenever  the  terms  in  which  a  power  is 
granted  to  congress,  or  the  nature  of  the  power  require  that  it 
should  be  exercised  exclusively  by  congress,  the  subject  is  as  com- 
pletely taken  from  the  state  legislatures  as  if  they  had  been  expressly 
forbidden  to  act  on  it"  After  these  general  remarks,  he  propound^ 
this  question :  "  Is  the  power  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies,  throughout  the  United  States,  of  this  descrip- 
tion?"  That  is,  as  explained  in  the  inmiediately  preceding  paragraph, 
one  where  the  terms  in  which  the  power  is  granted  to  congress,  or 
the  nature  of  the  power,  required  that  it  should  be  exclusively  exer- 
cised by  congress. 

After  much  other  reasoning  on  the  subject,  and,  amongst  other 
difficulties,  stating  that  of  discriminating  with  any  accuracy  between- 
insolvent  and  bankrupt  laws,  we  find  him  using  the  following  lan- 
guage :  ^<  It  does  not  appear  to  be  a  violent  construction  of 
the  •  constitution,  and  is  certainly  a  convenient  one,  to  con-  [  *  592  ] 
aider  the  power  of  the  States  as  existing  over  such  cases  as 
the  laws  of  the  Union  may  not  reach.  But  be  this  as  it  may,  the 
power  granted  to  congress  may  be  exercised  or  declined,  as  the  wiS' 
dom  of  that  body  shall  decide.  K,  in  the  opinion  of  congress,  uniform 
laws  concerning  bankruptcies  oiight  not  to  be  established,  it  does  not 
follow  that  partial  laws  may  not  exist,  or  that  state  legislation  on 
the  subject  must  cease.  It  is  not  the  mere  existence  of  the  power, 
but  its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  States.  It  is  not  the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment,  which  is  inconsistent  with  the 
partial  acts  pi  the  States."  He  proceeds  to  say,  that  the  circumstance 
of  congress  having  passed  a  bankrupt  law,  had  not  extinguished,  but 
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only  suspended  the  right  of  the  States.  That  the  repeal  of  the  bank 
rapt  law  could  not  confer  the  power  on  the  States,  but  that  it  removed 
a  disability  to  its  exercise  which  had  been  created  by  the  act  of  con* 
gress. 

In  5  Wheat  21,  Judge  Washington,  in  delivering  the  opinion  in 
the  case  of  Houston  v.  Moore,  distinctly  asserts,  that  if  congress  had 
declined  to  exercise  the  power  of  organizing,  arming,  and  disciplining 
the  militia  of  the  several  States,  it  would  have  been  competent  to 
the  state  governments  to  have  done  so,  in  such  manner  as  they  might 
think  proper. 

In  Wilson  and  others  v.  The  Blackbird  Creek  Marsh .  Company, 
2  Pet.  251,  252,  the  legislature  of  Delaware  had  passed  a  law  which 
stopped  a  navigable  creek.  In  the  argument,  it  was  contended,  that 
ihis  law  came  in  conflict  with  the  power  of  the  United  States  "  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States."  The  chief  justice,  in  answer  to  this  argument,  said :  « If 
congress  had  passed  any  act  which  bore  upon  the  case,  the  object 
of  which  was  to  control  state  legislation  over  those  small  navigable 
creeks,  into  which  the  tide  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern  States,  we  should  feel  not 
much  difficulty  in  saying,  that  a  state  law,  coming  in  conflict  with 
such  act,  would  be  void.  But  congress  has  petssed  no  such  act.  The 
repugnancy  of  the  law  of  Delaware  to  the  constitution,  is  placed 
entirely  on  its  repugnancy  to  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States ;  a  power  which  has 
not  been  so  exercised  as  to  affect  the  question."  He  concluded  by 
saying,  that  the  court  did  not  consider  the  law  in  question,  ^^  under 
aU  the  circumstances  of  the  case,  as  repugnant  to  the  power  to  regor 
late  commerce,  in  its  dormant  state,  or  as  being  in  conflict  with  any 
law  passed  on  the  subject." 

If,  then,  it  be  true,  that  it  is  not  the  mere  existence  of  a  power, 
but  its  exercise,  which  is  incompatible  vnth  the  exercise  of  the  same 
power  by  the  State ;  and  that,  too,  where  the  power  given  was  in 
express  terms,  ^^  to  establish  uniform  laws  on  the  subject  of  bank- 
ruptcies,  throughout  the  United  States,"  the  term  "uniform"  making 
the  case  stronger  than  where  the  grant  contains  no  such  term  ;  and 
if  it  be  also  true,  that  the  law  of  Delaware  was  not  repug- 
[  *  593  ]  nant  to  *the  power  to  regulate  commerce,  in  its  dormant 
state ;  then  it  seems  to  me  that  I  have  sufficient  grounds 
for  the  proposition  which  I  have  laid  down. 

Let  me,  then,  apply  that  proposition,  and  the  principles  of  this 
court  to  this  case.  I  have  admitted  that  the  President,  and  senate 
might  make  a  treaty  for  the  surrender  of  fugitives  from  justice,  but 
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they  have  not  done  so ;  that  power,  in  relation  to  this  subject,  is  in 
a  dormant  state;  the  power  exists,  but  has  not  been  exercised; 
without  the  exercise  of  that  power  by  the  President  and  senate,  the 
federal  executive  has  no  power  to  surrender  fugitives  from  justice. 
This  was  the  authoritative  declaration  of  our  government  in  1791, 
when  Mr.  Jefferson,  then  secretary  of  state,  held  the  following  lan- 
guage :  "  The  laws  of  the  United  States,  like  those  of  England, 
receive  every  fugitive,  (that  is,  as  he  had  just  said  before,  in  the 
same  communication  to  President  Washington,  the  most  atrocious 
offenders  as  well  as  the  most  innocent  victims,)  and  no  authority 
has  been  given  to  our  executive  to  deliver  them  up."  The  same 
authoritative  declaration  weus  made  by  Mr.  Clay,  by  direction  of 
President  Adams,  in  the  year  1825,  in  answer  to  a  demand  frx>m 
Canada ;  and  the  reason  assigned  was,  that  the  treaty  upon  that  sub* 
ject  was  no  longer  in  force. 

It  appears,  then,  that  there  is  no  treaty  on  the  subject  of  surren- 
dering  fugitives ;  that  without  such  treaty  the  federal  executive  has 
no  authority  to  surrender;  the  authority,  then,  exercised  by  the 
governor  of  Vermont,  is  not  repugnant  to  the  power  of  making 
treaties,  in  its  dormant  state ;  because,  in  the  language  of  the  chief 
justice,  before  cited,  it  is  not  the  mere  existence  of  the  power,  but 
its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  States.  It  is  said  by  one  of  the  judges,  in  delivering 
his  opinion  in  the  case  of  Houston  v.  Moore,  that  the  powers  of 
the  federal  gov^nment  are  exclusive  of  the  States,  when  there  is  a 
direct  repugnancy,  or  incompatibility  in  the  exercise  of  it  by  the 
States.  It  is  not  said,  whether  this  repugnancy  is  produced  by  the 
mere  existence  of  the  power  in  the  federal  government,  or  by  its 
exercise.  But  he  gives  as  examples  of  this,  the  power  to  establish 
a  uniform  rule  of  naturalization,  for  which  he  refers  to  Chirac  v» 
Chirac,  2  Wheat  259,  269;  and  the  delegation  of  admiralty  and 
maritime  jurisdiction,  for  which  he  refers  to  1  Wheat.  304,  337. 
In  the  case  in  2  Wheat,  the  chief  justice  does  say:  ''That  the  power 
of  naturalization  is  exclusively  in  congress,  does  not  seem  to  be, 
and  certainly  ought  not  to  be  controverted."  But  the  point  made^ 
and  which  immediately  precedes  this  remark  was,  that  the  law  of 
Maryland,  according  to  which  the  party  had  taken  the  oaths  of  citi- 
zenship, had  been  virtually  repealed  by  the  constitution  of  the 
United  States,  and  the  act  of  naturalization  enacted  by  congress. 
The  remark,  then,  was  made  in  relation  to  a  power  which  had  been 
executed.  But  the  case  of  Sturges  v.  Crowninshield,  4  Wheat  22, 
was  decided  after  that  of  Chirac  v»  Chirac;  and  in  that  later 
case,  it  was  declared  that  it  was  not  the  mere  existence,  but  the 
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[  •  594  ]  exercise  of  the  power,  *  which  is  incompatible  with  the  ex- 
ercise of  the  same  power  by  the  States ;  and  what  makes 
this  principle  especially  applicable  is,  that  the  power  of  establishing  a 
system  of  naturalization,  and  bankmpt  laws,  is  contained  in  the  same 
clause,  and  expressed,  identically,  in  the  same  terms.  So  that  if  the 
mere  existence  of  the  power  as  to  bankruptcy,  without  its  exercise, 
does  not  prohibit  the  States  from  acting  on  it ;  by  like  reason,  the 
mere  existence  of  the  power  as  to  naturalization,  without  its  exercise, 
does  not  prohibit  them  from  acting  on  it 

It  is  said  in  1  Wheat  337,  argtiendOi  by  the  court ;  for  it  was  not 
the  point  to  be  decided  that  admiralty  and  maritime  jurisdiction  is 
of  exclusive  cognizance.  It  would  seem,  from  the  reasoning  of  the 
court,  as  if  this  rested  upon  these  grounds :  That  the  constitution 
is  imperative  on  congress,  to  vest  all  the  judicied  power  of  the 
United  States,  in  the  courts  of  the  United  States ;  that  the  judicial 
power  was  declared  to  extend  to  all  cases  of  admiralty  and  mari- 
time jurisdiction ;  and  that,  therefore,  by  the  terms  in  which  the 
clause  wad  expressed,  the  jurisdiction  was  made  exclusive.  Such 
also  seems  to  be  the  principle  laid  down  in  1  Kent's  Commen- 
taries, 351 ;  where  the  author  says :  "  Whatever  admiralty  and 
maritime  jurisdiction  the  district  courts  possess,  would  seem  to  be 
exclusive ;  for  the  constitution  declares,  that  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction ;  and  the  act  of  congress  of  1789,  says,  "  that 
the  district  courts  shall  have  exclusive,  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction."  It  seems  to 
me,  then,  that  neither  of  these  cases  impugns  the  principles  which  I 
have  laid  down. 

I  consider  it  wholly  irrelative  to  this  case,  to  inquire  whether  the 
authority  exerdsed  by  the  governor  of  Vermont  was,  or  was  not, 
justified  by  the  constitution  and  laws  of  that  State.  Not  only  would 
the  words  of  the  act  of  congress,  under  which  this  case  has  been 
brought  up,  clearly  require  this  construction ;  but  this  court  has  ex- 
pressly decided  the  question,  in  the  case  of  Jackson  v.  Lamphire, 
3  Pet  280,  in  which  they  say,  that*  this  court  has  no  authority,  on  a 
writ  of  error  from  a  state  court,  to  declare  a  state  law  void,  on 
account  of  its  collision  with  a  state  constitution. 

tJpon  these  grounds,  I  am  of  opinion  that  this  case  does  not  come 
within  the  provisions  of  the  25th  section  of  the  Judiciary  Act ;  and 
consequently,  that  the  writ  of  error  ought  to  be  dismissed,  for  want 
of  jurisdiction. 

Catron,  J.     To  distinguish  this  cause  £x>m  others  that  often  arise 
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in  the  States  where  statutes  exist  authorizing  the  arrest  of  fugitives 
from  justice  from  other  States,  and  foreign  governments,  it  becomes 
necessary  to  ascertain  precisely  what  the  case  before  us  is. 

First,  it  must  be  recollected,  there  is  no  statute  in  Vermont  prohib- 
iting those  charged  with  crimes  in  other  States,  or  foreign 
•countries,  from  coming  into  that  State,  or  authorizing  their  [  *  595  ] 
apprehension  if  they  come  there ;  so  we  understand  the  fact 
to  be ;  and  that  the  authority  to  issue  the  warrant  of  arrest  in  this 
case  was  assumed  by  the  governor,  as  chief  magistrate  and  repre- 
sentative of  the  State. 

Holmes  had  been  guilty  of  no  crime  against  the  laws  of  Ver- 
mont ;  but  the  warrant  recites  he  was  a  subject  of  the  province  of 
Lower  Canada ;  that  he  stood  indicted  for  the  crime  of  murder 
there ;  and  that  it  was  fit  and  expedient  that  he  should  be  made 
amenable  to  the  laws  of  that  province  for  the  offence. 

The  sheriff,  in  his  return  to  the  writ  of  habeas  corpus,  certifies  that 
this  warrant  was  the  sole  cause  of  detention  and  imprisonment. 

He  was  not  commanded  to  hold  Holmes  to  answer  to  the  authori- 
ties of  Vermont ;  but  ordered  forthwith  to  convey  and  deliver  him 
to  William  Brown,  the  agent  of  Canada,  or  to  such  person  or  per- 
sons as,  by  the  laws  of  said  province,  should  be  authorized  to  receive 
the  same,  at  some  convenient  place  on  the  confines  of  the  State,  and 
the  province  of.  Canada ;  to  the  end  that  the  said  Greorge  Holmes 
might  be  thence  conveyed  to  the  district  of  Quebec,  and  there  be 
dealt  with  as  to  law  and  justice  appertained. 

We  will  assume,  for  the  present,  and  for  the  purposes  of  the  ar- 
gument, that  an  agreement  to  surrender,  on  which  the  arrest  was 
founded,  existed  between  the  executive  chief  magistrate  of  Vermont 
and  the  queen  of  Great  Britain  ;  that  William  Brown  was  the  agent 
of  Gbreat  Britain,  and  represented  that  kingdom ;  that  Governor  Jcn- 
nison represented  Vermont ;  and  that  the  arrest  was  made  in  part 
execution  of  such  previous  agreement. 

In  such  case,  I  admit,  the  act  would  have  been  one  as  of  nation 
with  nation,  and  governed  by  the  laws  of  nations ;  that  the  agree- 
ment would  have  been  prohibited  by  the  constitution  ;  and  the  arrest, 
in'  part  execution  of  it,  void ;  and  that  the  judgment  of  the  state 
court  in  favor  of  the  validity  of  the  arrest,  should  be  reversed. 

But  that  court  was  not  called  on  to  decide,  (taking  the  facts  as- 
sumed to  exist,)  nor  are  we  permitted  to  determine,  in  this  case,  how 
far  the  state  courts  and  magbtrates  may  go  in  dealing  with  fugitives 
from  justice  coming  within  their  limits,  when  executing  the  statutes 
of  the  States.  No  such  question  has  been  raised  at  the  bar,  nor  has 
it  been  considered  of  by  the  bench. 
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This  is  the  substance  of  my  opinion  drawn  up  at  length,  on  the 
point  in  this  cause,  on  which,  for  a  time,  I  thought  the  judgment 
below  ought  to  be  reversed.  I  founded  myself  upon  the  fact,  that 
an  agreement  to  arrest  and  surrender  Holmes  had  been  made  be- 
tween Vermont  and  Great  Britain,  before  the  arrest  toyk  place ;  and 
that  it  was  made  in  part  execution  of  such  previous  agreement 
Neither  on  the  argument  of  the  cause,  nor  at  any  time  previous  to 
hearing  read  the  opinion  of  my  four  brethren,  drawn  up  by  the 
chief  justice,  and  with  the  result  of  which  I  had  intended  to  concur, 
had  it  occurred  to  me  the  fact  was  doubtful.  In  that  opinion, 
[  *  596  ]  *  however,  it  is  declared,  that  ^  nothing  appears  that  a 
demand  was  made  by  Canada  of  Holmes ;  and  we  do  not 
act  upon  the  supposition  such  a  demand  was  made ;  nor  consider  it 
in  the  case."  Now,  if  no  demand  was  made,  I  take  it  as  granted, 
no  agreement  existed  between  Gireat  Britain  and  Vermont,  for  the 
surrender  of  Holmes.  To  assume  that  a  general  regulation  by 
treaty,  or  agreement,  existed  between  the  State  and  the  foreign  king- 
dom, on  which  the  governor's  warrant  founds  itself,  and  fixim  which 
the  regulation  must  be  inferred,  would  be  charging  the  chief  magis- 
trate of  Vermont  with  a  palpable  violation  of  the  constitution  of  the 
United  States,  on  the  ground  that  he  assumed  the  power  of  foreign 
intercourse.  There  is  nothing  in  the  record  to  establish  such  a  con- 
clusion ;  nor  can  it  be  assumed,  with  any  propriety,  on  mere  conjec- 
ture. It  is  manifest  to  my  mind,  the  facts  stated  in  the  warrant 
have  reference  to  this  individual  case.  The  arrest  could,  therefore, 
not  have  been  made  in  part  execution  of  any  compact  or  agreement 
between  the  State  and  kingdom ;  it  follows,  a  judgment  of  reversal 
could  only  be  founded  on  the  intention  of  the  governor  to  make  a 
future  agreement,  at  the  time  Holmes  should  be  surrendered  to 
Brown,  or  to  some  sheriff  or  other  officer  or  agent  of  Canada,  hav- 
ing lawful  authority  to  receive  the  prisoner.  The  intent,  we  are  not 
authorized  to  try ;  we  only  have  jurisdiction  to  examine  into  acts 
done;  and  must  proceed,  if  at  all,  on  some  past  violation  of  the  con- 
stitution of  the  United  States,  supposed  to  be  that  clause  which 
declares :  "  No  State  shall,  without  the  consent  of  congress,  enter 
into  any  agreement  or  compact  with  einother  State,  or  with  a  forei^ 
power." 

The  defendant,  Holmes,  is  yet  in  prison  under  the  governor's  war- 
rant of  arrest ;  no  agreement  to  surrender  him  yet  exists,  and  none 
may  ever  be  made  with  Great  Britain ;  the  act  done  by  the  governor 
is  singly  that  of  Vermont,  and,  therefore,  cannot  violate  the  recited 
clause  of  the  constitution. 

All  my  brethren,  those  who  are  for  reversing  the  judgment,  and 
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those  who  are  for  dismissing  the  writ  of  error,  have  adopted,  and  are 
acting  on  the  supposition  that  no  demand  to  surrender  Holmes  can 
be  inferred  from  the  facts  recited  in  the  warrant  of  the  governor ;  and 
that  the  fact  is  considered  out  of  the  case. 

After  much  consideration,  I  entertain  some  doubts  whether  such 
an  inference  could  be  safely  made ;  and  deem  it  due  to  the  opinion 
of  all  my  brethren,  on  the  finding  of  a  mere  fact  in  so  delicate  a 
matter,  to  concur  with  them  in  the  conclusion  that  no  demand  was 
made,  and  that,  consequently,  no  agreement  existed ;  and,  therefore,  to 
concur  with  those  who  think  the  writ  of  error  should  be  dismissed.  A 
consequence  inevitable  to  my  mind,  viewing  the  ca^e  in  this  aspect. 

That  an  intent  to  surrender,  is  equivalent  to  an  agreement  between 
two  States,  and  therefore  the  arrest  in  violation  of  the  constitution 
of  the  United  States,  is  a  doctrine  calculated  to  alarm  the  whole 
country. 

•  The  constitution  equally  cuts  off  the  power  of  the  States  [  *  697  ] 
to  agree  with  each  other,  as  with  a  foreign  power ;  yet,  it  is 
notoriously  true,  that  for  the  fifty  years  of  our  existence  under  the 
constitution,  the  States  have,  in  virtue  of  their  own  statutes,  appre- 
hended fugitives  from  justice  from  other  States,  and  deUvered  them 
to  the  officers  of  the  State  where  the  offence  was  committed ;  and 
this,  independently  of  the  4th  article  and  2d  section  of  the  constitu- 
tion,  and  the  act  of  congress  of  1793,  c.  SI,  which  provides  for  a  sur- 
render on  the  demand  of  the  executive  of  one  State  upon  that  of 
another.  The  uniform  opinion  heretofore  has  been,  that  the  States, 
on  the  formation  of  the  constitution,  had  the  power  of  arrest  and 
surrender  in  such  cases;  and  that  so  far  from  taking  it  away,  the 
constitution  had  provided  for  its  exercise,  contrary  to  the  will  of  a 
State,  in  case  of  an  unjust  refusal ;  thereby  settling,  as  amongst  the 
States,  the  contested  question,  whether,  on  a  demand,  the  obligation 
to  surrender  was  perfect  and  imperative,  or  whether  it  rested  on 
comity,  and  was  discretionary. 

After  having  had  written  out  for  me  the  very  able  argument  deliv- 
ered before  this  court,  for  the  plaintiff  in  error ;  and  after  having  be- 
stowed much  reflection  on  this  subject,  and  written  out  my  views  on 
every  point  involved,  as  the  safest  mode  of  testing  of  their  accuracy; 
I  have  come  to  the  conclusion,  divided  as  the  court  is,  that  it  is 
better  for  the  country  this  question  should,  for  the  present,  remain 
open. 

And  I  here  take  the  occasion  to  say,  that  I  hold  myself  free,  and 
uncommitted  by  this  opinion,  or  by  any  thing  occurring  in  this  cause, 
to  decide  in  future  cases  according  to  their  character,  and  the  con- 
clusions I  may  then  form. 
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I  concar  that  a  proceeding  by  habeas  corpus  is  a  suit,  within  the 
meaning  of  the  Judiciary  Act,  §  25 ;  and  that  a  refusal  to  discharge 
a  defendant  is  a  final  judgment  in  such  suit. 

1.  But  whether  a  writ  of  error  will  lie,  must  depend,  in  every  case, 
on  the  fact:  This  court  only  has  jurisdiction  where  the  decision  in 
the  state  court  has  drawn  in  question  the  validity  of  a  treaty,  or 
statute  of,  or  an  authority  exercised  under,  the  United  States ;  and 
the  decision  is  against  their  validity. 

2.  Or,  where  is  drawn  in  question  the  validity  of  a  statute  of,  or 
an  authority  exercised  under  any  State,  on  the  ground  of  their  being 
repugnant  to  the  constitution,  &c.,  of  the  United  States ;  and  the 
decision  is  in  favor  of  such,  their  validity. 

3.  Or,  where  is  drawn  in  question  the  construction  of  any  clause 
of  the  constitution,  &c. ;  and  the  decision  is  against  the  right  claimed 
under  such  clause. 

The  agreement  being  out  of  the  case,  the  arrest,  as  an  authority 
exercised  under  the  State,  and  the  decision  in  favor  of  its  validity, 
could  not  be  repugnant  to  the  constitution ;  as  the  court  did  not  up- 
hold an  agreement,  or  an  exercise  of  authority  under  any.  Nor  can 
I  find  that  the  decision  below  drew  in  question  the  construction  of 
any  other  clause  of  the  constitution,  more  than  the  one  pro- 
[  *  698  ]  hibiting  *  agreements  with  foreign  powers.  There  being  no 
agreement  in  the  case,  certainly  none  of  the  exclusive  powers 
secured  to  the  general  government,  to  declare  war,  to  send  ambassa- 
dors, to  make  treaties,  or  to  regulate  commerce  with  foreign  nations, 
were  violated ;  as  no  national  intercourse  of  any  kind  was  had  by 
Vermont  with  the  authorities  of  Great  Britain. 

Whether  the  arrest  violated  the  laws  of  Vermont,  is  immaterial  to 
this  court ;  we  have  no  power  under  the  25th  section  to  interfere, 
and  must  leave  parties  injured  to  seek  redress  in  the  state  courts. 

It  follows,  from  the  nature  of  the  case,  this  court  has  no  jurisdic- 
tion to  entertain  the  writ  of  error;  which,  I  think,  should  be.  dis- 
missed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  supreme  court  of  judicature  of  the  State  of  Vermont,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  this  writ  of  error  to  the  said 
supreme  court  be  and  the  same  is  hereby  dismissed  for  the  want  of  . 
jurisdiction. 

14  P.  699;  6  H.  216,  848,  604;  7  H.  288;  1 B.  271;  14  W.  2. 
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ABATEMENT. 
EzEcuTOKS,  &c.  3 ;  FoBEiGN  Attaohmeht. 

ACCOUNTS. 
Orphans'  Coubt. 

ACKNOWLEDGMENT. 
Deed,  4. 

ACTION. 

Coyering  belligerent  property  hj  neutral  papers,  not  being  so  illegal  or  immoral,  that 
contracts  based  thereon  maj  not  be  enforced,  Held^  that  money  recovered  from  a^ 
foreign  goyemment,  as  compensation  for  the  capture  of  property  so  covered,  was  not 
so  tainted  with  immorality,  or  violation  of  law,  that  the  true  owner  could  not  re- 
cover it  from  the  ostensible  owner,  who  had  received  it  Valengin*8  Administrators 
V.  Duffy,  462. 

Agency  ;  Courts  of  the  United  States,  14 ;  Executors,  &c.  2-5 ;  Monet 

paid;  Surety. 

AGENCY. 

If  the  agents  of  a  bank  make  a  contract  on  its  behalf,  and  set  their  own  seals  thereto, 
asstanpsit  lies  against  the  bank.    Bctnk  of  the  Metropolis  v.  Guttschlick,  822. 

Corporation,  2.  5 ;  Evidence,  14 ;  Mortgage,  4. 

ALABAMA. 
Corporation,  7. 

AMENDMENT. 

It  being  made  to  appear,  by  a  certificate  of  the  clerk  of  the  circuit  court,  that  there- 
WBS  a  clerical  error  in  the  transcript  of  the  record  sent  to  and  filed  in  this  court,  the 
error  was  allowed  to  be  amended  here,  without  returning  the  transcript  to  the  circmt 
court,  and  without  a  certiorari.     Woodward  v.  Broton,  1. 

Ejectment,  8. 

■ 

APPEAL. 

An  appeal,  by  a  defendant  in  equity,  having  been  dismissed  for  want  of  prosecution, 
the  circuit  court,  on  petition,  idlowed  another  appeal,  and  at  the  same  time  passed  a 
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decree  to  execute  tlie  original  decree ;  from  this  last  decree  the  defendant  also  ap- 
pealed. Held,  that  the  circuit  court  had  the  power  to  proceed  to  execute  the  original 
decree,  the  second  appeal  therefrom  not  operating  as  a  supersedeas^  and  that,  conse- 
quently, the  last  appeal,  from  the  decree  to  execute  the  original  decree,  most  be 
dismissed.     Carr  v.  HoxUy  249. 

Bill  of  Review,  6 ;  Mandamus,  8. 

APPEARANCE. 

1.  A  resident  in  another  district,  by  an  appearance,  generally,  in  a  cause,  wuves  his 
privilege  not  to  be  sued  out  of  the  district  where  he  resides,  or  is  found.  Tajfijor  y. 
Longworth,  '414. 

2.  If  a  party  appears  upon  a  process  of  foreign  attachment,  he  thereby  waives  the 
privilege  he  was  entitled  to,  of  not  being  sued  out  of  the  district  where  he  resided  or 
was  found.    Irvine  v.  Lowry^  467. 

ASSETS. 

By  a  private  act  of  congress,  certain  moneys  were  directed  to  be  paid  to  the  repre- 
sentatives of  a  deceased  custom-house  officer,  to  which  he  had  no  legal  claioL  HMm 
that  creditors  were  not  entitled  to  the  fund.    Emerson's  Heirs  ▼.  Holly  221. 

Executors,  &c.  2.  6-7 ;  Judombnt,  &c.  2. 

ASSIGNMENT. 

COUBTS  OF  THE  UNITED  STATES,  9.  10. 

ASSUMPSIT. 
Agency;  Pleading,  11. 

ATTORNEY. 
Pleading,  6. 

AUTER  ACTION. 
Foreign  Attachment. 

AVERAGE. 
Ships,  &c.  7-9. 

BANE. 
Corporation,  2.  8. 

BASTARD. 

The  act  of  assembly  of  Maryland,  of  1825,  declaring  illegitimate  cUldren  to  be  capable 
of  inheriting  from  their  mother  or  from  each  other,  &c,  is  not  limited  to  the  children 
of  those  capable  by  law  of  being  married,  but  extends  to  the  issue  of  an  incestuous 
connection.    Brewer's  Lessee  v.  Bhugher,  419. 

BILL  OP  REVIEW. 

1.  A  bill  in  the  nature  of  a  bill  of  review  lies  before  enrolment  of  the  decree ;  a  bill  of 
review,  after  enrolment ;  and  in  our  practice,  a  decree  is  deemed  to  be  enrolled  at 
the  close  of  the  term  when  it  was  made.     Whiting  v.  Bank  of  the  United  States,  4. 

2.  An  original  bill,  in  the  nature  of  a  bill  of  review,  brings  up  interests  of  those  not 
parties  to  the  suit,  nor  their  privies  in  representation.    lb, 

8.  A  bill  may  present  such  facts  as  to  make  it  a  compound  bill  of  review,  of  supple- 
ment, and  revivor.    lb. 

4.  A  bill  of  review  must  be  founded  on  some  error  apparent  on  the  bill,  answer,  and 
other  pleadings  and  decree ;  and  the  comphiinant  cannot  go  into  the  evidence  iX 
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lai^,  to  establish  an  objection  that  the  conrt  deduced  wrong  conclusions  of  &ct  fitxn 
the  proofs.    76. 

6.  Non-joinder  of  a  party  is  not  ground  for  a  review,  unless  the  complainant  sustained 
some  injury  thereby. 

6.  A  decree  of  foreclosure  and  sale  is  final  upon  the  merits  of  the  controversy ;  an  ap- 
peal lies  therefrom ;  therefore  a  bill  of  review  will  not  lie  after  the  lapse  of  five  years 
from  such  decree;  and  the  non-revival  of  the  suit,  upon  the  death,  of  the  respondent 
afler  such  a  decree,  is  not  error.    lb. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  note  made  payable  to  the  cashier  of  a  bank,  and  drawn  in  a  particular  form  to  be 
within  its  usages,  was  sent  to  an  agent  to  procure  a  discount  at  the  bank ;  the  bank 
having  refused  the  discount,  the  agent  sold  the  note,  and  applied  the  proceeds  to  hb 
own  use  —  Held,  that  the  note,  on  its  face,  showed  the  particular  purpose  for  which 
it  was  made,  and  put  a  taker  on  inquiry,  and  he  could  not  recover,  though  in  &ct  be 
had  not  knowledge  of  the  fraud.    Fowler  v.  Brantly^  476. 

2.  A  bill  protested  for  non-acceptance,  is  taken,  subject  to  all  the  infirmities  belonging 
to  it     Andrews  v.  Pond,  42. 

8.  If  the  second  of  a  set  of  exchange  has  been  duly  protested,  the  indorsee  may  recover 
thereon  against  the  indorser,  without  producing  the  first  of  the  set  at  the  triaL 
Dotones  v.  Church,  124. 

4.  If  a  note,  given  in  renewal  of  a  former  note,  turns  out  to  be  void,  the  payee  and 
holder  may  recover  on  the  money  counts  the  amount  lent  Moore  v.  BanJc  of  the 
MetropoUsy  164. 

CoBPOBATioN,  2.  7 ;  Indictment  ;  Parties,  1 ;  Pleading,  1.9;  Trust  ;  Usury, 

1-4. 

BOND. 
Estoppel  ;  Revenue  Laws,  2 ;  Usury,  6. 

BOUNDARY. 

1.  A  question  of  disputed  boundary  may  be  settled  by  the  United  States  and  an  In- 
dian tribe,  between  whom  a  previous  treaty  had  been  made,  which  left  the  boundaiy 
in  some  respects  uncertain ;  and  private  rights  are  bound  thereby.  LattimeT*s  Le8»ee 
V.  Poteet,  806. 

2.  The  boundaries  of  the  Indian  country  in  North  Carolina  detexmined.    /6. 

BURDEN  OF  PROOF. 
Evidence,  11 ;  Master  and  Servant,  1. 

CASES  AFFIRMED. 

1.  The  case  of  The  United  States  v,  Kingsley,  12  P.  476,  affirmed.  CJhUed  Stales 
V.  Drummond,  58.     United  States  v.  Burgevin,  58. 

2.  The  case  of  Boyle  v,  Zacharie  et  al.  6  P.  654,  affirmed.    Evans  v.  Gee,  804. 

3.  The  case  of  Foster  et  al  v.  Neilson,  2  P.  254,  and  Garcia  v.  Lee,  12  P.  611, 
affirmed.    Keene  v.  Whitaker,  418. 

CLERK  OF  THE  UNITED  STATES  COURTS. 

1.  The  acts  of  congress,  organizing  the  courts  in  Louisiana,  confer  on  the  district  judge 
power  to  appoint  the  clerk  of  the  district  court,  and  they  make  him  clerk  of  the 
circuit  court.    Ex  parte  Hennen,  135. 

9.  No  tenure  of  this  office  being  prescribed,  by  the  constitution  or  laws  of  the  United 
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States,  it  is  held  at  the  will  of  the  S4)pointing  power,  and  of  the  incumbent,  and  the 
(brmer  may  remove  the  latter  at  pleasure,    lb. 
y  No  particular  form  of  appointment  or  removal  is  prescribed  by  law ;  if  the  clerk  has 
notice  that  he  has  been  removed  and  another  appointed,  and  the  judge  in  &ct  made 
such  appointment,  and  recognized  the  appointee  as  clerk,  it  is  sufficient    lb. 

COLLISION. 
Insurance,  2-4. 

CONFLICT  OF  LAWS. 
Lex  Loci. 

CONGRESS. 
Public  Lands,  2.  8. 17. 

CONSIGNOR  AND  CONSIGNEE. 
Factor. 

CONSTITUTIONAL  LAW. 

Corporation,  4 ;  Courts  or  the  United  States,  6 ;  Judgment,  &c.  l ;  Juris- 
diction. 

CONTRACT. 

A  contract  under  the  seal  of  the  party  is  not  distinguished,  by  the  law  of  Louisiana, 
from  one  without  a  seal,  and  a  party  seeking  a  remedy  there,  must  be  governed  by 
this  law.     Wilcox  v.  Hunt,  211. 

Action;  Corporation,  1.4.6;  Courts  of  the  United  States,  15;  Debtor 
and  Creditor;  Estoppel;  Evidence,  6.  7;  Fraud;  Law  and  Fact,  8; 
Lex  Loci  ;  Pleading,  10. 14 ;  Specific  Performance. 

CORPORATION. 

1.  A  corporation  can  do  no  acts  and  make  no  contracts,  either  within  or  without  the 
State  which  created  it,  except  such  as  are  authorized  by  its  charter.  Bank  of  Au- 
gusta V.  Earley  277. 

2.  A  banking  corporation,  authorized  to  deal  in  exchange,  is  empowered  by  its  charter 
to  purchase  bills,  through  an  agent,  in  another  State,     lb. 

3.  This  power,  conferred  by  the  law  of  one  State,  can  have  no  operation-  in  another 
State,  save  through  that  comity  which  is  part  of  the  law  of  nations.    lb. 

4.  Though  all  the  corporators  are  citizens  of  the  State  which  created  the  corporation, 
the  artificial  being,  created  by  the  charter,  cannot  claim  the  rights  of  the  corporaton 
as  citizens  of  the  United  States,  to  make  contracts  in  other  States.    lb. 

5.  A  corporation  can  exist  only  within  the  limits  of  the  sovereignty  which  created  it, 
but  it  may  act  elsewhere,  through  agents,  if  the  laws  of  other  countries  permit    lb. 

G.  By  the  comity  of  nations,  foreign  corporations  are  allowed  to  make  contracts  within 
their  limits,  not  contrary  to  their  known  policy,  or  injurious  to  their  interests.    lb. 

7.  There  is  nothing  in  the  constitution  or  laws  of  Alabama  which  enables  this  court  to 
declare  that  the  purchase  of  bills  of  exchange  there,  by  a  foreign  corporation,  is  con- 
trary to  the  policy  of  that  State,     lb. 

8.  A  corporation,  created  by  the  legislature  of  New  York,  having  power  by  its  charter 
to  hold  lands  in  Pennsylvania,  parchased  lands  there,  and  the  title  was  conveyed  to 
trustees  to  hold  for  the  purposes  of  the  corporation,  provided  for  in  its  charter ;  Hdd, 
1.  That  the  right  thus  to  hold  the  lands  must  depend  upon  the  permission,  expressed 
or  implied,  of  the  State  of  Pennsylvania.     Runj/an  v.  Coster's  Lessee^  881. 

9.  2.  That  a  foreign  corporation  is  permitted  to  take  and  hold  lands  in  that  State, 
though  liable  to  have  its  title  devested  by  proceedings  in  behalf  of  the  State.    7ft. 

AoBKCY ;  Courts  of  the  United  States,  1 1 ;  Mortgage,  4 ;  Puca   wo,  6. 19 
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COSTS. 
Executors,  &c.  9 ;  Witness. 

COURTS  OF  THE  UNITED  STATES. 

1  Where  the  record  shows  that  the  state  court  might  have  disposed  of  the  case,  and  for 
aught  that  appears  did  decide  it^  without  deciding  any  question  under  an  act  of  con- 
gress against  the  plaintiff  in  error,  this  court  has  no  jurisdiction  under  the  25th  sec- 
tion of  the  Judiciary  Act,  (1  Stats,  at  Large,  85.)  Ocean  Insurance  Company  y. 
PoUeys,  104. 

2.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  can- 
not examine  the  question  whether  one  decree  of  a  state  court  is  in  collision  with 
another  decree  of  the  same  court,  in  two  suits  concerning  the  same  subject-matter. 
Mitchell  y.  LenoXj  840. 

8.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  has 
not  jurisdiction,  if  the  decision  of  the  state  court  was  against  the  validity  of  a  state 
law,  questioned  as  repugnant  to  the  constitution  of  the  United  States.  Cwimon- 
wealth  Bank  of  Kentucky  v.  Griffith^  848. 

4.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  can- 
not examine  a  motion  for  a  new  trial  certified  by  the  clerk  of  the  state  court,  to 
ascertain  what  questions  were  there  made.  They  should  be  in  some  manner  au- 
thenticated as  made,by  the  court  itself.    ReetTs  Lessee  v.  Marshy  102. 

5.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  baa 
not  jurisdiction  of  a  writ  of  error  to  a  state  court,  to  revise  its  decision  upon  a  writ 
of  habeas  corpus^  remanding  a  prisoner  to  the  custody  of  the  sheriff,  to  be  delivered, 
under  a  warrant  from  the  governor  of  the  State,  to  the  authorities  of  a  foreign  coun- 
try, to  be  there  tried  for  an  alleged  murder.    Holmes  v.  Jennison^  649. 

6.  This  court  has  not  jurisdiction  upon  a  certificate  of  division  of  opinion,  joro^/ormd, 
in  a  circuit  court,  entered  in  a  case  irregularly  transferred  there  from^  the  district 
court     United  States  v.  Stone,  642. 

7.  The  mandate  of  the  supreme  court  to  the  circuit  court,  must  be  its  guide  in  exe- 
cuting the  judgment  or  decree  on  which  it  issued.     West  v.  Brashear,  841. 

8.  When  that  court  may  look  out  of  the  mandate  for  a  guide.    Ih, 

9.  Under  the  11th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  79,)  the  assignor 
of  a  chose  in  action,  not  negotiable,  is  to  be  deemed  the  party  plaintiff,  and  if  he  is 
competent  to  sue  the  defendant,  the  court  has  jurisdiction.     Irvine  v.  Loiory,  467. 

10.  Aliter,  where  the  nominal  plaintiff  acts,  by  a  provision  of  statute  law,  as  a  mere 
conduit  to  the  real  party  in  interest,  as  in  Brown  v.  Strode,  5  Cranch,  808.    lb, 

11.  A  plea  that  two  of  the  corporators  are  citizens  of  the  same  State  as  the  plaintiff, 
defeats  the  jurisdiction.  Commercial  and  Bailroad  Bank  of  Vicksburg  v.  Slocomb, 
846. 

12.  The  act  of  February  28, 1889,  §  1,  (5  Stats,  at  Large,  821,)  has  wrought  no  change 
in  the  jurisdiction  of  the  circuit  courts,  as  respects  the  character  of  parties ;  it  only 
obviates  difficulties  arising  from  inability  to  join,  or  serve  those,  not  liable  to  be  sued 
by  the  plaintiff,  or  not  within  reach  of  process.    lb. 

18.  A  state  law,  authorizing  one  having  both  title  and  possession  to  bring  a  suit  in 
equity  against  one  claiming  or  pretending  to  title,  may  be  administered  by  a  circuit 
court ;  for  though  the  laws  of  tJie  States  cannot  affect  the  jurisdiction,  or  modes  of 
proceeding  in  equity  of  the  courts  of  the  United  States,  they  may  afford  rules  as  to 
what  shall  be  deemed  a  cloud  upon  title  to  lands,  and  the  circuit  courts,  as  courts  of 
equity,  may  remove  such  clouds.     Clark  v.  Smith,  119. 

14.  A  statute  of  a  State,  barring  all  actions  at  law  against  the  executors  and  adminift* 
trators  of  estates  judicially  declared  insolvent,  cannot  be  pleaded  as  a  bar  to  an 
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action  by  a  citizen  of  another  State,  in  a  circuit  court  of  the  United  States.  Suydam 
▼.  BroadnaXj  350. 
15.  The  courts  of  Louisiana  presume  that  the .  subseribing  witnesses  to  a  written  con- 
tract executed  in  another  State,  reside  at  the  place  where  the  contract  was  made, 
and  the  same  rule  should  be  applied  in  the  circuit  court  held  in  Louisiana.  Wilcox 
▼.  Huntj  211. 

Amendment;  Appeal;  Appear ance;  Clerk,  &c.;  Evidence,  12.  18;  Exb- 
CUTION,  1-3;  Foreign  Attachment;  Jurisdiction;  Limitations,  &c  2.  S; 
Mandamus  ;  Public  Lands,  21 ;  State  ;  Writ  of  Error. 

CURATOR. 
Witness. 

CUSTOM  AND  USAGE. 
Evidence,  8 ;  Public  Lands,  19-21. 

DAMAGES. 
Factor,  5 ;  Pleading,  11. 

DEATH. 
Bill  of  Review,  6 ;  Return. 

DEBTOR  AND  CREDITOR. 

Tlie  legislatures  of  Maryland  and  Virginia  baring  authorized  a  surrender  of  the  char- 
ter of  the  Potomac  Company,  and  the  vesting  of  its  property,  &c.,  in  the  Chesapeake 
and  Ohio  Canal  Company,  on  the  condition,  (among  others,)  that  the  latter  would 
make  certain  payments  to  creditors  named  in  the  charter  of  the  Canal  Company. 
Heldy  that  as  the  plaintiff  was  not  named  therein  as  a  creditor,  there  was  no  contract 
with  him,^and  he  could  not  thus  obtain  payment.  Smith  v.  Chesapeake  and  Ohio 
Canal  Company^  S86. 

Assets. 

DECREE. 
Judgment,  &c. 

DEED. 

1.  If  one,  having  the  legid  title  to  land,  recites  in  a  deed  that  the  conveyance  is  made 
pursuant  to  a  decree,  it  is  not  necessary  to  produce  the  decree.    Games  v.  Stiles^  479 

2.  A  deed,  executed  by  a  guardian,  to  convey  the  land  of  his  ward,  pursuant  to  a  de- 
cree of  a  court  of  chancery,  **  W.  M.  D.,  guardian  for  M.  B.,"  is  sufficient  Van  Ness 
V.  Bank  of  the  United  States,  10. 

S.  Possession  of  a  deed,  by  a  party  claiming  under  it,  is  primd  facie  evidence  of  its 
delivery.     Games  v.  Stiles^  479. 

4.  There  being  nothing  in  the  Maryland  acts  of  assembly  requiring  justices  of  the 
peace  to  describe  their  official  character  in  their  certificates  of  the  acknowledgment 
of  deeds,  extraneous  evidence  may  be  admitted  to  show  that  the  person  who  made 
the  certificate  held  that  office,  and  he  will  be  presumed  to  have  acted  in  his  official 
character.     Van  Ness  v.  Bank  of  the  United  States,  10. 

District  of  Columbia,  Lex  Loci,  2. 

DEMURRER. 
Pleading,  4.  5. 
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DEPOSITION. 

1  The  certificate  and  seal  of  the  BriUsh  minister  resident  at  the  court  of  Hanover,  b 
not  a  proper  authentication  of  the  proceedings  of  an  officer  of  that  country  in  taking 
depositions.     Stein  v.  Bowman^  126. 

2.  The  only  regular  mode  of  taking  depositions  in  a  foreign  country  is  under  a  com- 
mission.   Ih, 

8.  The  facts  that  a  deponent  went  out  of  the  State,  and  that  an  agent  of  the  plaintiff 
has  not  heard  of  his  return,  though  he  has  made  inquiries,  are  not  sufficient  to  entitle 

-  his  deposition  to  be  read.    Ih. 

DESCENT  AND  DISTRIBUTION. 
Bastabd. 

DEVISE. 

1.  A  specific  devise  to  a  wife  of  one  third  part  of  the  testator's  real  estate  for  life,  re- 
nudnder  to  his  son,  followed  by  specific  devises  to  the  son  and  to  other  persons,  is 
not  to  be  satisfied  out  of  that  devised  to  the  son,  to  the  exclusion  of  that  devised  to 
others.     Walker  v.  Parker ^  108. 

2.  A  devise  of  **  the  balance  of  my  real  estate,  believed  to  be  and  consist  in  lots  num- 
bered fflx,"  &c.,  (describing  them,)  is  a  specific  devise.    Ih, 

DISTRICT  OF  COLUMBIA. 

Under  the  act  of  February  27,  1801,  (2  Stats,  at  Large,  103,)  for  the  government  of 
the  District  of  Columbia,  and  the  act  of  cession  of  Maryland,  it  was  not  necessary  to 
file  an  exemplification  of  the  record  of  a  suit  in  chancery,  in  Maryland,  in  which  a 
guardian  had  been  ordered  to  convey  land  of  his  ward  in  the  District,  the  deed  hav- 
ing been  made  after  congress  assumed  the  jurisdiction.  Van  Ness  v.  Bank  of  the 
United  States^  10. 

Executors,  &c.  1.  2 ;  Limitations,  &c.  1 ;  Mandamus,  2. 

EJECTMENT. 

1.  If  the  defendant  in  ejectment  dies,  the  judgment  is  to  be  revived  against  hb  heirs 
and  the  terre-tenants,  but  his  executor  need  not  be  made  a  party  to  the  scire  facias. 
Walden's  Lessee  v.  Craig's  Heirsy  894. 

2.  In  scire  facias^  to  revive  a  judgment  in  ejectment,  it  is  sufficient  to  aver  that  the 
term  recovered  is  yet  unexpired,  without  further  describing  it.    Ih. 

8.  The  court  has  jurisdiction  to  allow  an  amendment  of  the  demise,  laid  in  a  declara- 
tion, after  judgment,  without  notice,  the  parties  being  presumed  to  be  before  the 
court  for  that  and  all  other  things  in  the  power  of  the  court,  in  the  suit.    Ih. 

4.  A  verdict  and  judgment  upon  one  demise,  no  notice  being  taken  of  the  issues  on 
the  other,  will  not  be  reversed ;  it  is  a  formal  defect,  and  cured  by  the  82d  section 
of  the  Judiciary  Act,  (1  Stats,  at  Large,  91.)  Van  >  Ness  v.  Bank  of  the  United 
States,  10. 

ExscuTOBB,  &c.  9 ;  Fleadino,  7.  8 ;  Public  Lands,  6. 

ENTRY. 
Public  Lands,  8.  9. . 

EQUITY. 

1.  A  court  of  chancery  exercises  an  equitable  discretion  concerning  pleas,  and,  where 
they  are  not  overruled,  does  not  always  allow  them  to  be  a  bar.  Rhode  Island  ▼. 
Massachusetts,  429. 
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2.  Though  suits  between  States,  to  determine  questions  of  disputed  boundary,  are  tQ 
be  conducted  according  to  the  rules  of  pleading  and  practice  of  the  court  of  chan- 
cer>%  yet  they  are  to  be  so  moulded  and  applied  as  to  bring  the  cause  to  a  hearing 
on  its  entire  merits,  and  it  will  not  be  decided  on  any  merely  technical  principles  of 
chancery  pleading.    lb. 

8.  Where  a  decision  upon  a  plea  by  a  State  to  a  bill  by  another  State  concerning 
boundary,  might  have  the  effisct  to  keep  out  of  view  some  part  of  the  merits  of  the 
complainant's  case,  the  court  refused  to  decide  the  cause  on  the  {ilea.    lb. 

4.  The  courts  of  the  United  States  in  Louisiana  are  governed  by  the  rules  of  practice 
in  equity  promulgated  by  this  court  under  the  act  of  congress  of  May  8,  1792,  §  2, 
(1  Stats,  at  Large,  276.)     Story  v.  Livingston,  196. 

6.  The  28th  rule  of  practice  in  equity  recognizes  the  propriety  of  examining  witnesses 
before  a  master,    lb. 

6.  Where  the  defendant  to  a  bill  filed  by  the  owner  of  the  equitable  title  to  lands,  ap- 
peared to  have  the  better  equity  to  a  part  of  the  lands,  it  is  competent  for  the  court 
to  direct  the  complainant  to  release  that  part  of  the  land  to  the  defendant,  and  thus 
remove  a  cloud  from  the  title,  and  that  the  tenants  thereof  shall  attorn  to  the  defend- 
ant, as  a  condition  for  the  relief  granted  to  the  complainant;  and  this,  though  there 
is  no  prayer  in  the  answer  to  that  effect;  it  is  a  modification  of  the  relief  of  the 
complainant,  necessary  to  do  complete  justice  between  the  parties.  Walden  ▼.  Bod' 
ley,  400. 

7.  A  question  of  fact,  whether  the  appellant  had  a  claim  in  equity  in  personam,  as  well 
as  in  rem.    King  v.  Thompson's  Heirs,  86. 

Bill  of  Review;  Courts  of  the  United  States,  13;  Estoppel;  Excep- 
tions, 2. 3 ;  Fraudulent  Conveyance,  2  ;  Judgment,  &c.  4-6 ;  Mandamus,  3 ; 
Public  Lands,  6. 

EQUITY  OP  REDEMPTION. 
Execution,  4. 

ESTOPPEL. 

Though  technical  estoppels  do  not  exist  in  equity,  yet  there,  no  more  than  at  law,  can 
a  party  be  allowed  to  vary  the  legal  import  of  a  written  contract  by  parol  evidence, 
nor  can  the  court  substitute  one  contract  in  place  of  another ;  and  if  one  who  signed 
a  bond  for  the  accommodation  of  another  declares  in  terms,  in  the  bond,  that  he  is  a 
principal  debtor,  a  court  of  equity  cannot  treat  him  as  a  surety.  Sprigg  v.  Bank  of 
Mount  Pleasant,  422. 

Husband  and  Wife,  1 ;  Mortgage,  4. 

EVIDENCE. 

1.  Testimony  by  a  witness  that  he  had  been  in  Germany  last  summer,  and  there  heard 
from  many  old  persons,  of  whom  he  inquired,  that  A  was  the  brother  of  B,  is  not 
admissible  to  prove  the  relationship.  It  does  not  appear  that  the  persons  making 
the  declarations  were  members  of  the  family,  or  were  dead,  and  they  were  made 
post  litem  moiam.     Stein  v.  Bowman,  126. 

2.  Though  the  declaration  of  the  patentee  that,  at  some  prior  date,  he  had  made  the 
invention,  is  not  admissible  to  prove  that  fact,  yet  his  conversation,  in  which  he 
described  his  invention,  is  evidence  that  he  had  then  invented  tiie  thing  he  described. 
Philadelphia  and  Trenton  Railroad  Company  v.  Stimpson,  588. 

8.  Evidence  that  an  officer  who  certified  a  copy,  some  years  after,  offered  to,  or  did, 
forge  similar  papers,  is  not  admissible  to  impeach^ his  certificate.  United  States  t 
Wiggins,  488. 
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4.  PrmA  faeie  evidence  is  tach  as  in  judgment  of  law  is  sufficient  to  establish  a  fiust, 
and,  if  not  rebatted,  it  remains  sufficient.     Ih. 

6.  Wbere  proo&  are  to  be  laid  before  a  public  officer,  and  he  is  to  do  an  act  on  being 
satisfied  of  certain  facts,  his  doing  the  act  is  primd  facie  evidence  that  the  proceed- 
ing was  regular,  and  the  sufficiency  of  the  proo&  cannot  be  controverted,  or  reex- 
amined before  another  tribunal,  if  the  law  has  made  him  their  proper  judge.    lb. 

6.  A  contract  in  writing  may  be  applied  to  its  proper  subject-matter,  by  oral  evidence. 
Bradley  v.  Washington^  Alexandria^  and  Georgetbwn  Steam  Packet  Company,  64. 

7.  A  written  agreement  ^  to  hire  the  steamboat  Franklin,  until  The  Sydney  is  placed 
on  the  route,"  &c.,  may  be  explained  by  oral  evidence  of  the  circumstances  under 
which  the  contract  was  made,  with  a  view  to  show  that  the  hirer  was  not  bound,  at 
all  events,  to  retain  the  boat  in  his  employment  until  The  Sydney  should  be  placed 
on  the  route.    lb, 

8.  The  practice  and  usages  of  the  government  officers  of  Spain,  in  relation  to  title 
papers  of  grants  made  by  Spanish  authority,  in  East  Florida,  may  be  proved  by 
parol.     United  States  v.  Wiggins,  488. 

9.  The  originals  being  kept  in  a  public  office,  and  certified  copies  furnished  to  grantees, 
these  copies  are  evidence.    lb. 

to.  Rirol  evidence,  bearing  on  written  papers,  ought  not  to  be  admitted  without  the 
production  of  those  papers,  to  enable  the  court  and  jury  to  see  whether  it  will  trench 
on  the  rule  as  to  contradicting  or  vaiying  written  evidence.  Philadelphia  and  Tren' 
ton  Railroad  Company  v.  Stimpson,  588. 

11.  The  burden  is  on  the  defendant,  in  a  patent  cause,  to  show  he  gave  the  notice  required 
by  statute  to  enable  him  to  examine  a  intness  as  to  the  novelty  of  the  invention.   lb. 

12.  A  party  offering  evidence  for  a  particular  purpose,  must  sustain  his  right  to  intro- 
duce it  for  that  purpose ;  he  cannot  prevail  in  a  court  of  errors  by  showing  it  was 
admissible  for  some  other  purpose.    lb. 

18.  The  order  of  introducing  evidence,  and  the  times  when  it  may  be  introduced,  are 
matters  of  practice,  within  the  discretion  of  the  drouit  court,  and,  upon  a  writ  of 
error,  this  court  will  not  revise  its  decision.    lb. 

14.  A  party  has  no  right  to  cross-examine  a  witness  except  as  to  &cts  and  circum- 
stances connected  with  the  matter  stated  in  his  direct  examination.    lb. 

16.  An  agreement,  purporting  to  be  made  by  an  agent,  may  be  proved,  beforo  giving 
evidence  of  the  authority  of  the  agent    Bank  of  the  Metropolis  v.  OuUschlick,  822. 

T>KBD,  8. 4 ;  Estoppel  ;  Exceptioks,  1. 8 ;  iNDicTMEirr,  2 ;  Law  and  Fact,  1. 2 ; 
Mortgage,  8 ;  Pebjuby;  Public  Lands,  12;  Sale;  Ships,  &c.  4. 

EXCEPTIONS. 

1.  It  is  the  duty  of  the  party  excepting  to  evidence  to  pdint  out  the  part  excepted  to, 
so  that  the  attention  of  the  court  may  be  drawn  to  it ;  if  the  exception  covers  any 
admissible  evidence,  it  is  rightiy  overruled.    Moore  v.  Bank  of  the  Metropolis,  164. 

2.  Under  a  corroct  chancery  practice,  no  exception  to  a  master's  report  can  be  heard 
by  the  court  which  was  not  taken  beforo  the  master,  so  that  he  may  roconsider  his 
decision,  and  which  does  not  particularly  specify  the  point  or  item  excepted  to. 
Story  V.  Livingston,  196. 

8.  If  the  master  &ils  to  roport  all  the  evidence  upon  the  matter  of  an  exception  prop- 
erly taken,  the  party  excepting  should  apply  to  the  court,  specify  what  is  omitted, 
verify  his  statement,  and  the  court  will  requiro  a  further  roport    lb. 

Evidence,  12. 18. 

EXCHANGE* 
Under  the  kw  of  Louisiana,  a  notarial  act,  by  which  A  agroes  to  convey  to  B  a  lot  of 
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land,  in  consideration  of  another  lot,  but  which  contuns  no  conyejance  of  that  otlaar 
lot  bj  B,  is  not  an  exchange.    Preston  v.  Keene,  886. 

EXECUTION. 

1.  The  8d  section  of  the  Process  Act  of  May  19,  1820,  (4  Stats,  at  Lai^,  281,)  adopts 
the  then  existing  state  laws  concerning  executions,  and  operates  on  all  issued  sub- 
sequent to  its  passage,  without  i^^gard  to  the  time  when  the  judgments  were  ren- 
dered.   Ross  Y,  Duvalf  54. 

2.  The  act  of  May  19,  1828,  §  S,  (4  Stats,  at  Large,  281,)  adopting  the  proceedings  on 
executions,  embraces  as  part  of  those  proceedings  the  rights  secure^l  by  the  then 
existing  laws  of  the  State,  to  an  imprisoned  debtor,  to  have  the  privilege  of  the  iail 
limits.     United  States  y.  Knight,  470. 

8.  The  United  States,  being  an  execution  creditor,  is  subject  to  this  law,  which  only 
regnlates  the  mode  of  proceeding  in  suits,  and  does  not  devest  the  public  of  any 
right,  or  violate  any  principle  of  public  policy  necessary  for  its  protection.    lb. 

4.  By  the  common  law,  which  is  the  law  of  Maryland  in  this  particular,  an  equity  of 
redemption  cannot  be  levied  on  by  dk  fieri  facias.     Van  Ness  v.  Hyatt,  158. 

5.  Under  the  laws  of  Maryland,  it  is  the  seizure  and  sale  on  a  fieri  facias  which  passes 
the  title  to  land,  and  though  some  written  evidence  of  the  sale  is  necessary  under 
the  statute  of  frauds,  yet  a  return  on  the  execution,  duly  made  at  any  time  before 
the  trial,  is  sufficient    Remington  v.  Linthicum,  361. 

6.  The  marshal,  having  seized  the  land  on  a  fieri  facias,  before  its  return  day,  may 
complete  the  levy  afterwards ;  and  he  may  make  his  return  thereon  at  any  time 
while  he  has  the  execution  in  his  possession.    Ih, 

Landlord  and  Tenant,  1 ;  Return  ;  Writ  of  Error,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  executor  having  been  named  in  a  will  which  was  duly  proved,  and  the  executor 
qualified,  in  Maryland,  letters  of  administration  de  bonis  non,  cum  testamento  annexo, 
granted  in  the  District  of  Columbia,  while  the  executor  was  living  and  competent, 
are  merely  void  by  the  common  law,  which  is  not  altered,  in  this  particular,  by  stat- 
ute.   Kane  v.  Paul,  829. 

2.  Under  the  11th  section  of  the  act  of  June  24,  1812,  (2  Stats,  at  Lai^e,  758,)  an  ex- 
ecutor or  administrator,  appointed  in  any  State,  may  nuuntain  an  action  in  the  Dis- 
trict  of  Columbia,  to  recover  any  money  which  the  defendant  has  not  a  better  title 
to,  and  he  may  give  and  receive  discharges  without  suit,  and  may  receive  money  of 
the  government  due  to  his  intestate  or  due  in  his  right.    lb. 

8.  In  an  action  by  an  executor,  the  validity  of  his  appointment  can  only  be  examined 
upon  a  plea  in  abatement.    1  b. 

4.  An  action  for  money  received  by  the  defendant,  after  the  death  of  the  testator,  in 
his  right,  may  be  either  in  the  name  of  the  person  who  is  executor,  or  in  his  name 
as  executor,    lb. 

5.  Property  or  money,  lawfully  received  by  an  executor  or  administrator,  after  the 
death  of  his  testator  or  intestate,  in  virtue  of  his  representative  character,  he  is  hs^ 
ble  for  in  that  character,  or  personally,  at  the  election  of  the  party  who  has  a  good 
title  thereto.    De  Valengin's  Administrators  v.  Duffy,  462. 

6.  By  the  Sd  section  of  the  act  of  assembly  of  Maryland  of  1820,  an  administrator  de 
bonis  non  is  liable  for  assets  which  were  converted  into  money  by  the  administrator. 
lb. 

7.  Though  each  executor  is  responsible  only  for  the  assets  he  receives,  he  cannot  dis- 
charge himself  by  simply  paying  over  what  he  has  received  to  his  co-executor.  Ed- 
monds  v.  Crenshaw,  410. 
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8.  The  removal  of  an  executor  from  the  State  where  he  was  appointed,  doea  not  dis- 
qualify him  from  continuing  to  execute  his  trust    lb, 

9.  If  executors  are  admitted  to  defend  an  action  of  ejectment,  it  must  be  because  they 
are  devisees ;  and  a  judgment  against  them  for  costs,  de  bonis  proprm^  is  regular. 
Bagnell  v.  Broderick,  235. 

Assets  ;  Coubts  of  the  United  States,  14 ;  Ejectment,  1 ;  Judgment,  &c.  2. 

EXTINGDISHMENT. 
Revenue  Laws,  2;  Trust. 

EXTRADITION. 
Courts  of  the  United  States,  6. 

FACTOR. 

1.  A  factor  is  bound  to  obey  the  orders  of  his  consignor,  as  tc  the  time  of  selling,  if  no 
advances  have  been  made,  or  liabilities  incurred,  by  the  factor.  Brown  v.  MGran^ 
601. 

2.  But  if  the  factor  has  made  advances,  or  incurred  liabilities  on  account  of  the  goods, 
by  which  he  has  acquired  a  special  property  therein,  he  has  a  right  to  sell  enough 
to  reimburse  his  advances,  or  meet  his  liabilities,  unless  restrained  by  some  agree- 
ment with  the  consignor.    lb, 

3.  Such  agreement  may  arise  from  accepting  the  consignment  accompanied  by  an  ordex 
as  to  the  sale.    lb, 

4.  If  the  consignor  stands  ready  to  repay  the  advances,  he  may  control  the  sale.    lb, 

5.  The  damages  for  a  breach  of  orders  to  hold  for  sale  till  a  particular  day,  and  then 
sell,  are  the  difference  between  the  price  on  that  day  and  the  price  obtained.    lb, 

FIERI  FACIAS. 
Execution,  4-6. 

FLORIDA. 
Public  Lands,  13-21. 

FOREIGN  ATTACHMENT. 

A  foreign  attachment  in  a  state  court  commenced  afler  the  institution  of  an  action  to 
recover  the  debt  in  a  court  of  the  United  States,  cannot  be  pleaded  as  a  defence  to 
tlie  latter,  either  in  part  or  in  whole.     Wallace  v.  M*  Connelly  91. 

Appearance,  2. 

FRANCE. 
Treaty. 

FRAUD. 

••  To  set  aside  a  contract  on  the  ground  of  misrepresentation,  it  must  be  of  something 
material,  constituting  some  motive  to  the  contract,  something  in  regard  to  which 
reliance  is  placed  by  one  party  in  the  other,  and  by  which  he  is  actually  misled ;  not 
a  matter  of  opinion,  merely,  equally  open  to  the  inquiry  and  examination  of  botli 
parties.     Smith  v.  Richards y  18. 

8.  A  felse  affirmation  of  a  material  fact,  though  innocentiy  made,  is  ground  for  a  re- 
scission, if  the  other  party  was  misled  by  it     I  b. 

f .  A  sale,  **  with  all  faults/'  of  property  at  a  distance,  and  unexamined  by  the  pur- 
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ehaser,  does  not  exempt  the  yendor  from  responsibilitY  for  positiye  ssacr^aoM  of 
material  facts,  on  wliich  the  vendee  relied,  which  turned  out  to  be  fidse.    ifr> 

Bills  of  Exchange,  &c.  1 ;  Mortgage,  1. 

FRA^UDS,  STATUTE  OF. 
Execution,  5. 

FRAUDULENT  CONVEYANCE. 

1.  A  deed  of  conveyance  of  slaves  by  a  husband  to  his  wife  recited  as  part  of  its  con- 
sideration a  release  of  the  wife's  right  of  dower  in  certain  lands  of  her  husband ;  tlui 
deed  having  been  attacked  by  creditors  as  fraudulent,  heldf  that  though  the  release 
had  not  been  made  at  the  date  of  the  deed,  If  it  was  made  afterwards,  in  good  faith, 
pursuant  to  an  agreement  which  preceded  the  deed,  it  was  sufficient.^  Bank  of  the 
United  States  v.  Lee,  68. 

2.  Another  part  of  the  consideration  was  subjection  of  lands  of  the  wife  to  pay  a  debt 
of  the  husband ;  though,  if  the  debt  was  ultimately  paid  out  of  other  property,  cred- 
itors might  treat  the  wife  as  a  trustee,  as  to  the  interest  in  the  lands  purchased  by 
the  husband,  upon  a  bill  properly  framed  for  that  purpose,  yet  this  does  not  render 
the  original  conveyance  to  the  wife  fraudulent.    lb* 

FREIGHT. 
ShipS)  &c.,  9. 

FUGITIVES  FROM  JUSTICE. 
Courts  of  United  Stater  =  fi. 

GEORGIA. 
Judgment,  &c.  2. 

GRANT. 
Public  Lands,  6.  ».  I3-21. 

GUARDIAN. 
Deed,  2. 

HABEAS  CORPUS. 
Courts  of  the  United  Statrs,  t 

HUSBAND  AND  WIFE. 

1.  Though  a  wife  is  silent  when  she  knows  her  husband  is  holding  out  her  property  as 
his  own,  she  is  not  estopped  by  her  mere  silence.  Bank  of  the  United  State$  ▼.  Zee, 
68. 

2.  A  wife,  after  the  death  of  her  husband,  cannot  be  allowed  to  prove  that  her  husband 
had  confessed  to  her  that  he  had  committed  perjury  in  a  deposition  read  in  tiie 
cause,     ^ein  v.  Bowman^  126. 

Fraudulent  Convetanob;  Pleading,  8. 

ILLINOIS. 
Public  Lands,  1. 

INCUMBRANCE. 

Though,  in  general,  a  junior  incumbrancer  who  pays  off  a  prior  incumbrance  has  a 
right  to  be  substituted  in  place  of  the  first  incumbrancer,  yet  this  right  may  be  con- 
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trolled  by  an  agreement  of  the  junior  incumbrancer  that  the  property  shall  be 
oliherwise  appropriated.    Bank  of  the  United  States  v.  Peter,  82. 

INl!)IAN  COUNTRY. 
Bottndabt;  Public  Lands,  7.  8. 

INDICTMENT. 

1.  Under  the  22d  and  45th  section  of  the  Post-Office  Act,  of  March  3,  1825,  (4  Stats. 
at  Large,  108,  114,)  a  treasury  note  b  a  promissory  note.  United  ^ates  v.  Har- 
dyman,  112. 

%  And  on  an  indictment  for  buying,  &c.  under  that  section,  the  words  of  a  note  offered 
in  evidence  being,  ^*  with  interest  at  the  rate  of  one  M  per  centum,''  held  that  parol 
evidence,  showing  that  M  meant  mill,  was  admissible,  and  if  proved,  that  it  was  a 
&tal  variance  to  describe  the  n9te  as  bearing  interest  at  the  rate  of  one  per  centum. 
lb, 

INSURANCE. 

1.  The  master  of  a  vessel  was  not  bound,  as  respects  the  underwriters,  to  depart  from 
an  island  upon  a  threat  of  seizure  by  a  government  not  having  jurisdiction  there ; 
he  might  lawfully  stand  on  his  rights,  and  refuse  to  leave,  without  being  considered 
to  have  voluntarily  incurred  a  risk  which  resulted  in  the  loss  of  the  vessel  to  the 
owners.     Williams  v.  Suffolk  Insurance  Company,  225. 

2.  Where  a  collision  occurred,  in  the  River  Elbe,  between  a  vessel  insured  by  the  de- 
fendants and  another  vessel,  and  upon  a  libel  in  an  admiralty  court  in  EUkmburg,  by 
the  master  of  the  latter  against  the  former  vessel,  the  court  decreed  that  the  collision 
was  without  fault  on  either  side,  and,  pursuant  to  the  law  of  the  tribunal,  each  was 
to  bear  half  the  entire  loss  suffered  by  both ;  Held,  1.  That  the  collision  was  the 
proximate  cause  of  the  whole  loss  borne  by  the  vessel  insured.  Peters  v.  Warren 
Insurance  Company,  870. 

3.  2.  That  the  foreign  law,  which  imposed  part  of  the  loss  suffered  by  the  other  vessel 
on  the  vessel  insured,  was  not  to  be  deemed  the  cause  of  that  loss  to  the  insured.    lb. 

4.  3.  That  the  underwriters  were  liable  for  it    lb. 

INTEREST. 

The  general  rule  is,  that  a  creditor  shall  calculate  interest  to  the  time  when  a  payment 
is  made ;  to  this  interest  the  payment  is  first  applied,  and  any  excess  diminishes  the 
principal ;  and  this  rule  was  applied  to  a  mortgagee  in  possession  receiving  rents. 
Story  V.  Livingston,  196. 

INTERNATIONAL  LAW. 
Action. 

JUDGMENT  AND  DECREE. 

1.  A  judgment  in  one  State  has  the  force  of  a  domestic  judgment  in  another,  under 
the  constitution  of  the  United  States,  only  so  far  as  to  preclude  all  inquiry  into  the 
merits  of  the  subject-matter  of  the  judgment.    MElmoyle  v.  Cohen,  169. 

2.  Under  the  laws  of  Greorgia,  a  judgment  in  another  State  does  not  rank  with  domes- 
tic judgments  in  marshalling  the  assets  and  debts  of  a  deceased  person.    lb. 

8.  A  judgment  is  a  lien  on  a  reversionary  estate  in  land,  expectant  on  the  termination 

of  a  life  estate.    Burton  v.  Smith,  250. 
4.  A  court  of  equity  will  order  a  reversion,  expectant  on  a  life-estate,  to  be  sold,  to 

satisfy  the  lien  of  a  judgment  against  a  deceased  debtor.    lb. 
6.  Though  where  the  legal  remedy  by  the  levy  of  an  elegit  will  pay  the  debt  out  of 

the  rents  and  profits  in  a  reasonable  time,  the  court  might  refuse  to  interfere,  this 

has  no  application  to  the  case  of  a  reversion  expectant  on  a  life-estate.     Ih 

VOL.  XIII.  62 
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6.  A  bill  dismissed  at  the  rules,  on  motion  of  the  complainant,  is  no  bar  to  a  subseqixeiil 
bill.     Walden  v.  Bodley,  400. 

Appeal  ;  Bill  of  Review,  1.6;  Coubts  of  the  Uxited  States,  7 ;  Deed,  1 
2 ;  Ejectment,  1.2;  Evii^ence,  5 ;  Executors,  &c.  9 ;  Limitationb,  &c.  2. 3; 
Orphans'  Court  ;  Parties,  1 ;  Treaty  ;  Trust. 

JURISDICTION. 

The  President,  in  a  message  to  congress,  and  in  the  correspondence  carried  on  with 
the  government  of  Bnenos  Ayres,  having  denied  the  jurisdiction  of  that  countrj 
over  the  Falkland  Islands,  the  courts  must  take  the  &ct  so  to  be.  WiUiams  v.  Suf" 
folk  Insurance  Company^  225. 

Pleading,  6. 

JURY. 
Law  akd  Fact. 

JUSTICE  OF  THE  PEACE. 
Deed,  4. 

KENTUCKY. 
Public  Lands,  7. 

LACHES. 
Orphans'  Court;  Specific  Performance,  1. 

LANDLORD  AND  TENANT. 

1.  An  attornment  by  a  tenant  to  one  put  in  possession  under  a  writ  of  habere  faaas^ 
not  calling  for  the  land,  is  voluntary,  and  the  tenant  cannot  set  up  the  title  of  the 
party  in  whose  favor  the  execution  was,  nor  is  he  entitled  to  notice  to  qoit  Wood* 
ward  ▼.  Broton^  1. 

2.  A  tenant  who  disputes  his  landlord's  dtle,  and  claims  the  fee  in  his  own  right,  he- 
comes  a  trespasser,  and  may  be  ejected  without  notice.     Walden  ▼.  Bodiey^  400. 

LAPSE  OF  TIME. 

Bill  of  Review,  6;  Orphans'  Court;  Pleading,  5;  Specific   Perform- 
ance, 1.  3. 

LAW  AND  FACT. 

1.  The  court  may  give  their  opinion  on  matters  of  fact  to  the  jury,  being  careful  to 
distinguish  between  such  opinions  and  those  on  matters  of  law ;  the  former  bebg 
entitled  to  such  influence  only  as  the  jury  may  think  proper,  the  latter  being  con- 
clusive.    Games  v.  StUes^  479. 

S  Whether  evidence  is  admissible,  is  for  the  court ;  whether  it  is  sufficient,  is  for  the 
jury ;  and  it  is  their  province  to  draw  from  it  all  such  conclusions  as  it  conduces  to 
prove,  and  which  in  their  judgment  it  does  prove.  Bank  of  the  Metropolis  v.  Gvit- 
schlickj  322. 

8.  Though  the  court,  and  not  the  jury,  generally,  must  interpret  written  documents, 
yet  it  may  be  proper  to  submit  a  commercial  correspondence  to  the  jury  where  the 
language  refers  to  extraneous  facts  and  circumstances,  and  the  meaning  of  the  pa^ 
ties  is  not  clear,  on  the  &ce  of  the  letters.     Brown  v.  ATGran,  601. 

LEAD  MINES. 
Public  Lands,  1.  2. 
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LEASE. 
Public  Lands,  1,  2. 

LEX  LOCL 

1.  If  a  contract  is  not  made  .with  reference  either  to  the  law  of  the  place  where  it  is 
made,  or  where  it  is  to  be  performed,  being  forbidden  by  both,  the  law  of  the  place 
where  it  is  made  governs,  as  to  its  invalidity.    Andrews  v.  Pond,  42. 

2.  A  deed  of  personal  property,  in  Virginia,  where  both  the  parties  resided,  duly  re- 
corded in  that  State,  and  valid  there,  protects  their  title  when  the  parties  afterwards 
remove  into  another  State  to  reside.    Bank  of  the  United  States  v.  Ze«,  68. 

Contract;  Corporation,  S-9;  Courts  of  the  United  States,  16. 

LIEN. 
Judgment,  &c.  8-5. 

LIMITATIONS  OF  SUITS. 

1.  Though  **  beyond  seas,"  in  the  statute  of  limitations  of  Maryland,  means  out  of  the 
jurisdiction  of  the  State,  this  interpretation  does  not  apply  to  that  statute,  in  force 
in  the  District  of  Columbia,  so  as  to  render  that  part  of  the  District,  ceded  by  Vir- 
ginia, beyon^  seas,  within  its  meaning.    Bank  of  Alexandria  v.  Dyer,  898. 

2.  The  act  of  Virginia,  passed  in  1792,  to  regulate  proceedings  on  judgments,  is  sub- 
stantially an  act  of  limitation,  and  is  one  of  the  laws  of  the  State,  to  be  applied  in 
the  courts  of  the  United  States,  according  to  the  S4th  section  of  the  Judiciary  Act, 
(1  Stats,  at  Large,  92,)  although  one  of  its  provisions  regulates  the  issue  of  execu- 
tions.   Ross  Y.  Duval,  84. 

8.  The  statute  of  limitations  of  Georgia  may  be  pleaded  in  bar  of  an  action  brought 
in  the  circuit  court  of  the  United  States  for  the  district  of  Greorgia,  on  a  judgment 
recovered  in  South  Carolina.    ATElmoyle  ▼.  Cohen,  169. 

Bill  of  Review,  6 ;  Trust. 

LIS  PENDENS. 

A  suit  is  not  so  pending  as  to  operate  as  constructive  notice,  until  the  process  hai 
been  served  or  publication  made.     Games  v.  StUes,  479. 

Foreign  Attachment. 

LOUISIANA. 

Clerk,  &c.;  Contract;  Courts  of  the  United   States,  15;  Equity,  4; 

Exchange  ;  Mandamus,  8 ;  Pleading,  10. 

MANDAMUS. 

1 .  A  justice  of  this  court  holding  its  August  term  under  the  2d  section  of  the  act  of 
April  29,  1802,  (2  Stats,  at  Large,  156,)  has  not  power  to  allow  a  rule  to  show  cause 
why  a  writ  of  mandamus  should  not  issue.     Ex  parte  Hennen,  188. 

2  A  writ  of  mandamus  cannot  be  issued  by  the  circuit  court  for  the  District  of  Colum- 
bia, to  compel  the  secretary  of  the  navy  to  perform  an  executive  act,  not  merely 
ministerial,  but  involving  the  exercise  of  judgment.    Decatur  v.  Paulding,  610. 

8.  Where  the  district  judge,  sitting  in  the  circuit  court  in  Louisiana,  was  proceeding, 
though  irregularly,  in  an  equity  cause,  a  mandamus  cannot  issue ;  the  only  remedy  is 
by  an  appeal  af);er  a  final  decree.     Ex  parte  Whitney,  220. 

4.  The  district  judge  having,  after  argument,  decided  that  the  collector  is  not  entitled 
to  the  custody  of  goods  aeized  under  the  Collection  Act  of  1799,  any  longer  than 
until  proper  proceedings  have  been  instituted  under  the  89th  section  of  that  act, 
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(1  Stats,  at  Lax*ge,  695,)  to  ascertain  whether  they  are  forfeited.      On  a  motion 
for  a  mandamus f  held^  1.  That  this  was  not  a  proper  case  for  a  mandamus,  becanae 
the  decision  of  the  district  judge  could  not  thus  be  revised  by  this  court.  Ex  p€trte 
Hoyt,  156. 
5.  2.  That  his  decision  was  correct.    Ih, 

MARSHALLING  ASSET& 
Judgment,  &c.  2. 

MARYLAND. 
Babtabd;  Dbbd,  4;  Exboutobs,  &c.  6;  Execution,  4-6 ;  Likitationb,  &e.  1. 

MASTER. 
Ships,  &c.  1-6.  8. 

MASTER  AND  SERVANT. 

1.  In  an  action  against  the  proprietor  of  a  stage-coach,  the  &cts  that  the  coach  was 
upset,  and  the  pLiintifif  injured,  are  sufficient  primd  facie  evidence  of  negligence  or 
want  of  skill  of  the  driver,  and  shifts  the  burden  of  proof  upon  the  defendant,  to 
show  that  the  driver  was  in  every  respect  qualified,  and  acted  with  reasonable  skill, 
and  the  utmost  caution ;  and  if  the  disaster  was  occasioned  by  the  le^st  want  of  due 
skill  or  of  prudence  on  his  part,  the  defendant  was  answerable ;  but  not  if  it  was 
occasioned  solely  by  physiciJ  disability  arising  from  extreme  cold.  Stokes  t.  Sal' 
tonstally  114. 

2.  If  the  plaintiff  was  placed  in  peril  by  the  negligence  of  the  driver,  and  jumped 
from  the  stage,  reasonably  supposing  it  would  upset,  or  that  the  driver  was  incapar 
ble  of  managing  his  horses,  he  may  recover,  though  jumping  in  fact  increased  the 
peril,  or  even  caused  the  stage  to  upset    lb. 

MASTER  IN  CHANCERY. 
Exceptions,  2.  8. 

MISJOINDER. 
Parties,  2. 

MISSOURI. 
Public  Lands,  12. 

MISTAKE. 
Monet  paid. 

MOBILE. 
Public  Lands,  16.  17 

MONEY  COUNTS. 
Bills  of  Exchange,  &c.  4. 

MONEY  HAD  AND  RECEIVED. 
Action  ;  Executors,  &c.  4. 

MONEY  PAID. 

Where  the  plaintiff,  through  a  clerk,  entered  goods  at  the  custom-house  as  cotton 
goods,  and  made  the  usual  oath  that  the  entry  contained  a  just  and  true  account  of 
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the  goods,  and  upon  the  faith  thereof  they  were  delivered  to  him  by  the  collector 
irithout  examination,  and  nine  months  after  the  duties  were  paid,  the  plaintiff  gare 
notice  to  the  collector  that  the  goods  were  silk  hose,  not  subject  to  duty.  Held  that 
the  mistake  of  fact,  if  any,  having  arisen  from  the  culpable  negligence  of  the  plain- 
tiff, whereby  the  government  was  no  longer  in  a  condition  to  ascertain  by  exanu- 
nation  the  character  of  the  goods,  the  money  could  not  be  recovered  back.  Bend 
V.  Hoytj  142. 

MORTGAGE. 

1.  An  absolute  conveyance  may  be  shown  to  be  a  mortgage,  upon  the  ground  that  it 
is  a  fraud  by  the  mortgagee  to  set  it  up  as  absolute.  Sprigg  v.  Bank  of  Mount 
Pleasant,  422. 

2.  Under  the  law  of  Rhode  Island,  a  mortgage  of  personal  property,  without  posses- 
sion by  the  mortgagee,  is  not  valid,  if  not  recorded,  and  the  register  b  directed  to 
record  such  mortgages  in  a  book  to  be  kept  for  that  purpose.  Held,  that  a  mort- 
gage embracing  both  real  and  personal  property  might  be  recorded  in  the  book  of 
records  of  real  estate.    Anthony  v.  Butler ,  280. 

3.  The  certificate  of  the  register  of  the  fact  of  recording,  and  its  time,  is  evidence 
thereof.    lb. 

4.  Two  persons  having  carried  on  business  as  a  firm,  assumed  to  be  a  corporation,  and 
afterwards,  one  of  them,  as  agent  for  the  supposed  corporation,  made  a  deed  of 
mortgage  of  personalty,  the  other  assenting  thereto,  —  Held,  that  the  deed  was 
valid,    lb. 

Execution,  4;  Inoumbbancb ;  Interest;  Specifio  Perforhancb,  8. 

NAME. 

The  law  knows  but  one  Christian  name,  and  the  omission  or  insertion  of  a  middle 
name,  or  its  initial  letter,  is  not  materiaL     Games  v.  StUes,  479. 

NEGLIGENCE. 
Master  and  Seryant  ;  Monet  paid  ;  Specific  Performance,  I. 

NEW  TRIAL. 
Courts  of  the  United  States,  4. 

NONJOINDER. 
Bill  of  Review,  5 ;  Parties,  8. 

NORTH  CAROLINA. 
Boundary;  Public  Lands,  8. 

NOTARY. 
Exchange. 

NOTICE. 
Bills  of  Exchange,  &c.  l ;  Ejectment,  3 ;  Lis  PENDEm. 

NOTICE  TO  QXnT. 
Landlobd  and  Tenant. 

OHIO. 
Sale;  Specific  Pebfobmancb,  4. 
62* 
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ORPHANS'  COURT. 

Ex  parte  aettlements  of  accoantB  in  the  orphans'  court  in  Alexandria,  are  primAfaeU 
correct,  and  a  bill  brought  to  open  them,  after  the  lapse  of  twelve  years,  no  ezcme 
for  the  delay  being  averred  therein,  was  dismissed  by  reason  of  laches.  Lupt&n  v. 
Janney,  218. 

PARTIES. 

I.  To  a  bill  to  enjoin  a  judgment  by  aoT  indorsee  against  an  indorser  of  a  bill  of  ex- 
change, upon  the  ground  that  it  has  been  paid  by  the  drawer,  without  the  knowl- 
edge of  the  complainant,  before  the  judgment  was  recovered,  the  drawer  is  not  a 
necessary  party.    Atkins  v.  Dick,  378. 

t.  Wtiether  a  sub-purchaser  of  part  of  the  land,  from  the  vendee,  is  a  necessary  party 
or  not,  to  a  bill  against  the  vendor  for  specific  performance,  his  joinder,  under  cir- 
cnmstances  which  had  no  practical  effect  on  the  vendor's  rights,  cannot  be  objected 
to  by  the  vendor.     Taylor  v.  Longwarth,  414. 

8.  It  is  too  late  to  take,  for  the  first  time,  an  objection  of  non-joinder  of  a  party,  at 
the  hearing,  if  a  decree  can  be  made  between  the  parties  before  the  court,  witfaont 
affecting  the  interests  of  those  not  before  the  court     Story  v.  Livingston,  196. 

Bill  of  Review,  5 ;  Courts  of  the  United  States,  9. 10. 12 ;  Ejectment,  1 ; 

Executors,  &c.  4 ;  Pleading,  8 ;  Witness. 

PARTNERSHIP. 

MORTOAOB,  4. 

PATENT. 

ft  is  not  necessary  to  recite,  in  a  reissued  patent  for  an  invention,  that  the  prerequi- 
Btes  of  a  reissue  have  been  complied  with.  Philaddpkia  and  DrenUm  RaSroad 
Company  v.  Stimpson,  588. 

Eyidbnce,  2.  11 ;  Public  Lands,  5.  7. 

PAYMENT. 
Intebbst;  Surbtt. 

PEDIGREE. 
Eyidencb,  1. 

PENNSYLVANIA. 

COBPOBATION,  6.  9. 

PERJURY. 

On  trial  of  an  indictment  for  perjury  in  taking  the  owners'  oath  under  the  act  at 
liarch  1, 1823,  §  4,  (3  Stats,  at  Large,  780,)  it  is  not  necessary  for  the  prosecutioa 
to  produce  a  living  witness  to  testify  to  the  falsehood  of  the  fact  sworn  to ;  if  the 
jury  believe  the  written  evidence,  contained  in  the  defendants  letters,  and  in  other 
documents,  recognized  by  him  as  genuine,  proves  he  made  a  fidse  and  corrupt  oadi, 
he  may  be  convicted.     United  States  v.  Wood,  576. 

PLEADING. 

t«  If  a  declaration  describe  a  note,  payable  at  a  particubir  place,  as  payable  generally, 
il  ii  a  filial  variance.     Covington  v.  Comstock,  836. 
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2.  A  plea  was  held  to  be  bad,  for  duplicity,  which  set  up  an  accord  and  compromxBe, 
and  also  lapse  of  time,  as  defences.    Rhode  hland  v.  Massachusetts^  429. 

3.  A  plea  j9uu  darrUn^  waives  the  prior  pleas.     Wallace  y.  M*  Connelly  91. 

4.  Objections,  that  a  plea  is  not  properly  entitled,  or  not  duly  verified  by  affidavit,  go 
to  the  reception  of  the  plea,  but  are  not  grounds  of  special  demurrer,  after  it  is  re- 
ceived.    Commercial  and  Railroad  Bank  of  Vicksburg  v.  Slocomb,  346. 

5.  On  demurrer  to  the  declaration,  a  release  cannot  be  presumed  from  lapse  of  time. 
Walden's  Lessee  v.  Craig's  Heirs,  394. 

6.  A  plea  to  the  jurisdiction,  by  a  corporation,  put  in  by  its  attorney,  is  good.  Com' 
mercial  and  Railroad  Bank  of  Vicksburg  v.  Slocomb,  346. 

7  The  date  of  the  demise,  under  a  indelicet,  may  be  rejected  as  surplusage,  if  it  appear 
by  the  declaration  in  ejectment  that  the  ouster  was  afler  the  entry  under  the  de- 
mise.    Woodward  v.  Brown,  1. 

8.  Where  the  right  of  entry  is  under  the  title  of  a  feme  covert,  the  demise  may  be 
laid  in  the  names  of  the  husband  and  wife,  or  in  the  name  of  the  husband  alone. 
lb, 

9.  In  an  action  against  the  maker  of  a  note,  payable  at  a  particular  time  and  place,  a 
demand  need  not  be  averred  or  proved ;  if  the  maker  was  ready,  and  offered  at  the 
time  and  place  to  pay,  it  is  matter  of  defence  to  be  pleaded  and  proved  by  hint 
Wallace  v.  M'ConneU,  91. 

10.  A  violation  of  the  contract  by  the  plaintiff  cannot  be  set  up  by  the  defendant  at 
the  trial,  unle&s  it  is  averred  in  the  answer,  according  to  Louisiana  practice.  Wi^ 
cox  V.  Hunt,  211. 

11.  Though  a  count  in  assumpsit  contain  no  allegation  of  damage,  it  is  not  bad  on 
error.    Bank  of  the  Metropolis  v.  GuUschlick,  322. 

12.  An  averment  that  a  banking  corporation  promised,  '<  through  its  president  and 
cashier/'  without. alleging  their  authority,  is  sufficient    lb, 

13.  The  breach  assigned  being,  that  the  defendant  refused  to  convey,  an  allegation 
that  the  plaintiff  was  evicted,  is  surplusage.    IK 

14.  A  count  described  the  agreement  a^  a  promise  to  convey  in  fee-simple,  free  irom 
incumbrance,  and  averred  that  the  defendant  had  no  title.  Held,  it  was  unneces- 
sary to  decide  whether  it  was  the  legal  effect  of  the  agreement  that  the  land  was  to 
be  free  from  incumbrances,  as  the  defendant  had  broken  the  agreement  to  convey, 
even  if  construed  otherwise.    lb. 

Bills  of  Exchanqe,  &c.  4;  Courts  of  the  Uztitkd  States,  11. 14;  Eject- 
ment, 1.  2.  4;  Equity,  1-3.  6 ;  Executors,  &c.  3-5  ;  Foreign  Attachment; 
Indictment,  2;  Parties. 

POTOMAC  COMPANY. 
Debtor  and  Creditor. 

PRACTICE. 

Amendment     Equitt,  1-6;   Evidence,  12.  13;   Exceptions;   Parties,  S 

Pleading,  3.  4.  6.  10;  State. 

PRESIDENT. 
Jurisdiction;  Public  Lands,  1.  2.  9.  10. 

PRISON  LIMITS. 
Execution,  2.  3. 

PUBLIC  LANDS. 
1.  Under  the  act  of  congress  of  March  3, 1807,  (2  Stats,  at  Large,  448,)  the  Praadent 
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had  power  to  grant  a  license  for  one  year  to  smelt  lead  at  the  mines  in  fihe  State 
of  niinoiSf  reserving  a  rent  in  kind,  and  stipulating  for  certiun  privileges  connected 
therewith.     United  States  v.  Gratiot,  644. 

f.  The  power  of  congress  to  **  dispose  of  the  public  lands  is  not  limited  to  sales  there- 
of; they  may  be  leased.     76. 

S.  Congress  has  the  sole  power  to  declare  the  effect  and  the  precedence  of  titles  to  the 
public  lands  emanating  from  the  United  States.    BagneU  v.  Broderick,  235. 

4.  The  question,  whether  a  title  to  a  portion  of  the  public  lands  has  pa^ed  from  the 
United  States,  must  depend  exclusively  upon  the  laws  of  the  United  States ;  when 
it  has  passed,  it  then  becomes  subject  to  state  laws.     Wilcox  v.  Jackson,  266. 

5.  Whatever  may  be  the  equities  outstanding  in  third  ]>ersons,  the  patentee  has  the 
legal  title ;  and  a  state  law  cannot  confer  on  the  equitable  owner  the  right  to  main- 
tain ejectment  against  the  patentee.    BagneU  v.  Broderick,  235. 

6.  Assuming  that  the  register  and  receiver  of  a  land-office  have  a  lawful  jurisdiction  to 
decide  on  the  facts  of  a  preemption  claim,  if  they  undertake  to  grant  land,  which 
congress  have  declared  shall  not  be  granted,  their  act  is  void.  Wilcox  v.  Jackson^ 
266. 

m 

7.  A  patent  from  the  State  of  Kentucky,  of  lands  in  the  Indian  country,  passed  the 
title,  subject  to  the  Indian  right  of  occupancy.     Clark  v.  Smith,  119. 

8.  Entries  and  grants  of  lands  within  the  Indian  territory  of  North  Carolina  are  void 
by  the  laws  of  that  State,  though  the  State  had  the  power  to  grant  the  fee,  subject 
to  the  Indian  right  of  occupancy.     Lattimer^s  Lessee  v.  Poteet,  806. 

9.  The  Preemption  Act  of  May  29,  1880,  (4  Stats,  at  Large,  420,)  having  forbidden 
entries  on  land  appropriated  for  any  public  purpose  —  Held,  that  the  President  hav- 
ing, under  the  authority  of  congress,  appropriated  a  tract  of  public  land  to  the  use 
of  a  military  post,  it  was  within  the  reservation.     Wilcox  v.  Jackson,  266. 

10.  The  President  acts,  in  many  cases,  through  the  heads  of  departments ;  and  the 
secretary  of  war,  having  directed  a  section  of  land  to  be  reserved  for  military  pur- 
poses, the  court  presumed  it  to  have  been  done  by  the  direction  of  the  President, 
and  held  it  to  be,  by  law,  his  act.    lb. 

11.  Whenever  a  tract  of  land  has  been  appropriated  to  the  public  use,  it  ia  severed 
from  the  mass  of  the  public  domain,  and  subsequent  laws  of  sale  are  not  construed 
to  embrace  it,  though  they  do  not  in  terms  except  it    lb. 

12.  Under  the  act  of  February  17, 1815,  for  the  relief  of  the  sufferers  by  earthquakes 
in  the  county  of  New  Madrid,  in  Missouri,  (8  Stats,  at  Laige,  211,)  the  land  located 
\>y  the  sufferer  as  a  compensation  for  the  land  suiTendered,  is  not  deemed  to  be  14^ 
propriated  by  him,  until  the  survey  is  returned ;  the  plat  and  certificate  of  the  sur- 
vey being  the  only  evidence  of  location  recognized  by  the  government.  BagneU  v. 
Broderick,  285. 

18.  A  grant  of  land  by  the  Spanish  governor  of  East  Florida,  held  to  be  within  former 
decisions,  and  confirmed.     United  States  v.  Arredondo*s  Heirs,  58. 

14.  A  grant  of  land  by  the  Spanish  governor  of  East  Florida  confirmed.  United 
States  V.  Water man\t  Heirs,  601. 

1 5.  Though  the  perfect  titles  made  by  the  Spanish  authorities  to  lands  in  Florida,  are 
exempt  from  the  provisions  of  the  8th  article  of  the  treaty  of  cession  between  the 
United  States  and  Spain,  and  need  no  confirmation,  yet  titles  granted  upon  condi- 
tion of  cultivation,  or  occupation,  not  performed,  and  without  excuse  for  non-per- 
formance, are  void  as  against  the  United  States,  as  they  were  against  the  king  of 
Spain.     United  States  v.  Wiggins,  488. 

16.  The  act  of  May  26, 1824,  (4  Stats,  at  Large,  66,)  granting  certain  lots  of  ground 
to  the  corporation  of  the  city  of  Mobile,  and  to  certain  individuals,  in  nang  the 
terms,  '*  new  grant  or  order  of  survey  by  the  Spanish  government,  during  the  time 
at  which  they  had  power  to  make  the  same,"  refers  to  grants  made  by  the  local 
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autboiities  of  Spain,  after  the  acquintion  of  Louisiana  by  the  United  States,  and  be- 
fore the  cession  of  Florida,  of  lands  lying  between  the  Mississippi  and  Perdido  rivers, 
and  in  dispute  between  the  two  governments.    Pollard  v.  Kibbe,  497. 

1 7.  Such  claims  are  not  beyond  die  reach  of  congress,  but  may  be,  and  in  this  case 
have  been  confirmed.    lb, 

18.  Under  a  Spanish  concession  in  East  Florida,  the  survey  must  be  made  as  called 
for  in  the  concession,  and  if  the  whole  quantity  cannot*  thus  be  had,  by  reason  of 
prior  grants,  an  equivalent  elsewhere  cannot  be  taken.  Untied  States  v.  Arredond&s 
Heirs,  b8. 

1 9.  The  court  is  not  satisfied  that  a  usage  existed  in  East  Florida,  while  under  tbe 
government  of  Spain,  to  survey  land  clear  of  water  and  marsh  embraced  in  the  calk 
for  a  survey.     United  States  v.  Levy,  61. 

20.  If  such  a  custom  existed,  it  could  not  be  applied  to  a  case  where  an  actual  survey, 
carried  into  a  grant,  included  water  and  marsh,    lb. 

81.  The  courts  of  the  United  States  cannot  give  efiect  to  such  a  custom;  so  to  do 
would  be  equivalent  to  a  new  concession.    lb. 

Boundary  ;  Eyidknce,  8.  9. 

PUIS  DARREIN  CONTINUANCE. 
Pleading,  8. 

QUIETmG  TITLE. 
Courts  of  the  United  States,  IS;  Equity,  6. 

RECORD. 
Return  ;  Witness  ;  Writ  of  Error,  1. 

REGISTRATION. 
Lex  Loci,  2 ;  Mortgage,  2.  8. 

RELEASE. 
Pleading,  6. 

RESCISSION  OF  CONTRACT. 
Fraud. 

RETURN. 

The  marshal's  return  of  the  death  of  a  party  to  an  execution,  does  not  make  the  fibd 
of  his  death  matter  of  record.     Walden's  Lessee  v.  Craig's  Heirs,  394. 

Execution,  5.  6. 

REVENUE  LAWS. 

1  Under  the  Tariff  Act  of  July  14, 1832,  (4  Stats,  at  Large,  583,)  and  the  Amenii 
atory  Act  of  March  2,  1833,  (4  Stats,  at  Large,  629,)  silk  hose  were  free  from  duty 
Bend  v.  Hoyt,  142.     Hardy  v.  Hoyt,  168. 

S.  Under  the  Collection  Act  of  March  2,  1799,  (I  Stats,  at  Lai^e,  627,)  duties,  doe 
upon  goods  imported,  constitute  a  personal  debt  or  charge  upon  all  the  importen, 
and  the  collector  has  no  power  to  extinguish  this  debt  by  taking  a  bond  from  one  of 
several  joint  consignees.    Meredith  v.  United  States,  260. 

Mandamus,  4.  5 ;  Monet  paid  ;  Perjury  ;  Surety. 

REVERSION. 
Judgment,  3-6. 
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RHODE  ISLAND. 
Mortgage,  2. 

SALE. 

A  tax  sale  in  Oliio,  la  not  admissible  evidence  of  tide,  unless  accompanied  bj  proof 
that  all  the  substantial  requisites  Of  the  law  have  been  complied  with :  and  it  b  not 
sufficient  that  the  auditor  certifies  they  have  been  complied  with ;  the  court  must  see 
the  proceedings,  or  duly  authenticated  copies  of  them.     Gamett  v.  StUes^  479. 

EzECUTiON,  5.  6 ;  Factor  :  Fraud  ;  Lex  Loci,  2 ;  Ships,  &c.  1-6. 

SCIRE  FACIAS. 
Ejectment,  1-8. 

SECRETARY  OF  THE  NAVY. 
Mandamus,  2. 

SHIPS  AND  SHIPPING. 

1.  A  sale,  by  the  master,  of  a  stranded  vessel,  made  in  good  &ith,  from  necessity,  ii 
▼alid.    New  England  Insurance  Company  v.  The  Sarah  Ann^  215. 

2.  Good  faith  includes  the  use  not  only  of  his  best  discretion  and  judgment  concerning 
the  necessity  of  the  sale,  but  the  acquisition  of  the  best  local  information  in  his  power, 
bearing  on  the  emergency,  and  the  previous  employment  of  any  and  all  reasonable 
means  at  his  command,  to  get  the  vessel  afloat  and  out  of  danger.    lb. 

3.  The  necessity  must  arise  from  an  impending  peril,  to  which  the  vessel  is  exposed  in 
her  then  condition,  from  which  the  master  has  no  reasonable  means  of  relieving  her, 
and  by  which,  it  is  probable,  in  the  opinion  of  persons  competent  to  judge,  that  the 
vessel,  if  not  relieved,  will  be  destroyed.    lb. 

4.  The  mere  fiu^ts  that,  as  events  turned,  the  vessel  was  relieved,  and  that  the  cost  of 
her  repairs  and  removal  was  not  very  great,  will  not  disprove  the  necesaty  for  a 
sale,  or  the  competency  of  the  master  or  of  his  advisers,    lb. 

5.  The  power  of  die  master  to  sell  is  not  limited  to  cases  of  necessity  in  foreign  coun- 
tries, or  even  out  of  tl)e  limits  of  the  State  where  the  owners  reside ;  but  he  should 
not  sell  in  any  case  without  first  giving  notice  to  his  owners,  if  the  circumstances 
admit  of  the  necessary  delay.    lb. 

6.  He  may  sell  the  sails  and  rigging,  though  landed,  if  a  sound  discretion  requires  them 
to  bo  sold  when  tbe  hull  is  sold.    lb. 

7.  The  voluntary  stranding  of  a  ship,  in  imminent  peril,  for  the  preservation  of  the 
crew,  the  ship,  and  the  cargo,  followed  by  a  total  loss  of  the  ship,  constitutes  a  case 
of  general  average,  for  which  the  property  saved  is  bound  to  contribute.  Columbian 
Insurance  Company  of  Alexandria  v.  Ashhy^  1 76. 

8.  A  consultation  between  the  master,  officers,  and  crew,  though  in  some  cases  proper 
to  precede  a  voluntary  sacrifice,  is  not  essential  to  make  a  case  of  general  average. 
tb. 

9.  Pending  freight,  contributes  and  receives,  if  the  vessel  be  totally  lost    lb. 

SILK  HOSE. 
Revenue  Laws,  1. 

SLAVE-TRADE. 

To  constitute  the  offences  denounced  in  the  second  and  third  sections  of  the  act  of  May 
10,  1800,  (2  Stats,  at  Large,  70,)  it  is  not  necessary  that  there  should  be  an  actual 
transportation  of  slaves  in  a  vessel  of  the  United  States,  or  in  a  foreign  viissel ;  it  ii 
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•no  Jgh  that  the  Yessei  was  bound  to  the  coast  of  ifrica,  for  the  purpose  of  taking 
slaves  on  board,  to  be  transported  to  some  foreign  country,  and  that  the  defendanti 
having  knowledge  of  the  business  in  which  the  vessel  was  thus  empbyed,  and  being 
an  American  citizen,  voluntarily  served  on  board.     United  Statts  v.  Morris^  596 

SPAIN. 
Eyidenob,  8.  9;  Public  Lands,  IS-Sl. 

SPECIALTY. 
Contract. 

SPECIFIC  PERFORMANCE 

1  Though  time  may  be  expressly  made  of  the  essence  of  a  contract,  or  may  appear  to 
be  so  from  the  circumstances,  and  though  laches  is  a  bar  to  specific  performance,  yet, 
generally,  time  is  not  so  treated  by  a  court  of  equity ;  and  in  the  absence  of  negligent 
delay,  or  delay  unaccounted  for,  relief  by  specific  performance  is  given,  though  the 
time  named  in  the  contract  has  expired.     Taylor  v.  Longworth,  414. 

8.  Part  performance  by  the  vendee,  and  acquiescence  by  the  vendor,  prevent  the  latter 
from  putting  an  end  to  the  contract  at  his  mere  wilL    lb. 

3.  If  the  vendor  was  to  convey  and  bo  paid  afterwards,  and  he  failed  to  convey,  he  is 
to  be  treated  as  a  mortgagee,  so  far  as  lapse  of  time  is  concerned,  and  cannot  avoid 
the  contract  because  the  vendee  did  not  pay  on  the  day.    lb. 

4.  The  rule  that  the  vendee  must  prepare  and  tender  the  conveyance,  appears  not  to 
exist  in  Ohio.    lb. 

5.  If  it  be  at  all  doubtful  whether  a  negotiation  resulted  in  a  concluded  agreement, 
specific  performance  will  not  be  decreed.     Carr  v.  Duval,  354. 

6.  In  this  case,  it  was  held  that  the  treaty  had  not  resulted  in  an  agreement,  on  the 
grounds  that  a  sale  of  the  whole  title  was  the  subject,  that  the  vendee  knew  the 
vendor  was  but  a  tenant  in  common,  and  had  not  power  to  bind  his  co-tenants,  and 
had  not  accepted  the  vendor's  offer  precisely,  in  substance,  as  made.    lb. 

Parties,  2. 

STATE. 

The  court  will  not  apply,  to  suits  between  States,  the  same  rules,  as  to  time  of  answer- 
ing,  which  govern  suits  between  individuals.    Rhode  Island  v.  Maseachusetts^  16. 

Courts  of  the  United  States,  1-5. 18.  14;  Equity,  1-S  ;  Public  Lands,  4.  i. 

STATE  COURT. 
Courts  of  the  United  States,  1-5;  Foreign  Attachment. 

STATUTE  OF  FRAUDS. 
Frauds,  &c. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUME. 

1789,  July  27,  Department  of  Foreign  Affairs.     1  Stats,  at  Large,  28. 

Ex  parte  Hennen ♦•  IM 

1789,  August  7,  War  Department.    1  Stats,  at  Large,  49. 

Ex  parte  Hennen 1S5 

1789,  September  2,  Treasury  Department    1  Stats,  at  Large,  65. 

Ex  parte  Hennen » 1S6 
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1789,  September  11,  Salaries  of  Executive  Officers,  &c    1  Stats,  at  Large,  67. 

Ex  parte  Hennen * 13S 

1789,  September  24,  Judiciary.    1  Stats,  at  Large,  73. 

Decatur  v.  Paulding 610 

Holmes  v.  Jennison 649 

t.  7,  p.  76 Ex  parte  Hennen IS5 

8.  11,  p.  78 Ck)mmercial  and  R.  R.  Bank  of  Vicksbui^  v,  Siocomb'  -346 

Snydam  ».  Broadnax S50 

8.  18,  p.  80 • .  'Ex  parte  Hoyt 156 

as.  14.  84,  pp.  81.  92 Boss  v.  Duval 34 

8.  22,  p.  84 Evans  v.  Gee 304 

8.  25,  p.  85'  f ; Beed's  Lessee  v.  Marsh 102 

Ocean  Insurance  Company  v.  Polleys 104 

Emerson's  Heirs  v.  Hall 221 

Wilcox  V.  Jackson 266 

Mitchell  V,  Lenox 340 

Conunonwealth  Bank  of  Kentucky  v.  Griffith 343 

Lessee  of  Pollard's  Heirs  v,  Kibbe 497 

•.82,  p.  91 Van  Ness  v.  Bank  (^  the  United  States 10 

Bank  of  Metropolis  v.  Guttschlick 322 

1789,  September  29,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Lax*ge,  93. 

Boss  ©.  Duval 34 

1790,  May  26,  Authentication  of  Records.    1  Stats,  at  Laige,  122. 

M'Elmoyle  r.  Cohen 169 

1792,  May  8,  Process  in  Courts  of  United  States.    1  Stats,  at  Large,  275. 

Ross  p.  Duval 34 

United  States,  v.  Knight 470 

t.  2,  p.  276 Story  v,  Livingston 196 

1792,  December  31,  Re^stry  of  Ships,  &c.    1  Stats,  at  Large,  287. 
M.  14.  27,  pp.  294,  298 Ocean  Insurance  Company  v,  Polleys 104 

1793,  February  12,  Fugitives  from  Justice,  &c.    1  Stats,  at  Large,  302. 

Holmes  v,  Jennison 649 

1798,  February  21,  Useful  Arts.     1  Stats,  at  Large,  818. 
8.  8,  p.  321 Philadelphia  and  Trenton  R.  R.  Co.  v.  Stimpson 588 

1793,  March  2,  Judiciary.     I  Stats,  at  Large,  383. 

Ross  r.  Duval - 34 

1798,  April  7,  Limits  of  Georgia.    1  Stats,  at  Laige,  549. 

Lessee  of  Pollard's  Heirs  v.  Elibbe 497 

1798,  April  80,  Navy  Department    1  Stats,  at  Lai^  553. 

Ex  parte  Hennen 135 

1 798,  May  8,  Port  and  harbor  defence.    1  Stats,  at  Large,  554. 

Wilcox  V,  Jackson 266 
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1799,  March  2,  Duties.    1  Stats,  at  Large,  627. 

ii.62.  S5,  pp.  673.676 Meredith  v.  United  States 260 

fli.  69,  89,  pp.  678,  695..*-  •  'Ex  parte  Hoyt 156 

1800,  Januarj  6.    Imprisonment  for  Debt    2  Stats,  at  Lai^,  4. 

United  States  v.  Knight 470 

1800,  May  10,  Limits  of  Georgia.    2  Stats,  at  Large,  69. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1800,  May  10,  Slave-Trade.    2  Stats,  at  Large,  70. 
M.  2,  8,  pp.  70,  71 United  States  v.  Morris 596 

1800,  May  13,  Judiciary.     2  Stats,  at  Large,  82. 

Boss  r.  Duval 84 

1801,  February  13,  Courts  of  the  United  States.    2  Stats,  at  Large,  89. 
1. 11,  p.  92 Decatur  v,  Paulding 610 

1801,  February  27,  District  of  Columbia.    2  Stats,  at  Large,  103. 

Bank  of  Alexandria  o.  Dyer 393 

8.  8,  p.  105  •  ♦ Decatur  ».  Paulding 610 

1. 13,  p.  107 Van  Ness  v.  Bank  of  the  United  States 10 

1802,  April  29,  Judiciary.    2  Stats,  at  Large,  156. 

8.  2,  p.  156 Ex  parte  Henneu 133 

t.  6,  p.  159 Holmes  v*  Jennison 649 

1808,  March  8,  Lands  of  United  States  south  of  Tennessee.    2  Stats  at  Large,  229. 

Bagnell  v,  Broderick 235 

Lessee  of  Pollard's  Heirs  v.  Kibbe •497 

1803,  October  81,  Possesion  of  Territory  ceded  by  France.    2  Stats,  at  Large,  245. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1804,  March  26,  Government  of  Louisiana.    2  Stats,  at  Large,  288. 

Ex  parte  Hennen 185 

8. 14,  p.  287 Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1804,  March  27,  Lands  south  of  Tennessee.    2  Stats,  at  Largo,  303. 

Lessee  of  Pollard's  Heirs  v,  Kibbe 497 

1805,  March  2,  Government  of  Orleans  Territory.    2  Stats,  at  Large,  322. 

Lessee  of  Pollard's  Heirs  v,  Kibbe 497 

1805,  March  2,  Orleans  Land  Claims.    2  Stats,  at  Large,  324. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1806,  April  21,  Trading  houses  "with  Indians.    2  Stats,  at  Lai^,  402. 

Wilcox  V,  Jackson 266 

1807,  March  8,  Public  Lands.    2  Stats,  at  Large,  448 
f^  5,  p.  449 United  States  v.  Gratiot  •  •. 644 

VOL.  xni.  63 
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1809,  Jane  14,  Fordfications.    8  StatB.  at  Laiga,  547. 

Wilcox  ©.  Jackaon 

1811,  Jannaiy  15,  Resolution,  Occupation  of  Florida.    2  Stats,  at  Lai^ge,  666. 

Lessee  of  PoDaid's  Hein  v.  Eibbe 497 

*8ll,  March  8,  Possession  of  country  south  of  Perdido.    8  Stats,  at  Large,  472. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1811,  March  8,  Possession  of  country  east  of  Perdido.    2  Stats,  at  Laige,  666. 

Lessee  of  Pollard's  Heirs  v.  Eibbe 497 

1812,  April  8,  Admission  of  Louisiana  into  the  Union.    2  Stats,  at  Large,  701. 

Ex  parte  Hennen 185 

1812,  April  14,  Limits  of  Louisiana.    2  Stats,  at  Large,  708. 

Lessee  of  Pollard's  Heirs  v.  Elibbe 497 

1812,  April  25,  Louisiana  Land  Claims.    2  Stats,  at  Large,  713. 

Lessee  of  Pollard's  Heirs  v.  Eibbe 497 

1812,  May  14,  Boundaries  of  Biisstssippi.    2  Stats,  at  Large,  784. 

Lessee  of  Pollard's  Heirs  r.  Eibbe 497 

1812,  June  24,  To  amend  the  laws  in  District  of  Columbia.    2  Stats,  at  Large,  755. 
•.  11.  p.  768 Kane  v.  Paul 829 

1813,  July  29,  Duty  on  Salt,  &o.    8  Stats,  at  Laige,  49. 
8.  8,  p.  52 United  States  i;.  Morris 596 

1814,  April  18,  Louisiana  Land  Claims.    8  Stats,  at  Large,  187. 

Lessee  of  Pollard's  Heirs  v.  Eibbe 497 

1815,  February  17,  Relief  of  Inhabitants  of  New  Madrid.    3  Stats,  at  Laige,  211. 

Bagnell  v.  Broderick ^ 235 

1816,  April  27,  Duties.    8  Stats,  at  Large,  310. 

Meredith  v.  United  States 260 

1817,  March  1,  West  MbsissippL    8  Stats,  at  Laige,  848. 

Lessee  of  Pollard's  Heirs  v.  Eibbe 497 

1817,  March  3,  East  Mississippi.    3  Stats,  at  Large,  371. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

181 9,  March  8,  Land  Claims  east  of  Now  Orleans.    3  Stats,  at  Large,  528. 

Lesssee  of  Pollard's  Heirs  v.  Kibbe 497 

1820,  May  15,  Limiting  Terms  of  Office.    3  Stats,  at  Laige,  582. 

Ex  parte  Hennen 185 

1820,  Deo.  14,  Bes^tion,  Admission  of  Alabama  into  the  Union.   8  Stats,  at  Laigi:,  608. 

Leasee  of  Pollard's  Hein  V.  Kibbe 497 
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18S1^  March  8,  Treaty  mth  Spain.    3  Stats,  at  Large,  637. 

Frevall  V.  Bache 366 

1822,  May  8,  Mobile  Land  Claims.    3  Stats,  at  Lai^,  699* 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1822,  May  8,  Land  Claims  east  of  New  Orleans.    3  Stats,  at  Large,  707. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 49  7 

1823,  March  1,  Duties.    3  Stats,  at  Large,  727. 

s.  4.  p.  523 United  States  r.  Wood 576 

is.  4-15,  23,  pp.  730-786,)  ^     ,        „  ,^o 

737 ..... . . . . ; i  ^®^^  ^'  ^®y* ^*^ 

•.  25,  p.  73  7 Meredith  v.  United  States 260 

1823,  March  3,  Florida  Land  Claims.    8  Stats,  at  Large,  754. 

Leasee  of  Pollard's  Heirs  v.  Kibbe 497 

_  __  *  — 

1823,  March  3,  Louisiana  Land  Titles.    3  Stats,  at  Large,  756. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1824,  May  26,  Missouri  Land  Claims,  &c.    4  Stats,  at  Large,  52. 
M.  2,  6,  pp.  68,  54 United  States  ».  Wiggins • 488 

1824,  May  26,  St  Helena  Land  Claims.    4  Stats,  at  Large,  59. 

Lessee  of  Pollard's  Heirs  v,  Elibbe 497 

1824,  May  26,  Courts  of  the  United  States  in  Louisiana.    4  Stats,  at  Large,  62. 

Story  V.  Livingston 196 

Wilcox  V.  Hunt 211 

1824,  May  26,  Grant  to  Mobile.    4  Stats,  at  Large,  66. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1825,  March  8,  Post-Office.    4  Stats,  at  Large,  102.      % 

M.  22,  45,  pp.  108. 114 United  States  v.  Hardyman 112 

•.  2,  p.  103 United  States  w.  Morris 596 

1825,  March  3,  Florida  Land  Claims,  &c.    4  Stats,  at  Large,  125. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1826,  April  22,  Preemption.    4  Stats,  at  Large,  154. 

Lessee  of  Pollard's  Heirs  v.  Kibbe 497 

1828,  May  19,  Duties.    4  Stats,  at  Large,  270. 
8.  2,  p.  271 Bend  v.  Hoyt 142 

1828,  May  19,  Process  in  Courts  of  the  United  States.    4  Stats,  at  Large,  278. 

B.  8,  p.  281 Boss  w.  Duval 84 

United  States  v.  Knight 470 

1828,  May  23,  Florida  Land  Claims.    4  Stats,  at  Large,  284. 
f.  6,  p.  285 United  States  v,  Wiggins-. 488 


74B.  INDEX. 

1830,  May  29,  Preemption.    4  Stats,  at  Lai^,  420. 

Wilcox  V,  Jackson 260 

1881,  March  3,  Belief  of  Beverly  Chew.    6  Stats,  at  I^ai^  464. 

Emerson's  Heirs  v.  Hall 221 

1831,  March  8,  Whaling  Vessels.    4  Stats,  at  Lai^,  492. 

United  States  v.  Morris 696 

1882,  July  3,  Patents.    4  Stats,  at  Large,  559. 
i.  8,  p.  559 Philadelphia  and  TVenton  Bailroad  Ca  v.  Stimpson  •  •  58B 

1882,  Joly  4,  Louisiana  Land  Claims.    4  Stats,  at  Large,  561. 

•   Lessee  of  Pollard's  Heirs  v.  Eibbe 497 

1882,  July  10,  Navy  Pension  Fund.    4  Stats,  at  Large,  572. 

Decatur  ©.  Paulding 610 

1882,  July  IS,  Convention  with  France.    4  Stats,  at  Large,  574. 

Prevail  v,  Bache -SW 

1882,  July  14,  Duties.    4  Stats,  at  Large,  588. 

Bend  v,  Hoyt 142 

1833,  March  2,  Duties.    4  Stats,  at  Lai^,  629. 

i.  4,  p.  630 Bend  v.  Hoyt 142 

Hardy  v,  Hoyt 1 58 

1834,  June  19,  Preemption.    4  Stats,  at  Large,  678. 

Wilcox  V,  Jackson 266 

1834,  June  26,  Land  Districts  in  Illinois.    4  Stats,  at  Large,  686. 
1. 4,  p.  687 Wilcox  V.  Jackson 266 

1835,  March  3,  Louisiana  Land  Claims.    4  Stats,  at  Lai^  779. 

Lessee  of  Pollard's  Heirs  v.  Eibbe 497 

1886,  June  23,  Deposits  of  Public  Money.    5  Stats,  at  Large,  52. 

Bank  of  Augusta  ».  Earle 277 

1836,  July  2,  To  confirm  Land  Sales.    5  Stats,  at  Large,  78. 

Wilcox  V.  Jackson 266 

1836,  July  2,  Belief  of  William  Pollard's  Heirs.    6  Stats,  at  Large,  680. 

Lessee  of  Pollard's  Heirs  w.  Eibbe 497 

1836,  July  4,  Useful  Arts.    5  Stats,  at  Large,  117. 
1. 15,  p.  123 Philadelphia  and  Trenton  Bailroad  Co.  v,  Stimpson  •  ^dSS 

1836,  July  4,  Confirming  Louisiana  Land  Claims.    6  Stats,  at  Lai^,  682. 

Lessee  of  Pollard's  Heirs  o.  Eibbe 497 
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■  JH  1837,  March  8,  Judiciarr.    5  Stats,  at  Large,  176. 

Ex  parte  Hennen 185 

•2;  1837,  March  S,  Navy  Pension  Fund.    5  Stats,  at  Large,  180. 

Decatur  v,  Paulding 610 

•^  1887,  March  3,  Resolution,  Pension  to  Mrs.  Decatur.    5  Stats,  at  Large,  199. 

Decatur  v.  Paulding 610 

M  1837,  October  12,  Treasury  Notes.    5  Stats,  at  Large,  201. 

United  States  v,  Hardyman 119 


■tit 


1839,  February  28,  Judiciary.    5  Stats,  at  Large,  321. 

1. 1,  p.  821 Commercial  and  Railroad  Bank  of  Yioksburg  v. 

Slocomb 846 

STRANDING. 
Ships,  &c.  7-9. 

SUBSTITUTION. 
Ikcumbrancb. 

SUPERSEDEAS. 
Appeal. 

SURETY. 

Though  the  United  States  have,  in  the  treasury,  money  belonging  to  a  surety,  they 
may  agree  to  hold  it,  without  a  final  appropriadon  to  the  payment  of  the  debt,  and 
bring  an  action  against  the  principal  for  the  benefit  of  the  surety ;  this  is  in  accord* 
ance  with  the  65th  section  of  the  Collection  Act  of  1799,  (1  Stats,  at  Large,  676.) 
Meredith  v.  United  States,  260. 

Estoppel. 

TAXES. 

Sale. 

TREASURY  NOTE. 
Indictment. 

TREATY, 

Under  the  act  of  congress  constituting  a  board  of  commissioners  to  pass  on  claims,  pro- 
vided for  by  the  treaty  between  the  United  States  and  France,  of  July  4,  1831,  (4 
Stats,  at  Large,  574,)  the  decision  of  the  board  between  conflicting  claimants  is  not 
conclusive,  and  the  question  of  their  respective  title  is  fully  open  to  be  adjudicated 
by  the  courts.    FrevaU  v.  Bachej  366. 

Boundary;  Public  Lands,  15. 

TRESPASS. 
Landlord  and  Tenant,  3. 

TRUST. 
A  deed  of  trust  to  sell  to  pay  a  note,  if  suit  be  brought  on  it,  may  be  executed  though 
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the  note  is  turned  into  a  judgment,  and  more  dian  nz  years  liave  elapsed.    Bank 
rf  the  Metropolis  y.  Guttschlkk,  822. 

FRAfTDULBNT  CONYETANCE,  2. 

UNITED  STATES. 
Boundabt;  Exeoutiozt,  2.  3;  Public  Lands,  3. 4. 15;  Subett. 

USAGE. 

CiTSTOM,  &e. 

USURY. 

1.  If  a  charge  for  exchange  is  a  cover  for  usury,  the  contract  is  usurious.  Andrews  ▼. 
Pond^  42. 

2.  There  is  no  rule  of  law  fixing  the  rate  which  may  be  charged  for  exchancre,  and  a 
direction  that  the  creditor  could  only  charge  what  it  would  cost  to  transport  specief 
is  erroneous.    lb* 

8.  The  market  price  of  good  bills  is  the  standard,  to  be  applied  by  the  jury.    Tb, 

4.  Though,  when  third  persons  buy  bills,  they  may  pay  less,  on  account  of  the  doubtfiil 
credit  of  the  drawee,  a  creditor,  who  takes  a  bill  from  his  debtor,  payable  in  another 
place,  cannot  add  to  the  market  rate  of  good  bills  any  thing  but  lawful  interest,  as  a 
compensation  for  the  extension  of  the  credit    lb, 

5.  The  defendant  having  received  a  bond  of  the  plaintiffs  intestate,  without  considers^ 
tion,  and  sold  it,  covenanted  with  the  deceased  to  save  her  harmless  therefrom ;  and 
in  an  action  on  that  covenant,  in  which  the  declaration  alleged  payment  of  the  bond 
by  the  plaintiffs,  as  a  breach  of  the  covenant,  the  defendant  set  up  usury  in  the 
transaction ;  Heldy  1.  That  if  the  sale  of  the  bond  was  bona  fide,  though  at  a  greater 
rate  of  discount  than  legal  interest,  there  was  no  usury ;  cdiier^  if  this  form  was  re- 
sorted to  as  a  cover  for  taking  more  than  legal  interest  on  a  loan.  2.  That  if  usury 
existed  without  the  knowledge  of  the  maker  of  the  bond,  or  of  the  plaintiffs,  it  was 
not  a  defence,  unless  the  plaintiffs  had  notice  of  it  before  they  paid  the  bond,  and 
were  informed  that  the  defendant  wished  to  contest  the  payment  on  that  ground. 
Moneure  v.  Dermott^  186. 

VARIANCE. 
Inbiothent,  2 ;  Pleading,  1. 

VIRGINIA. 
Limitations,  &c.  1.  2. 

WITNESS. 

A  cnrator,  party  to  the  record,  is  not  a  competent  witness,  even  if  his  liability  to  coitB 
were  set  aside.    Stein  v.  Boufmafif  126. 

C6UBT8  C7  THE  UNITED  Statks,  15 ;  Equitt,  5 ;  Eyidbngb  ;  Husband  and 

Wife,  2 ;  Perjuet. 

WRIT  OF  ERROR. 

1.  A  case  cannot  be  brought  by  a  writ  of  error  from  a  circuit  court  of  the  United 
States,  upon  a  record  containing  only  an  agreed  statement  of  fiicts,  without  any  of 
the  proceedings  below  except  the  judgment    Keene  v.  WkiUaker,  248. 

I.  A  writ  of  error  does  not  lie  to  quash  an  execution,    nvans  ▼.  Oee^  304. 

COUBTS  OF  THB  UnZTBD  StATBS,  5  ;  EVIDBHCB,  12.  18. 
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